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ADVERTISEMEN T 
| TO THE FIRST EDITION. 


HE Principles of the Law of Scotland firſt publiſhed in the 
year 1754, were meant only for the uſe of young gentle- 
men who attended the Author's public lectures. The favourable 
reception given to that Eſſay, encouraged him to turn his thoughts 
to a larger work, which might be of greater uſe to the public. He 
accordingly employed the remainder of his days in reducing his 
prelections into the form in which they now appear, with a view 
to give them to the world. 

The work had not received the finiſhing hand of the Author at 
his death. The Editor, aware of the diſadvantages attending a 
poſthumous publication, and unwilling to hazard any part of the 
reputation the Author had already acquired, declined to put it to 
the preſs till he had ſubmitted it to the peruſal of ſeveral gentle- 
men of the law, of ſingular knowledge and abilities in their pro- 
feſſion, upon whoſe judgement he could rely. Encouraged by their 
approbation, he now offers it to the public. 

Some inaccuracies obſerved in the language were corrected : no 
other alteration has been ventured on, though in ſome particulars 
the courſe of deciſions has run contrary to the opinion laid down 


by the Author. A few notes have been added referring to later 


deciſions, which occurred to the gentlemen who took the trouble 
to reviſe the manuſcript. | | 

The reader will obſerve ſome references in the text to the laſt 
collection of deciſions by a committee of the Faculty of Advocates, 
publiſhed ſome years after the Author's death. Theſe deciſions 
were quoted in the manuſcript by their dates; but as they are 
now printed, it was thought proper to refer to them as marked in 
that collection. 

A few original deeds are mentioned in the courſe of the work. 
Theſe are added in an Appendix. To which are ſubjoined an 
abſtract of the late act of parliament concerning entails, and ſome 
clauſes of the ſtatutes relative to the perſonal eſtates of bankrupts, 
and to the Court of Juſticiary, which have paſſed fince the Au- 
. thor's death. 

The Editor takes this opportunity of returning his grateful 
thanks to the gentlemen who ſo obligingly took the trouble to re- 
viſe the manuſcript copy of the text. If this work ſhall be of any 
uſe, it is to them the public is indebted for it. 

It is hoped the reader will excuſe any ſmall inaccuracies he may 
meet with, as it is impoſſible to avoid them in a poſthumous work, 
unleſs the Editor aſſume a greater liberty than belongs to him. 
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ADVERTISEMENT 


TO THE THIRD EDITION. 


| In the Second Edition of this Work a more ample INDEX was | 


given than that which had appeared in the Firſt, Many NorEs were 
| likewiſe ſubjoined, and a Running Margin added, ſpecifying the 


Contents of each Section. To theſe Improvements is added in the 
preſent Edition, the mention of every Alteration which the Law 


or Practice has lately undergone, either from Statute, or the De- 
ciſions of the Court of Seſſion, 
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Of Laws in general. Ne 


and philoſophers, in a large acceptation, to expreſs the ſet- 
tled method of God's providence, by which he preſerves 
the order of the material world in ſuch a manner, that no- 


has appointed for it; and as brute matter is merely paſſive, without 


the leaſt degree of choice upon its part, theſe laws are inviolably ob- 


ſerved in the material creation, every part of which continues to act, 
immutably, according to the rules that were from the beginning pre- 


ſcribed to it by infinite wiſdom. Thus philoſophers have given the 


appellation of lat to that motion which inceſſantly pervades and agi- 
tates the univerſe, and is ever changing the form and ſubſtance of 


things, diſſolving ſome, and raiſing others, as from their aſhes, to 


fill up the void; yet fo that amidſt all the fluctuations by which par- 
ticular things are affected, the univerſe is ſtill preſerved without di- 
mination ; Gravina, De jure nat. Thus alſo they ſpeak of the /azos of 
flaids, of gravitation, Fc. and the word is uſed in this ſenſe in ſe- 
veral paſſages of the ſacred writings ; in the book of Job, and in Prov. 
Viii. 29. where God is ſaid to have given his law to the ſeas, that they 
ſhould not paſs his commandment. But late, in the ſtrict meaning 
of the word, is peculiar to intelligent beings, endued with conſciouſ- 
neſs, and liberty of. will, and who conſequently have an inward 
power of acting and forbearing ; and, by diſregarding the preſcrip- 
tions of the law, contract guilt, and render themſelves obnoxious to 
puniſhment In this reſtricted meaning, God directs his laws, either 
to pure ſpirits, or to the human race. But as the law of pure ſpirits 


has no immediate relation to the conduct of man, nor indeed falls 


within the reach of human capacity, & the ſubject of this treatiſe is to 
be confined to laws which are preſcribed to mankind. = 
Vox. I. n 2. Law, 


thing in it may deviate from that uniform courſe which he 


LAW or SCOTLAND: 


CY 


HE word late is frequently made uſe of, both by divines* Law, its ex- 


tenſive, as 
well as more 
limited Ggni- 
fication. 


An Inſtitute of the Law of ScorLanD. 


2. Law, even when it is thus limited, is an equivocal word, ſome- 


1. TGT times denoting the ſcience which teacheth what things are or are not 


the Romans Juriſprudentia5 and ſometimes what is con- 


in the ſenſe juſt / ſt led b : 
= 33 in = ſcience; or, in other words, the particular rules to 


General cha- 
racteriſtics of 


which the ſcience is applied. In this laſt acceptation, law may be 
defined, the command of a ſovereign, containing a common rule of 
life for his ſubjects, and obliging them to obedience. By a ſovereign 
is underſtood the ſupreme power, whether it be lodged in the hands 
of one or of many. | 

z. Laws muſt be directed to thoſe alone whom the lawgiver has a 
right to command ; for the obligation to obey, on the part of the 
perſon commanded, -can have no other foundation than his depend- 
ence on the lawgiver, and the lawgiver's juſt power of directing his 
actions. 5 That cannot be a rule of life which is impoſſible or unin- 
telligible, or of which one cannot be aſſured whether it be truly com- 
manded, The thing preſcribed as a law, therefore, muſt be in itſelf 
poſſible to be performed; it muſt be fo diſtinctly exhibited, as to 
convey a -preciſe knowledge of its meaning to thoſe who are to be 
bound by it; and it muſt be notified to them in ſuch a way, as they 
may know it to be the will of their ſovereign. S As the end of law is an 
equal diſtribution of juſtice, on which the happineſs of every ſociety 
depends, all laws ought to be in themſelves juſt. This character is 
inſeparable from the laws of God, who is juſtice itſelf ; and human 
laws, when they preſcribe any thing repugnant to natural juſtice, have 
no coercive force. 

4. Juſtice, when it is aſcribed, not to laws, but to perſons, conſiſts 
in the conformity of one's actions to law. Ulpian indeed, copy ing 
after the ſtoic philoſophy, has defined it, to be a conſtant and uni- 
form diſpoſition of mind to give every man his due, J. 10. pr. De 0, 


tions to law. of jur. But though this definition may paſs without cenſure 


the pen of a divine or a moraliſt, who conſiders perſons according to 
the judgment of God, not merely by their actions, but by the inward 
ſprings which move to action, yet human tribunals cannot judge b 
the affections of the mind. If a man act conformably to law, he m_ 
be accounted juſt, whatever his motives to action may have been. 
On the contrary, if one fail to make good his engagements in any 
matter of civil right, ex. gr. to diſcharge his debts ; though this may 
have been owing to unavoidable misfortune, yet he is in the judg- 
ment of law unjuſt, and therefore ſubjected to impriſonment, or 
| ſuch other penalty as the law has inflicted on that conſtructive tranſ- 
grefſion. d | 0 
5. When laws have a tendency to promote the real happineſs of 
the ſubjects, that alone creates an obligation to obedience, called by 
Heineccius, and other writers, the internal obligation of law. This, how- 


preſs ever, would be inſufficient of itſelf for enforcing obedience, if theſe 


laws were not alſo guarded by a commination of ſome puniſhment 
or evil which is not the natural conſequence of the tranſgreſſion. 
That part of the law which inflicts the puniſhment upon diſobedi- 
ence is called its ſanction, from ſancire, © to confirm,” becauſe it is 
that which gives the enactment full force and authority, and chiefly 
preſerves it from being violated by perverſe men, who would diſre- 
gard the true grounds of obedience. Hence it follows, that a ſanc- 
tion, though it ſhould not be expreſſed in the law, is implied; ſo 
that the magiſtrate or judge to whom the execution of the law is com- 
mitted may inflict a paniſhment on the tranſgreſſor, greater or leſs, 


according to the demerit of the offence. This doctrine ſeems to be 
p admitted 
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Of Laws in general. 


admitted by all writers, even by Hobbes, lib. 14. De cive, 5 8.; and is 
taken for granted in ſeveral of our ſtatutes, enjoining certain things 
to be done for the police of the country, in which, though no ſpe- 
cial penalty is annexed to the enactment, it is recommended to the 
judge to ſee the law carried into execution, 1661, c. 41. c.; and how 
this can be done effectually, without puniſhing the breach of the law, 
is hard to imagine. 4 

6. Under the ſanction of the law may be alſo included that part of 
it which propoſes rewards as encouragements to obedience. Cum- 
berland, c. 5. De leg. nat. & 40. maintains, that this is the chief and 
moſt proper ſanction of a law. But his reaſoning appears too ſubtile, 
and it 1s certain that this ſpecies of ſanction is but little in the power 
of earthly lawgivers. No ſtate can poſſibly furniſh out a ſtock ſuffi- 
cient for rewarding all who may live in a due obſervance of the laws : 
it is God alone, who can not only inflict the ſevereſt pains upon tran(- 
greſſors, but alſo, from the inexhauſtible treaſures of his power 
and goodneſs, animate his creatures to obedience by the higheſt re- 
wards, 

7. Law is divided into the law of nature, the law of nations, and 
civil or municipal law. The law of nature may be defined, after Gro- 
tius, the dictate of reaſon, by which we diſcover whether an action: 
be morally good or evil, by its agreement or diſagreement with the 
rational and ſocial nature of man. That there is ſuch a law, cannot 
be denied, without denying the eſſential attributes of the Deity. 
Man is endued by his Creator with intellectual faculties, capable of 
diſtinguiſhing between truth and error, between real and apparent 
happineſs ; and with a power, either of acting immediately, if his 
judgment ſhall ſo direct him, or of ſuſpending the execution of his 
purpoſes, in caſes which require deliberation, till he ſhall, by a tho- 
rough examination, be ſatisfied of their rectitude. The infinitely wiſe 
and good God hath not thus enlightened the foul of man, merely to 
enable him, by an abuſe of his underſtanding, to range more expertly, 
and with greater ſucceſs, in the paths of violence and oppreſſion, with- 
out being accountable for his wickedneſs. God neceſlarily wills 
what is juſt and good; and that divine will which we are capable of 
diſcerning by natural light, truly conſtitutes a law to us. The law 
of nature, therefore, has the God of nature for its author: and it is 
not made known to us by any formal or external notification of his 
will, but is impreſſed on our minds by the internal ſuggeſt ion of rea- 
ſon; and is therefore elegantly ſaid by St Paul to be written by God 
upon the hearts of every one of us. 5 
8. The law of nature hath for its objects, God, our neighbour, and 
ourſelves, according to Tully, Tuſc. Quefe. I. 1. c. 26. Its duties are 
known by attending to the relations in which man ſtands to his Crea- 
tor, to his fellow-creatures of mankind, and to the other beings that 
ſurround him, and by conſidering the nature and frame of the hu- 
man conſtitution. Thus the eſſential reaſon of things teacheth us to 
reverence and obey God, who, as our Creator and Preſerver, hath the 
higheſt title to our worſhip and obedience ; to honour and obey our 
parents, to whom, under God, we owe our being; to adhere ſtrictly 
to our obligations and engagements ; to perform all the friendly of- 
fices we can to thoſe with whom nature hath intended that we ſhould 
live together in a ſtate of ſociety, as mutual helps to one another; to 
do to them whatever we might reaſonably expect they ſhould do to 
us in the like circumſtances ; to take a proper care of our own preſer- 
vation; to reſtrain our natural paſſions and appetites within due 
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bounds ; and to cultivate and improve our faculties to the utmoſt of 
our power, Cc. 3 
As a neceſſary conſequence of this, the law of nature lays an in- 
dic nſable obligation to obedience on the whole human race who 
have the exerciſe of their reaſon, without exception ; for all men are 
alike ſubject to the command of their Maker, and the frame of the 
human conſtitution is the ſame in every individual. As that conſti- 
tution, therefore, and the relations of men to other beings, muſt al- 
ways continue what God at firſt made them, the duties of natural 
law muſt alſo be of unchangeable obligation. It 1s not therefore 
« one law in Rome, and another in Athens; one to- day, and another 
« to-morrow ; but it is ever the ſame, exerting its obligatory force 
« over all nations, and throughout all ages; as Cicero expreſles 
himſelf in a beautiful fragment preſerved by Lactantius, /b. 6. c. 8. 

10. The obſervance of the law of nature is ſtrongly enforced by 
that faculty of the mind called con/cience, by which we are not only 
informed of what we ought to do, but enabled to turn our eyes in- 
ward upon ourſelves, and after recollecting and examining our paſt 
actions by the teſt of reaſon, to paſs judgment, either approving or 
condemning them. The terrors which take faſt hold of wicked men 
upon a ſenſe of their guilt, though they ſhould be placed beyond the 
reach of human cenſure, or concealed from the view of their fellow- 
creatures, clearly prove their knowledge, not only of the law itſelf, 
but of its being fenced with the heavieſt penalties. On the other 
hand, that inward ſerenity of mind, on the reflection of having led a 
virtuous life, or of having performed any act of diſintereſted juſtice, 
humanity, or ſelf-denial, is the reward which God hath been pleaſed 
to beſtow, even in this life, upon thoſe who gave a willing obedience 
to his law. Fe | 

11. The Romans have, with great impropriety, aſcribed this law to 
the brute part of the creation, J. 1. I 3. De juſt. et jur. Creatures 
which are merely ſenſitive, have no faculties which can be influenced 
by motives above ſenſe : they act from neceſſity, and fo are not ca- 
pable of proper obedience, nor conſequently of the obligations of law. 
On this account alſo, infants, before they have attained the uſe of rea- 
ſon, and idiots, who either never had reaſon, or have loſt the uſe of 
it, are not to be accounted moral agents, or ſubjected to puniſhment 
- tranſgreſſors; for where there is no law, there can be no tranſgreſ- 

on. 

12. Writers divide the law of nature into the primary and the ſe- 
condary. The primary is that which regards men, ſimply conſidered, 
or in their ſtate of nature, previous to any human act or eſtabliſh- 
ment. To this branch of the diviſion the inſtances already given of 
natural law may be applied. The ſecondary reſpects men as they are 
formed into ſeveral diſtin& and independent ſtates ; and it ariſes from 
the nature of ſociety, and from the neceſſities of mankind as members 


of it. Becauſe this fort can have no room till men be placed in par- 
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ticular circumſtances, Puffendorf, and ſome writers after him, have 
choſen — call 45 = «> 995 law of nature. 

13. From this ſecondary law of nature the right of hath 
ariſen. By the firſt or original law, all * tere the 
few who inhabited the earth were, for ſome time after the creation, 
ſerved abundantly with ſuch of its fruits as ſprang up without cul- 
ture or induſtry, ſo that no perſon needed to take poſſeſſion of more 
than ſerved his preſent neceſlities. But as men multiplied, experi- 


ence ſoon taught, that ſociety could not long ſubſiſt if this common 
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uſe of things continued: a right of property was therefore eſtabliſhed, 
whereby every man had a certain portion of ground appropriated to 
him, which he might hold for ever, if he did not himſelf abandon it, 
or transfer it to another. From hence hath proceeded that mutual 
intercourſe among men, which branches out into the contracts of 
barter, ſale, hire, loan, and moſt of the others mentioned in law- books. 
It is evident that this ſecondary law is derived by neceſſary conſe- 

uence from the primary; and that it is nothing more in effect than 
the firſt and moſt obvious principles of natural law applied to the ſtate 
of civil ſociety: for civil government is ſo far from deſtroying the 
eſſential relations of men and things, that it enables us to diſcharge 
the duties of that primary law to one another, with greater advan- 
tage to the community. 

14. The law of nations, in its proper ſenſe, is that which compriſes 
in it all the duties which one independent ſtate or body-politic owes 
to another. Both the law of nature and of nations derive their coer- 
cive power from reaſon alone, and ſo both may be juſtly ſaid to be 
preſcribed by God himſelf : for as independent nations may be con- 
fidered with reſpect to each other as ſo many political perſons in a 
ſtate of equality among themſelves, the ſame duties which nature has 
laid on individuals, muſt be alſo binding upon ſtates in their mutual 
intercourſe: that, therefore, which 1s the law of nature when applied 
to men conſidered in their firſt condition, 1s truly the law of nations 
when applied to two or more independent kingdoms. Hence Mr 
Hobbes, not improperly, divides the law of nature into the natural 
law of men, and the natural law of ſtates; which laſt is, in other words, 
the law of nations. Under this law may be claſſed the rights of war, 
the ſecurity of ambaſſadors. the obligations ariſing from treaties, Cc. 

15. But the law of nations is frequently underſtood in a very dit- 
ferent ſenſe. It is made to ſignify thoſe rules that are generally re- 
ceived by ſovereign powers for fixing the order of their mutual cor- 
reſpondence, whether in times of war or of peace; ex. gr. the form of 
declaring war previous to any acts of hoſtility ; the regulations rela- 
ting to repriſals, to contraband goods found aboard neutral ſhips, to 
the exchange of priſoners, and to ſuſpenſions of arms, or negociations 
of peace ; the ceremonial of receiving and entertaining ambaſſadors ; 
the privileges indulged to their ſervants and domeſtics, &. But theſe 
rules make no part of the law of nations 1n its proper acceptation ; 
for they are arbitrary, and may, without violating the law of nature, 
be changed for others equally agreeable to right reaſon. If therefore 
they are to be accounted laws, they ought to be thrown into the claſs 
of poſitive, which derive their ſole authority, either from expreſs trea- 
ties, or from the tacit agreement of nations, and whereof the obliga- 
tion can laſt no longer than the agreement on which it is grounded. 
And in fact, ſeveral of thoſe rules, where they have been eſtabliſhed 
merely by uſage, without expreſs ſtipulation, are frequently altered 
by a kingdom or ſtate, without conſulting with, or giving previous 
notice to the neighbouring powers. 

I6. There are certain laws of nature of the greateſt importance to 
ſociety, the obſervance of which is not enforced by the poſitive law 
of any country; either becauſe they conſiſt in the affections of the 
mind, which are beyond the reach of earthly judges ; or becauſe the 
wiſeſt and beſt conſtituted policy cannot ſettle their meaſures and de- 
grees by ſpecial rules. Of this fort are benevolence to our neigh- 
bours, charity to the poor, protection of innocence, gratitude for be- 
nefits received, temperance, Wc. All theſe are left entirely to the 
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conſcience, without any aid from human penalties ; and are therefore 
{aid to have God alone for their avenger. a 

17. The law of nature, of which God is the author, muſt needs be 

rfect in its kind. The depravity of mens minds, however, often 
leads them to pervert that law in its application to particular caſes, 
Hence it hath become neceſlary for the ſupreme power in all civilized 
ſtates, to ſuperadd certain rules to it for explaining its true extent, 
where that appears doubtful, and adapting it with ſome degree of 
preciſion to the ſeveral exigencies of the ſtate ; that fo all the mem- 
bers of the community, inſtead of being left to their own partial rea- 
ſonings, may be tied down by a ſet of laws that ſpeak the ſame uni- 
form language to every individual. To illuſtrate this by an inſtance 
or two: By one of the laws of nature, fathers are bound to leave at 
their death ſome part at leaſt of their ſubſtance to their children ; 
and by another, every man has a right to diſpoſe of his property to 
whom he will : That neither of thoſe laws may be ſtretched beyond 
its juſt limits, it is highly expedient that ſpecial rules be preſcribed, 
for fixing the particular proportions of the father's eſtate which he is 
diſabled from leaving to ſtrangers to the prejudice of his own iſſue; 
that ſo every member of the ſtate may be taught to give to both of 
theſe laws their due weight. Again, it is without doubt a breach 
of the law of nature, to take the ſmalleſt advantage of the ſeller's 
neceſſity in a contract of fale ; but as the greateſt human ſagacity 
cannot diſcover whether the ſeller hath done fo, unleſs in fo far as 
outward circumſtances may make it preſumable, it was highly expe- 
dient for the ſupreme power to fix a ſtandard, as has been done by 
moſt ſtates, by which judges might preſume, whether the bargain was 
fair or not. 

18. That law which is thus ſuperadded to the law of nature by the 
legiſlative power of any ſovereign ſtate, is called civil, and ſometimes 
poſitive, or municipal. It hath the name of civil, becauſe it is enacted 
by a civitas, or ſtate. It is ſtyled poſitive, in contradiſtinction to that 
law which is impreſſed on us by nature itſelf, without poſitive enact- 
ment. The appellation of municipal was, in the original acceptation 
of the word among the Romans, proper to ſuch laws as obliged mu- 


nicipia, or dependent ſtates, which, though they could of themſelves . 


claim no right of legiſlation, being ſubject to the Roman power, yet 
had certain magiſtrates inveſted with a limited power of enacting laws 
that were binding upon their own community, I. 21. $7. J. 25. Ad 
munic. ; l. G. De decr. ab ord. fac. But that word hath by degrees 
been drawn to ſignify alſo laws enacted by ſovereign ſtates. 

19. The right of legiſlation is veſted in the ſovereign alone, or the 
ſupreme power of the ſtate; for none other but the ſupreme power 
has a right to exact our obedience. No independent ſtate can ſubſiſt 
without a ſupreme power, or a right of commanding in the laſt re- 
fort ; and ſupreme power cannot reſtrain itſelf. No enactment, there- 
fore, of the legiſlative power in one age, can fetter that power in 
any ſucceeding age : for the legiſlature of every age, as it has the un- 
limited power of making laws, muſt have the ſame right of abrogating 
or altering tormer laws ; otherwiſe it would ceaſe to be ſupreme : and 
from hence the rule ariſes, Po/teriora derogant prioribus, l. 4. De conf. 
hrincip. Where the ſupreme power reſides in one perſon, as in an ab- 
ſolute monarchy, the ſovereign is the only lawgiver : if it be veſted 
Jointly in the king and the ſtates of the kingdom, as in Britain, the 


people cannot be bound by any enactment in which the king and the 


{fates do not concur. A nation ſubject to the dominion of a foreign 
prince, 
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prince, can have no ſupreme power within itſelf; and conſequently no 
right of legiſlation, except in ſo far as the ſtate on which it depends 
has granted a permiſſion, J. 9. De leg. Rhod. Such was the caſe of the 
Roman municipia, and other tributary kingdoms. But this doctrine 
cannot be juſtly applied to feudatory kings or princes ; who, though 
they are bound to do homage for their crowns to the ſovereigns of 
whom they are holden, have nevertheleſs an unlimited right of pre- 
ſcribing laws to their own ſubjects, ſo long as they take care not to 
forfeit that right by any feudal delinquency. 

20. The ſupreme power may not only ſuperadd, but even circum- 
ſcribe or ſet bounds to the law of nature, without violating its autho- 
rity. On this head, doctors generally diſtinguiſh between the precep- 
tive and the conceſſive law of nature. By the preceptive is meant, 
that which the law of nature either expreſsly commands or forbids. 
Conceſſive is that which gives a man a right, without obliging him to 
exerciſe it. What the law of nature has commanded, cannot be for- 
bidden, or even diſpenſed with, by pofitive law ; and, in like manner, 
what it prohibits, cannot be commanded, or even permitted, by hu- 
man authority. The law of nature being indeed the command of 
God, to whom all his creatures owe abſolute obedience, no earthly 
lawgiver, who is himſelf ſubject to that law, hath a right of abroga- 
ting or controlling it. Obedience therefore to any enactment which 
is plainly adverſe to the preceptive law of nature, is rebellion againſt 
God. But where the law of nature is barely conceſlive, beſtowing 
upon a perſon a right of acting, without obliging him to make uſe of 
it, he may not only give it up by compact, but, by entering into civil 
ſociety, he is underſtood to veſt the legiſlature with a power of taking 
it from him, either in whole or in part, if the common intereſt ſhall 
ſo require. Hence it may be concluded, that things which natural 
law has left mankind at liberty either to do or to forbear, and theſe 
only, are the matter of poſitive law; which is therefore defined by 
Ariſtotle, that which treats of things which were indifferent before 
the enactment, but become neceſſary afterwards. This points out the 
true reaſon why poſitive law is not, like the law of nature, immutable, 
but may, and indeed in many caſes ought, to be altered or abrogated, 
according to the changes wrought by time on the riches, commerce, or 
manners of the people. 

21. Though the laws of nature require no formal or external noti- 
fication, /upr. & 7. poſitive law, which, however agreeable it may be to 
reaſon, is not diſcoverable by it, cannot poſſibly be known, nor conſe- 
quently ſerve for a rule of life, till it be promulged to thoſe whoſe 
conduct it is to regulate, J. . C. De legib. After the law is promulged, 
no pretence of ignorance can juſtify the breach of it ; according to 
the rule, [gnorantia juris neminem excuſat, I. g. pr. et & 3. De jur. et fact. 
ign. And though this may bear hard upon ſuch individuals as, from 
their way of life, have no acceſs to be appriſed of it, even after its pro- 
mulgation ; yet if any ſuch excuſe were to be admitted, it would be 
pleaded by every tranſgreſſor. | 
22. Laws are given as a common rule of life for the whole people 
of a kingdom or ſtate, and hence they are called communia præcepta, 
and communes reipublice ſponſiones. Nor are they obligatory only upon 
the natural ſubjects of the ſtate by birth, but likewiſe upon thoſe who 
are merely temporary ſubjects, by reſidence : for the civil rights, even 
of foreigners, muſt be determined by the laws of that country where 
they reſide for the time. From this property of law it follows, that 
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rules made only for one perſon, or for a particular corporation, or bo- 
dy of men, are not proper laws; J. 8. De /egib. Of this kind are gifts, 
pardons, exemptions, monopolies. They are commonly called privi- 
leges, prive leges 5 and judges are not obliged to take notice of them 
if they are not pleaded upon in judgment by the party intereſted, 

23. If laws are given for a rule of life, they muſt conſequently look 
forward, and can regulate future caſes only ; for paſt actions are not 
in our power, and ſo admit no rule, Sir George Mackenzie, { 1 1. . f. 
excepts from this concluſion laws which, without any new enactment, 
declare what was formerly law. But that exception is improper: 
for the only purpoſe of a declaratory law is, to explain the mean- 
ing of a prior ſtatute in a doubtful point; ſo that it has no retro- 
ſpect. It is the firſt law which obliges : the laſt does no more than 
give to that firſt a juſt interpretation; and it is included in the notion 
of interpretation, that it muſt draw back to the date of the law inter- 

reted. | | 

f 24. It has been doubted, whether ſtatutes which, without either 
commanding or forbidding, ſimply allow perſons to do certain things, 
are proper laws ; becauſe all laws lay by their nature an obligation 
upon thoſe to whom they are directed ; whereas, in actions which 
the law declares indifferent, no neceſſity is laid upon any one to act. 
Nevertheleſs, even permiſſive laws imply a poſitive right in certain 
perſons to have or enjoy the uſe of certain things, which neceſſarily 
draws after it a prohibition that no other ſhall hinder or obſtruct the 
exerciſe of it; ſo that a law of this fort, though it lays no obligation 
on him to whom the permiſſion is granted, 1s ſtill a prohibitory law 
as to others. | | 

25. Civil law is either barely ſuch, mere civil, or mixed. That is 
barely civil, which derives its whole force from the arbitrary will of 
the lawgiver, without any obvious foundation in nature; as the Ro- 
man laws of adoption, and moſt of thoſe which have been calculated 
for the forming and perfecting of the feudal ſyſtem. Mixed civil law 
is that which is plainly founded in the law of nature, but which, by 
adding to, or varying from, that law, gives a particular modification 
to things which nature had left undetermined. Of this fort are the 
laws of marriage, tutory, teſtaments, contracts, c. which are, by the 
peculiar civil law of each ſtate, clothed with proper forms, that their 
uſe may become fixed and certain to the whole community. 

25, Poſitive or civil law may be alſo divided into divine and hu- 
man. God himſelf delivered to the Jews a law, diſtin from the law 
of nature, not only in relation to their ritual obſervances, but with 
reſpect to their public polity, and private right, the laſt of which is 
called the 7rdiczal laute of Moſes. Some have affirmed, that this law, 
being enacted by an infallible lawgiver, ought to be copied, in fo far 
as it goes, by every other ſtate : and it muſt be admitted, that no 
part of it is contrary to the law of nature; for God, who is the au- 
thor of both, cannot contradict himſelf. But no poſitive law, let it 
be ever ſo agreeable to the law of nature, can oblige thoſe to whom 
it is not directed. The ordinances of the Jewiſh law, in as far as they 
are the neceſſary reſult of reaſon, and fo make part of the preceptive 
law of nature, muſt without doubt be binding univerſally ; not be- 
cauſe God preſcribed them as a rule to the Jews, but becauſe natural 
law had enjoined their obſervance antecedently to all enactment. 
But whatever in that law is adapted ſpecially to the Jewiſh conſtitu- 
tion, or framed with a particular view to the genius of that people, 
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may be diſregarded by the legiſlature of other ſtates, without any 
want of reverence to its great Author. And indeed moſt of the Jew- 
iſh laws will be found, on ſtrict examination, to be either wholly or 
in part of this laſt kind. 

27. Among all the ſyſtems of human law which now exiſt, the Ro- 
man ſo well deſerves the firſt place, on account of the equity of its 
precepts, and the juſtneſs of its reaſonings, that where-ever the civil 
law is mentioned, without the addition of any particular ſtate, the 
Roman law is always underſtood by way of excellency, though that 
epithet 1s alike applicable to the laws of every ſtate. Great weight 
therefore is given to it, not only in Scotland, (of which afterwards), 
but in moſt of the nations in Europe. In England, it is of conſider- 
able authority in the courts of chancery, admiralty, and arches ; and 
ſeveral axioms of their common law are borrowed from the old Ro- 
man juriſconſults. This law was from an immenſe bulk brought down 
to a moderate ſize, and reduced into method, by the Emperor Juſti- 
nian, who, in the year 533, cauſed compile an inſtitute of it, under 
the name of the Pandects or Dige/ts; and immediately after an abridg- 
ment or breviary, which he called 1n/{ituti-ns, In 534, he publiſhed 
the Code, or a collection of the conſtitutions of the Emperors his pre- 
deceſſors, from Adrian down to his own time; and theſe, joined to 
ſuch as were afterwards enacted occaſionally by himſelf, and a few 
of his ſucceſſors, called the Novels, make up the body of the Roman 
law. Upon the repeated inroads made into Italy ſoon after Juſti- 
nian's death, by the Goths, Lombards, and other barbarous nations, 
the Roman law declined faſt in its authority, and the books of it ei- 
ther ſuffered by the fate of war, or lay concealed in private libraries, 
till towards the middle of the twelfth century, when a copy of the 
Pandects having been found at Amalphi, that law was again publicly 
taught by authority in the ſchools of Italy, and from thence quickly 
ſpread over all the nations of Europe. 
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28. Soon after the recovery of the Pandects at Amalphi, a body of Canon law 


law began to be compoſed, under the direction of the Biſhop of Rome, 
ſtyled the Canon law, from canon, a rule, the name given to the ordi- 
nances of churchmen aſſembled in councils or ſynods, to diſtinguiſh 
them from the conſtitutions of temporal ſovereigns. It was formed 
to conciliate authority to that extenſive juriſdiction which the Pope 
had uſurped over the civil rights as well as the conſciences of men; 
and it contains rules, not only for informing the conſcience, but for 
the fixing of private property, civil as well as eccleſiaſtical, It is 
compounded, on the one hand, of beautiful principles of equity, 
chiefly borrowed from the Roman law ; and, on the other, of a col- 
lection of abſurd canons and reſcripts, extolling church-authority a- 
bove the higheſt ſecular powers. The body of the Canon law conſiſts, 
firſt, of the Decretum, a collection made by Gratian, a Benedictine 
monk, after the middle of the twelfth century, drawn from the opi- 
nions of the fathers, popes, and church-councils, in imitation of the 
Roman Pandects, which were gathered from the opinions of their 
juriſconſults ; 24ly, The Decretalia, which were collected by Pope 
Gregory IX. near a century after, from the decretal reſcripts or 
epiſtles of the Popes, as Juſtinian's Code was from the Imperial con- 
ſtitutions ; to which decretals new collections were added by ſeveral 
ſucceeding popes. It may be obſerved, that when mention is made 
of the Common law in our ſtatutes, the Roman is underſtood, either by 
itſelf, 1540, c. 69.3 1585, c. 18.3 1587, c. 31. or in conjunction 
with the Canon law, 1540, c. 80.3 8 51, c. 22. When the expreſſion 
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is fuller, the Common laws of the realm, our ancient uſages are meant, 
whether derived from the Roman law, the feudal cuſtoms, or what- 
ever other ſource, 1503, c. 79.3 1584, c. 131. Cc. The epithet of 
Common law is uſed by Engliſh lawyers nearly in this laſt ſenſe, to de- 
note their moſt ancient cuſtomary law anterior to ſtatute. 

29. Poſitive law may be divided into public and private. The pub- 
lic law is that which hath more immediately in view the public weal, 
and the preſervation and good order of ſociety ; as laws concerning 
the conſtitution of the ſtate, the adminiſtration of the government, 
the police of the country, public revenues, trade and manufactures, 
the puniſhment of crimes, c. Private law is that which is chiefly in- 
tended for aſcertaining the civil rights of individuals. The private 
law of Scotland is to be the proper ſubject of this treatiſe ; to which 
a general ſketch of that part of the public law that relates to crunes 


| ſhall be ſubjoined in the laſt title. 
The Munici- 


30. The municipal law of Scotland may be divided, after the ex- 
ample of the Romans, into written and unwritten. Written or ſta- 
tutory law is enacted by the expreſs authority of the ſupreme power; 
and is always reduced into writing. Unwritten or cuſtomary law 
derives force wholly from the legiſlature's tacit or preſumed conſent ; 
and is generally tranſmitted from one age to another, by oral tradi- 
tion and univerſal uſage. Where the cuſtomary law of a ſtate is by the 
ſovereign's order collected into one body, to preſerve its remembrance 
the more incorrupt, and confirmed by him, it becomes thereby the 
explicit enactment of the ſupreme power, and conſequently makes 
part of the written law of that ſtate. Inſtances of this occur in the 
cuſtomary laws of Normandy, Britany, and ſome other provinces of 
France, which, after ſeveral alterations and amendments, made by 
commiſſioners appointed for that purpoſe by the French King, have 
been confirmed by the royal authority, and now make up the body of 
the written law of theſe provinces. x 

31. How far back ſtatutes have been enacted in Scotland, cannot 
now be certainly known, on account of the loſs of our public records, 
the moſt yaluable of which were carried off into England, firſt by Ed- 
ward I. and afterwards, by an order of Oliver Cromwell, about the 
middle of the laſt century. Thoſe laws, which are ſaid by Hector 
Boece, and other Scottiſh hiſtorians, to have been paſſed before the 
reign of Malcolm III. ſirnamed Canmore, are of ſuſpected credit. 
What appears to be the only genuine remains of the ſtatutory law of 
this country, hath been preſerved by Sir John Skene, and publiſhed 
by him in the beginning of the laſt century, by licence of Parliament ; 
Index to unprinted acts of 1607, Ne 31. The ſtatutes of Malcolm II. 
ſirnamed Mackenneth, which ſtand firſt in that collection, betray them- 
ſelves, as the learned Sir H. Spelman obſerves, to be the product of 
a later age, by the ſeveral vocables, and titles of magiſtrates and pub- 


lic officers therein mentioned, which were not known in Scotland till 


after the reign of that king. Thus our antiquary Dempſter admits, 
that we were ſtrangers to the title of Baro, till the reign of Malcolm 
Canmore. Thus alſo Sene/challus, Balivus, Coronator, Conſlabularius, 
are all words of Norman original, which were not uſed in England be- 
fore the Norman conqueſt, and which cannot, with any probability, 
be ſuppoſed to have been ſooner imported into Scotland. Spelman 
therefore conjectures, that the name of Malcolm II. may have been 

erroneouſly tranſcribed by copiers for Malcolm III. 
32. The treatiſe of Regiam Maje/tatem, to which Skene's whole col- 
lection owes its title, has given riſe to two queſtions 3 Whether that 
compoſition 


„„ 0” . F re — — — 


of Laws in general. 


compoſition be of Scottiſh or of Engliſh original? and, Whether it 
had, at any period of time, or now hath, the authority of law ? Sir 
Thomas Craig, in his treatiſe of Feus, ib. 1. dieg. 8. F 11. pronounces 
poſitively, though he ſpeaks elſewhere with greater diffidence, that it 
is but a tranſcript of Glanville's book of the laws of England, writ- 
ten in the reign of Henry II. which was dreſſed up by a Scottiſh 
lawyer in a new form, and with ſuch alterations as might make it 
paſs for an inſtitute of Scottiſh law. But it is the more probable opi- 
nion, that it was originally a Scottiſh performance, compiled at the 
deſire of David I. as its preface bears. That a ſyſtem of the laws of 
Scotland was compiled by the order of David, is clearly proved by 
an ordinance of Edward I. of England, preſerved by Prynne in his 
collections of that king's reign, p. 1055, directing his lieutenant of 
Scotland to aſſemble the principal perſons of that kingdom, to read 
over to them the laws of David, and to amend ſuch of them as ap- 
peared contrary to reaſon. That the Regiam Majeflatem, which, to- 
gether with the /eges Burgorum, contained the laws of David, was the 
very treatiſe referred to in that royal ordinance, appears extremely 
probable, , From ſeveral old manuſcripts of it yet extant, one of 
which, Sir James Dalrymple, Hf. Coll. p. 147. concludes, from the 
hand-writing and other characters, to have been written in the reign 
of Robert I. which could not be many years poſterior to the afore- 
ſaid ordinance of Edward. 24ly, From ſeveral references made to the 
laws of David, in the ſtatutes of William, who began his reign about 
twelve years after the death of David, and in thoſe of Alexander II. 
the ſon of William; which references are found in the books of the 
Majeſty; compare S!. Gul. c. 1. with Reg. Maj. I. 1. c. 16. and Stat. 
Alex. II. c. 12. with Reg. Maj. l. I. c. 20. Laſtly, It may be obſerved, 
that the acknowleged ſtatute-book of Scotland, from its earlieſt pe- 
riod, mentions the books of the Majeſty as of Scottiſh compoſition, 
and ſometimes dignifies them with the appellation of the King's laws, 
I425, c. 54+3 1471, c. 48.3 1487, c. 115. Lord Bankton obſerves gn 
this laſt argument, that mention is made in 1429, c. 114. of ſix heads 
which are, by the law of Scotland, eſſential to the execution of brieves, 
and that theſe are diſtinctly recited in Reg. Maj. J. I. c. 6. & 8. et /eqq; 
and are to be found no where elſe. 

33. It has been objected to this opinion, That it draws after it a 
conſequence hardly admiſſible, that the Engliſh law is borrowed from 
that of Scotland, Spe/m. Glaſſ v. Lex. But the only juſt conſequence 
deducible from it 1s, that Glanville, the author of the Engliſh inſtitute, 
happened not to write his book till after the publiſhing the books of 
the Majeſty ; and that that writer extracted much from the laſt men- 
tioned treatiſe, which he transfuſed into his own. This may be true, 
without derogating from the antiquity of the laws of England : and 
conſidering the ſtrong reſemblance between the laws of the two king- 
doms at that period, it was natural for Glanville to pick out what he 
thought proper for his purpoſe, from a treatiſe lately publiſhed on a 
ſimilar ſubject; more eſpecially if a fact be attended to, which is re- 
corded by Hoveden, and ſeveral other Englith hiſtorians, that Henry II. 
in whoſe reign Glanville compoſed his abridgment, was educated with 
David of Scotland, his great-uncle, till his age of ſixteen, and inſtruct- 
ed by him in matters of government. 

34. It has been alſo objected, That the books of the Majeſty, which 
have been in part formed upon the model of Juſtinian's Inſtitutions, 
could not be written ſo early as the reign of David, who died anno 
1154, Within ſixteen years after the recovery of the Pandects at — 

phi. 
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phi. But, fir, we learn from Giannoni's Hiſtory of Naples, lib. II. 


C. 2. that notwithſtanding the deſtruction of the moſt valuable books, 


during the invaſions into Italy by the barbarous nations after the 
ſixth century, not only copies of the Pandects eſcaped from the gene- 
ral devaſtation, as appears by the frequent references made to them 
by Ivo of Chartres, in his epiſtles, 46. 69, Oc. but that Juſtinian's In- 
ſtitutions were alſo preſerved in Italy by Abbot Deſiderius in his li- 
brary of Caſſino. 2dly, Theobald Archbiſhop of Canterbury, who 
was conſecrated, according to the moſt ancient Engliſh hiſtorians, 
anno 1138, near ſixteen years before the death of David, brought into 
England the books of the Roman law ſoon after his conſecration, Fo. 
Sariſb. Polycrat. J. 8. c. 22.3 and the ſtudy of that law was fo general 
in the Engliſh ſchools in 1149, that it was taught in them that year 
publicly by Rogerius Vacarius, a Lombard lawyer, to a numerous au- 
dience both of rich and poor, Chron. Norm. inter Ducheſn, Hiſt. Norm. 


ſcript. antiq. p. 983. 


35. A third objection, That the Regiam Maje/latem hath a ſtrain of 
Engliſh law and phraſe running through it, though it were true, would 
prove no more, than that that treatiſe had been interpolated by tran- 
ſcribers. But the objection is not grounded on fact. The only two 
paſſages in the book brought to ſupport it, are /. 2. c. 27. which makes 
holding by ſoccage one of the Scottiſh feudal tenures ; and J. 2. c. 51. 
which affirms, That by the law of Scotland, children cannot be legi- 
timated by the ſubſequent marriage of the parents. As to the firſt, 
it appears by Sr. 2. Rob. I. c. 8. that ſoccage was a holding then known 
in Scotland; and there is a charter now in the author's poſleſſion, 


which, though it bears no date, hath the appearance of having been 


written above four centuries ago, of lands holden in libero fochagio in 
favour of Duncan de Strivelyn, As for the ſecond, it 1s evident that 
the doctrine of legitimation per ſulſequens matrimonium, was anciently 
rejected in Scotland as well as in England, not only from the Reg. 
Maj. l. 2. c. 51. $I, 2. but from the old law-book De judicibus, c. 24. 
and a charter of James II. to the Earl of Caithneſs, preſerved in Hay's 
Vindication of Eliſ. More, p. 6. This laſt objection againſt the Scot- 
tiih original of the Regiam Majgſtatem, is ingeniouſly retorted againſt 
the objectors, in an argument drawn from the law of deathbed by 
Lord Bankton, vol. 1. p. 30. 

36. The ſecond queſtion ſtill remains, What authority the books of 
the Majeſty, and the other tracts in Skene's collection, have had, or 
now ought to have, in the courts of Scotland? The Regiam Majeftatem 
is ſaid, by its preface, to have been written at the command of Kin 
David, and with the conſent of the people and clergy ; and though no 
confirmation by the legiſlature now appears, our later ſtatutes have ex- 
preſsly acknowledged it for the ancient lay of Scotland, /upr. $ 32. 
The authenticity of the Borough-laws, and of the A/j/a Regis Davidis, 
which are univerſally agreed to have been enacted by the ſame David, 
and of the ſtatutes of William, Alexander II. David II. and the three 
Roberts, have never been called in queſtion ; ſo that theſe muſt have 
had, when they were firſt enacted, the authority of law. The remain- 


ing tracts in that collection were either written by private hands, as 


Quonam attacbiamenta, Iter camerarii, Ec. or by magiſtrates of boroughs, 
as S/atuta gilde; and therefore have had at no time any proper autho- 
rity. But the whole of Skene's collection, even that part of it which 
was originally authoritative, gradually loſt its force, becauſe not ha- 
ving been preſerved from interpolation by any public record, the co- 


pPies, in paſſing through different hands, had been in many places 


corrupted. 
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corrupted. The legiſlature, with a view to give authenticity to ſuch 
of thoſe remains as ſhould be found to deſerve it, directed three ſe- 
veral committees to be appointed for reviſing and correcting them, 
who were to make their report to parliament, 1425, c. 54.; 1487, 
6. 115. 3 1633, c. 20. But as no ſuch reviſion or report appears to have 
been made by any of the three, and far leſs any ratification by par- 
liament, it may be concluded, that none of theſe remains ought to be 
received as of proper authority in the courts of Scotland. Neverthe- 
les they may be produced, not only for illuſtrating, but even in proof 
of our ancient cuſtoms. They are alſo of excellent uſe towards un- 
derſtanding the hiſtory and gradual progreſs of our law; and conſe- 
quently may furniſh a lawyer with proper arguments, where ſtatute- 
law is ſilent, and the more modern practice doubtful. 

37. Under ſtatute-law therefore, in its proper and ſtrict ſenſe, thoſe 
acts only are included which paſled in the reign of James I. of Scot- 
land, and from thence down to the union of the two kingdoms in 
1707 ; and ſuch of the Britiſh ſtatutes, enacted ſince the Union, as 
concern this part of the united kingdom. The Scottiſh acts were, by 
our moſt ancient uſage, to be proclaimed in all the county-towns and 
boroughs of the kingdom, and properly notified to barons; and their 
tenants, at baron-courts, 1425, c. 07. 3 1457, c. 89. 3 but after they were 
printed in conſequence of 1540, c. 127. that cuſtom, which was no 
longer necellary, fell into diſuſe by degrees; and at laſt it was enact- 
ed by 1581, c. 128. that the publication of laws at the market- croſs 
of Edinburgh, ſhould be deemed ſufficient notification, and that they 
ſhould be obligatory over the whole kingdom forty days after. Bri- 
tiſh ſtatutes require no formal promulgation to make them known ; 
either becauſe the printing of them is truly a publication, or becauſe 
every ſubject is, by a maxim of the Englith law, a party to them, as 
being preſent in parliament either by himſelf or his repreſentative. 
But ſtill, before a Britiſh ſtatute becomes obligatory, a reaſonable time 
muſt be allowed for carrying notice of it from the parliament to their 
ſeveral conſtituents ; otherwiſe ſuch ſtatute, contrary to the common 
property of laws, would have a retroſpect. In the beginning of the 
reign of Queen Mary, the acts of the five Jameſes, and her own, were, 
by her authority, printed from a copy ſubicribed by the clerk-regiſter; 
and in like manner thoſe were printed which paſſed in the remaining 
part of her reign, and in that of James VI. down to about the year 
1586 or 1587, all in the black or Saxon character, from which that 
impreſſion has got the name of the Blick as. Several ſtatutes con- 
tained in that firſt edition, were left out in all the later ones; moſt of 
them becauſe they were private acts, and a few from reaſons of ſtate *, 

38. Sir George Mackenzie hath aſſerted, both in his Inſtitutions, 
and at greater length in his Jus Regium, that this written law of Scot- 
land was truly enacted by the King alone ; that the parliament did no 
more than conſent ; and that therefore the Kings of Scotland had the 
ſole right of legiſlation. But, %, His admiſſion that the conſent of 
parliament was required towards the paſling of laws, imports an ac- 
knowledgment, that the King could not by our conſtitution enact laws 
by himſelf. 24y, Though no records have been preſerved in Scotland, 
old enough to furniſh materials for an account of parliaments upwards 
to their firſt inſtitution, it may reaſonably be concluded, that ever 

ſince the eſtabliſhment of the Gothic polity in Europe, we have had 
e Vo, I D parliaments 
* The Scots acts bear a date and take effect from that period; but Britiſh ſtatutes, bear- 


ing no date, are underſtood to take effect from the ſirſt day of the ſeſſion in which they 
were paſſed, unleſs there is a proviſion to the contrary. 2 5th May 1772, Panton. 
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parliaments or national aſſemblies, conſtituted with the ſame powers 
that were formerly veſted in the eſtates of France, Poland, Spain, 
Sweden and Denmark, and of England under the Saxons, 3d!y, As far 
back as records have been preſerved, the ſtyle of our ſtatutes, and the 
forms of their enactment, prove them to have been the joint deeds of 
the King and the three eſtates. The ſtatutes aſcribed to Malcolm 
Mackenneth, which are admitted to be the oldeſt remains of the law 
of Scotland, appear to have been ſo many grants by the Barons to the 
King, and accepted by him, c. 1. { 3.3 C. 2. H. &c. The firſt words 
of the firſt ſtatute of William are, Placuit Regi et concilio ſus; and of 
the gth, Rex ſlatuit per commune concilium and whoever takes the pains 
to turn over the other old ſtatutes publiſhed with the books of the Ma- 
jeſty, and even our later acts, will find numbers of them in the ſame 
or a ſtronger ſtyle, St. Alex. II. c. I, 2. 4-3 St. Dav. II. c. 28, 29.; 
1424, C. 7. 14. 46.3 1437, c. 2. &c. When the leſſer barons are en- 
joined to ſend commiſſioners to parliament from each county, 1427, 
c. 102. power is given to thoſe commiſſioners, not barely to conſent, 
but to hear, treat, and finally to determine in all matters to be pro- 

unded there ; and accordingly bills and overtures were, by the uſual 
forms, debated, amended and at laſt reſolved in parliament, before the 
King interpoſed either by his aſſent or his negative. 

39. Private acts were nothing but grants by the parliament, or par- 
liamentary ratifications of grants made by the crown, in favour of 
particular perſons or corporate bodies. But none of thoſe were pro- 
per laws. For, I/, They required no publication. 240%, Ratifications, 
by their nature, carry no new right : they barely confirm that which 
was formerly granted, without adding any new {ſtrength to it by their 
interpoſition. 3dly, As, by the forms of parliament, no perſon was 
called as a party to the paſſing of an act, however deeply he might 
have been intereſted in it, private acts were carried through periculo 
petentium, and could not hurt third parties, who were not heard on 
their intereſts, according to the rule, Res inter alios acta aliis non nocet. 
They were therefore open to reduction by the court of ſeſſion, 1567, 
c. 18. Ne 1.; and in almoſt all the Scottiſh parliaments holden ſince 
1606, the laſt act of the ſeſſions, entitled, Act ſalus jure cujuſlibet, ap- 
pears to have been enacted for the fingle purpoſe of ſecuring third par- 
ties againſt the effect of private acts and ratifications. 

40. The written law of Scotland conſiſts, 24ly, Of the acts of ſe- 
derunt, which are ordinances made by the court of ſeſſion, for regu- 
lating the forms of proceeding to be obſerved in all actions or mat- 
ters which may be brought before them. Theſe are not indeed laws 
in the ſtrict ſenſe of the word, becauſe they are not enacted by the 
ſupreme power ; but their obligatory force is as ſtrong as if they had 
the expreſs ſanction of parliament ; for the court of ſeſſion have a de- 
legated power from the parliament, to make ſuch ſtatutes as they 
think proper for the ordering of proceſs and the expediting of juſtice, 
1540, c. 93. The powers committed by this ſtatute to our ſupreme 
court are preciſely limited to the forms of proceeding, which may be 
the reaſon why the parliament hath in ſeveral inſtances ratified acts 
of ſederunt, where it might ſeem that the court had exceeded their 
powers, 1579, c. 75. 1584, c. 138, 139.3 1621, c. 18. &c. But it 
muſt be acknowledged, that many acts of ſederunt have been made on 
matters of right, which, without any aid from the authority of 
parliament, the nation hath acquieſced in univerſally. Such acts im- 
port no more than a public notitication of what the judges apprehend 
to be the law of Scotland, which therefore they are to obſerve for the 
| future 
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future as a rule of judgement. When an act of ſederunt is confirmed by 
an inveterate cuſtom and acquieſcence of the community, ſuch cuſtom 
conſtitutes law of itſelf in the moſt proper acceptation of the words; 
vid. infr. 943. Under the fame claſs with the acts of ſederunt may be 
ranked the regulations made in the years 1695 and 1696, concerning the 
forms of procedure in the court of ſeſſion, which are ſubjoined to the 
firſt volume of the printed acts of ſederunt*, Theſe were the ordinances 
of a commiſſion ſpecially authoriſed by 1693, c. 34. to make regulations, 
to be obligatory, after they ſhould be approved by the King, as theſe were. 

41. Sir George Mackenzie, { 7. b. r. conſiders the Roman law as the 
written law of Scotland ; Lord Stair, on the other hand, rejects its au- 
thority, b. 1. f. 1. F12. Without offering any preciſe opinion upon 
this point, an obſervation or two drawn from our ſtatutes may not 
be improper. Firſt, The powers exerciſed, both by our ſovereigns 
and judges, have been juſtified by parliament on this ſingle ground, 
That they were conformable to the Roman law. Thus the revocations 
by our Kings, of deeds granted during their nonage, are expreſsly 
founded on the right competent to minors by the Roman law, 1493, 
c. 51. 1540, c. 70.3 158), c. 31. verſe. 9. Thus alſo the trying of 
treaſon after the death of the traitor was approved by parliament, on 
account of its conformity to the Common law, though there was no 55 - 
cial proviſion of the realm made thereupon, 1540, c. 69. 2dly, A ſpe- 
cial ſtatute was judged neceſſary, ſoon after the Reformation, for 
abrogating ſuch of the laws, either Civil or Canon, as were repugnant 
to the Proteſtant doctrines, 1567, c. 31. ; and the abrogation of a law 
is generally underſtood to import, that the law abrogated had former- 
ly been in force. Theſe obſervations prove at leaſt, that great weight 
is to be laid on the Roman law 1n all cafes not fixed by ſtatute or cu- 
ſtom, and in which the genius of our law will ſuffer us to apply it: 
and as we have few ſtatutes in the matter of contracts, tranſactions, 
reſtitutions, ſervitudes, tutories and obligations, the knowledge of it 
muſt be ſingularly uſeful in determining controverſies ariſing from 
thoſe heads of the law. Yet where any rule of the Roman law ap- 
pears to have been founded on a ſubtilty peculiar to their ſyſtem, it 
were abſurd to pay the ſmalleſt regard to it. 

42. The Canon law muſt have been at leaſt of as great authority in 
Scotland as the Roman before the Reformation. That law had ori- 
ginally no proper authority, in inſtances regarding civil property, un- 
leſs where the Pope was temporal ſovereign. Therefore all other na- 
tions, even thoſe who acknowledged the ſee of Rome, were at libe 
either to reject it entirely, or to receive it with ſuch limitations as 
they judged expedient. In the courſe of time, however, it became 
the law of Scotland in moſt articles of private right, civil as well as 
eccleſiaſtical. This proceeded from the extenſive juriſdiction of the 
clergy ; who, to make their court the more effectually to the Roman 
Pontiff, uſed that law as the rule of their judgement. The ſtatute laſt 
cited, 1567, abundantly proves the regard that had been paid to it in 
times of popery ; but ſince the Reformation it has declined faſt in its 
authority, ſo that it is now little reſpected, except in queſtions of tithes, 
patronages, and a few articles more of eccleſiaſtical right, where the 
canons are conſiſtent with Proteſtant principles. 

43. Unwritten law is that which, without any expreſs enactment by 
the ſupreme power, derives force from its tacit conſent ; which con- 
ſent is preſumed from the inveterate or immemorial uſage of the com- 
munity. If the community be in the form of a republic, it can make 
no difference, whether the will of the people be declared by formal 

enactment 


* Vid. Acts of Sederunt, edit. 1799, p. 209. 216. 
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enactment, or by acts of approbation, /. 32. H . De legib.; and even 
in abſolute monarchies, the ſovereign is preſumed to acquieſce in what 
has been long practiſed in his dominions, if he do not, by ſome poſi- 
tive declaration, teſtify his diſlike, or put a ſtop to it. The authority 
therefore of cuſtomary law is not grounded on any preſumption, that 
what has been long obſerved muſt be juſt, as ſome lawyers chuſe to 
ſpeak ; for that preſumption is alike applicable to written and unwrit- 
ten law ; but both one and the other derive their coercive force from 
this, that they are the ordinances, either expreſs or implied, of the ſu- 
preme power. 

44. The moſt eſſential articles of our cuſtomary law are fo inter- 
woven with our conſtitution, that they are notorious, and ſo require no 
evidence to prove them ; as, the laws of primogeniture and deathbed, 
the order of legal ſucceſſion, the legitim of children, the huſband's 
courteſy, and the widows terce : but where any later uſage, which has 
been gradually gathering ſtrength, is pleaded upon as law, the anti- 
quity and univerſality of that uſage muſt be proved to the judge, as 
any other matter of fact; for all cuſtomary law is founded on long 
uſage, which is fact. No preciſe time or number of facts is requiſite 
for conſtituting cuſtom ; becauſe ſome things require in their nature 
longer time, and a greater frequency of acts, to eſtabliſh them, than 
others. Neither is it neceſſary for this purpoſe, as ſome writers have 
affirmed, that the cuſtom be declared by the previous ſentence of a 
judge : for no court of juſtice can conſtitute law ; and therefore any 
ſentence, declaring the cuſtomary law, is of itſelf a clear proof that 
the law was conſtituted before. 

45. Cuſtom, as it is equally founded in the will of the lawgiver 


with written law, hath the ſame effects. Hence, as one ſtatute may 


be explained by another, it may be alſo explained by the uniform 


practice of the community; for which reaſon cuſtom is ſaid, J. 37. 
De legib. to be the ſureſt interpreter of law. Hence allo, as a poſte- 
rior ſtatute may repeal or derogate from a prior, ſo a poſterior cuſtom 
may repeal or derogate from a prior ſtatute, even though that prior 
ſtatute ſhould contain a clauſe forbidding all uſages that might tend to 
weaken it: for the contrary immemorial cuſtom ſufficiently preſumes 
the will of the community to alter the law in all its clauſes, and par- 
ticularly in that which was intended to ſecure it againſt alteration ; 
and this preſumed will of the people operates as ſtrongly as their ex- 
preſs declaration. No ſtatute can however be repealed by mere non- 
uſage or neglect of the law, though for the greateſt length of time; 
for non- uſage is but a negative, which cannot conſtitute cuſtom : there 
muſt be ſome poſitive act that may diſcover the intention of the com- 
munity to repeal it. Where the uſage contrary to a ſtatute, hath not 
yet acquired ſtrength enough to abrogate it, the King and council 
may by proclamation prohibit the farther obſervance of ſuch uſage, 
and thereby reſtore the ſtatute to its firſt vigour. This power in 
cuſtom to derogate from prior ſtatutes, has been confined by moſt 
writers to thoſe concerning private right; and it hath been adjudged 
once and again, that laws which regard the public policy canno fall 
into diſuſe by the longeſt contrary uſage, Jan. 27. 1681. Fack: Feb. 
1729. Smoll:t. But the laſt of theſe deciſions, by which the election 
of a provoſt had been ſet aſide, becauſe he did not reſide in the bo- 
rough, according to the direction of our old ſtatutes, was reverſed 
upon appeal, Feb. 19. 1730 : and it now appears to be the opinion of 
our ſupreme court, that public laws concerning the elections of ma- 
giſtrates and counſellors of boroughs may fall into diſuſe ; and that 
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the ſets of the ſeveral boroughs, eſtabliſhed and confirmed by the gene- 
ral convention of boroughs, ought to be the rule in determining ſuch 
queſtions, unleſs where the ſets are altered by a contrary immemorial 
cuſtom. See Nero Coll. ii. 7. 

46. Our cuftomary law is either univerſal, which obtains over the 
whole kingdom, or local, which prevails only in particular counties or 
boroughs. There is hardly an inſtance of a local cuſtom in any coun- 
ty, but in the udal right proper to the ſtewartry of Orkney and Zet- 
land, of which afterwards. Certain uſages are practiſed in particular 
- boroughs, relating to the entry of heirs, reſignations, warnings, Cc. 
which make part of the cuſtomary law of thoſe boroughs, but have 
no authority elſewhere. 

47. An uniform ſeries of deciſions of the court of ſeſſion, i. e. of 
their judgements on particular points, either of right or of form, 
brought before them by litigants, and anciently called Praics, is by 
Mackenzie, & 10. h. t. accounted part of our cuſtomary law. Thus far 
may be admitted, 1/7, That their more ancient deciſions, from which 
it appears that any particular uſage had then acquired the force of law, 
may be properly brought in proof of that cuſtom, if it have not af- 
terwards loſt its authority, by an immemorial and univerſal uſage to 
the contrary ; and, 2dly, That great weight is to be laid on their later 
deciſions, where they continue for a reaſonable time uniform, upon 
points that appear doubtful, J. 38. De legib. But they have no proper 
authority in ſimilar caſes ; becauſe the tacit conſent, on which unwrit- 
ten law is founded, cannot be inferred from the judicial proceedings 
of any court of law, however diſtinguiſhed by dignity or character ; 
and judgements ought not to be pronounced by examples or precedents, 
J. 13. C. De ſent. et int. Deciſions therefore, though they bind the 
parties litigating, create no obligation on the judges to follow in the 
ſame track, if it ſhall appear to them contrary to law. It is however 
certain, that they are frequently the occaſion of eſtabliſhing uſages, 
which, after they have gathered force by a ſufficient length of time, 
muſt, from the tacit conſent of the ſtate, make part of our unwritten 
law. What has been ſaid of deciſions of the court of ſeſſion is alſo 
applicable to the judgements pronounced upon appeal by the Houſe of 
Lords: for in theſe that auguſt court acts in the character of judges, 
not of lawgivers ; and conſequently their judgements, though they are 
final as to the parties in the appeal, cannot introduce any general 
rule which ſhall be binding either on themſelves or inferior courts. 
Nevertheleſs, where a ſimilar judgement is repeated in this court of the 
laſt reſort, it ought to have the ſtrongeſt influence on the determina- 
tions of inferior courts. 

48. To conclude this account of the municipal law of Scotland, it 
muſt be obſerved, that, notwithſtanding the treaty of union in 1707, 
by which the kingdoms of England and Scotland were made one na- 
tion, under one king and one parliament, all the laws of Scotland con- 
cerning private right, whether ſtatutory or cuſtomary, are reſerved 
entire, not to ſuffer any alteration, but for the evident utility of the 
ſubject, 1707, c. 7. art. 18. | 

49. A ſtatute may be divided into the rubric, the preamble, and 
the ſtatutory part. The rubric, z. e. the title, is fo called, becauſe 
it was written anciently in red letters. Where the title of a ſtatute 
is either framed by the legiſlature itſelf, or hath received its tacit ap- 
probation in any ſucceeding enactment, it ought to be accounted part 
of the ſtatute; and of courſe an argument may be properly drawn, in 
that caſe, a rubro ad nigrum, from the title to the act itſelf : but as 
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BOOK 1. the rubrics of moſt of the Scottiſh acts were framed ex ingenio of the 
n clerk-regiſter, great caution is to be uſed in apply ing this rule to 
practice, Mack. Ob/. on 1424, c. 23. The narrative or preamble is 
that part of an act which recites the inconveniencies that had attend- 
ed the former law, and the reaſons of a new enactment. Though 
the conſideration of theſe may enable a judge to diſcover the general 
intention of the ſtatute, yet if he make uſe of the preamble for fixing 
its true latitude and extent, he will probably be miſled ; for moſt pre- 
ambles either fall ſhort of the mark or go beyond it. Sometimes a 
preamble ſelects two or three of the moſt ſpecious caſes for juſti- 
fying the enactment, though it be meant to compriſe under the act 
others that are not ſpecially mentioned. On the contrary, it may 
happen, that a law ought to receive a ſtrict interpretation, though 
the lawgiver hath not thought fit to aſſign any reaſon in the preamble 
for limiting it, Bacon, De augm. ſci. lib. 8. c. 3. apbor. 70. What there- 
fore is to be chiefly regarded in the interpretation of a ſtatute is the 
ſtatutory part, or the enacting words. 
Statutes, 50. On this head it may be premiſed, %, That ſtatutes can in no 
how to be in- caſe be explained into a ſenſe which infers 1njuſtice or abſurdity, or 
5 which, if admitted, would render them of no effect; for laws en- 
acted by the wiſdom of a nation, muſt be preſumed to be agreeable 
to the immutable laws of nature, conſiſtent in themſelves, and made 
for ſome ſalutary purpoſe, /. 19. De legib. 2dly, That properly there 
is place for interpretation with regard to thoſe ſtatutes only, the words 
of which are either obſcure, or admit of two different ſenſes, arg. 
J. 25. F 1. De legat. 3dly, Where the words of a ſtatute are incapable of 
a double meaning, they muſt be explained in that only ſenſe which 
they can bear, whatever hardſhip this may draw after it, J. 12. § 1. 
Out et a quib. By the preciſe words in which the ſtatute is con- 
ceived, every interpretation is excluded, except that which neceſſarily 
ariſes from the words themſelves ; and a judge who ſhould, under the 
pretence of equity, explain a law in a ſenſe inconſiſtent with the 
words, would aſſume the character of a lawgiver rather than that of 
a judge. 
Not with cri- 5 1. The interpretation of laws ought not to depend on critical 
neal ubulty, learning, or the ſubtile diſtinctions of ſchoolmen : for they are di- 
ing to their rected to the whole body of the people; and therefore ought to be 
_ — s conſtrued in that ſenſe which the words moſt obviouſly ſuggeſt to the 
underſtanding, J. 67, De reg. jur. otherwiſe the lower part of man- 
kind would be obliged by laws, which, for want of acquired parts, 
they are not able to comprehend. As a conſequence of this, no ſta- 
tute ought to be explained figuratively, where the proper meaning of 
the words is as commodious, and equally ſuited to its ſubject. This 
rule holds more eſpecially, where the ſtatute treats of matters con- 
cerning which perſons do not uſually adviſe with lawyers, but truſt 
to their own judgement ; for there the lawgiver is preſumed to ſpeak 
ad captum vulgi, in a popular ſtyle, Bacon, ibid. aphor. 68. But where 
any term of law which hath a known legal ſignification, occurs in a 
ſtatute, it is to be interpreted, not according to the popular uſe of the 
word, but in its legal ſenſe ; for lawgivers, when they make uſe of 
Re 5 technical words, are preſumed to enact in the ſtyle of law. 
ated 52. Where the words of a ſtatute are dark, the obſcurity may be 
fromthe pur- Temoved, and the true meaning of the law diſcovered, by comparing 
view, context them with other parts of the fame ſtatute, where the lawgiver hath 
circumitan- Expreſſed his mind more clearly. It is therefore recommended to 
ces, judges, J. 24. De legib. to have the whole tenor of the law under view, 
and 
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and not to cull out detached words or ſentences from it, which may 
pervert its true meaning. Former ſtatutes alſo are of conſiderable 
uſe in interpretation; for poſterior laws ought, in doubtful articles, 
to be explained moſt agreeably to former enactments on the ſame ſub- 
ject, J. 28. De legib. If there be none, the uſage of our own country, 
and the laws even of neighbouring kingdoms, may throw light on 
the difficulty. Laſtly, Doubtful laws ought to receive that interpre- 
tation which ſuits beſt with the intention of the lawgiver, J. 17, 18. 
ibid. Indeed to this every rule of interpretation delivered in ſyſtems 
may be reduced ; for they are all drawn, either more immediately or 
more remotely, from his preſumed will. Where therefore the ſtrict 
letter ſeems contrary to the ſpirit of the law, or to equity, judges 
ought not to regard the proper or received ſignification of the words, 
ſo much as that meaning which appears moſt conſonant to the deſign 
of the law. 

53. It may happen, that though the words of a law are plain, yet 
they are at the ſame time ſo general, as to comprehend certain 
. particulars which it was not meant ſhould fall under it. At other 
times, the expreſſion may appear confined to particular perſons or 
things, when yet it was deſigned that it ſhould reach to others not 
ſpecially mentioned. Human knowledge being confined within ſo 
narrow limits, it is impoſſible to fix with preciſion all poſlible caſes 
to which laws ought or ought not to be applied. The moſt perfect 
ſyſtem of laws therefore muſt be ſubject to an equitable interpreta- 
tion; ſometimes ample, ſo as to give the words of a ſtatute the whole 


extent of which they are capable, where extenſion is not plainly ex- 


cluded ; and ſometimes reſtrained beyond what the true propriety of 
them admits. A ſtrict interpretation is to be applied to correcto 
ſtatutes, which repeal former laws or cuſtoms ; for laws, after they 
have once taken root in a ſtate, become in ſome degree part of the 
conſtitution, Bacon, aphor. 14-3 and therefore the wiſeſt lawgivers are 
extremely backward to abrogate laws which have been in long obſer- 
vance, J. 2. De conſt. princ. Under this head may be reckoned laws 
which tend to deviate from the general frame and ſtructure of our 
conſtitution, or from the general rules of law, though they ſhould 
not import the repeal of any ſtatute, J. 14. De /egib.; yet where a ſta- 
tute, correctory of a former, is itſelf corrected by a new law, the laſt 
ought to be liberally interpreted ; becauſe, though it alters a prior 
law, it does not derogate from our moſt ancient laws, but, on the 
contrary, reſtores them to us. A ſtatute may be repealed, not only 
by an expreſs repealing clauſe, but by any new enactment that is 
plainly irreconcileable with the former; for two contradictory laws 
cannot ſubſiſt in force at the fame time. 
54. A ſtatute which is made on occaſion of particular exigencies in 
a kingdom, ought not to be extended to omitted caſes, however ſimilar 
they may be to thoſe ſpecified in it, after the cauſe is removed which 
gave riſe to the law. It is enough if ſuch a law can afterwards ſup- 
port itſelf in the caſes that it expreſoly provides for, Bacon, aphor. 13. 
Laws which eſtabliſh the neceſſity of certain ſolemnities to deeds, muſt 
be ſtrictly interpreted; fo that ſuch ſolemnities may not be ſupplied 
by equivalents. Solemnities loſe their nature when they are not per- 
formed ſpecifically : there is not therefore the leaſt latitude to be al- 
lowed in ſubſtituting other forms in their place, Bacon, aphor. 19. 
Where a ſtatute ſpecially enumerates a certain number of caſes to 
which it is to be applied, we muſt be careful not to extend it to others : 
for as an exception made to a law, adds ſtrength to the law in the 
caſes 
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caſes not excepted ; ſo the enumeration of particular caſes in which 
the law is to obtain, takes off its force as to the caſes not enumerated: 
but where the law is inore conciſe, without deſcending to particulars, 
there is the leſs hazard in extending it to ſimilar caſes, Bacon, apbor. 
17. A law, though expreſſed in the moſt general terms, ought not 


to be extended to any cafe to which the reaſon inductive of the law 


is in no degree applicable, though it ſhould be included in the en- 

acting words; an inſtance of which occurs in J. 1. FI. compared with 
6. De ædilit. ed. But this rule fails, where the law is ſo e 

that the lawgiver appears to have intended that it ſhould reach to 

every caſe that falls under the natural ſignification of the words. 

55. Laws which carry a diſpenſation or privilege to particular per- 
ſons or ſocieties, receive a ſtrict interpretation; becauſe, though they 
are profitable to the grantee, they derogate from the general law, and 
moſt commonly imply a burden upon the reſt of the community ; for 
which reaſon they reach no farther than to the perſon or ſociety pri- 
vileged, J. 1. { 2. De confl. princ. But privileges which draw no conſe- 
quential prejudice after them to others, mult be largely interpreted for 


the grantees, agreeably to that munificence which is natural to the ſu- 


preme power, J. 3. De conſt. princ. At no rate can a privilege be wreſted 
to the hurt of thoſe in whoſe behalf it was granted, arg. /. 25. De le- 
gib. A ſtrict interpretation is alſo to be applied to laws which enact 
heavy penalties ; for it is inhuman to wreſt or torture laws to the di- 
ſtreſſing of ſociety, Bacon, apbor. 13. and to thoſe which reftrain the 
natural liberty of mankind ; for every reſtraint upon liberty implies 
a burden, and fo is unfavourable. Laſtly, Cuſtomary law is ſtrictly 
interpreted; for as its only foundation is uſage, which conſiſts in fact, 
it can go no farther than the particular uſage has gone. 

56. All ſtatutes which carry in them no characters that ſeem to re- 
quire a limited interpretation, may be extended to ſimilar and omitted 
caſes; for as the reaſon of the law is truly the will of the lawgiver, 
therefore in every caſe where the reaſon is the ſame, the law ought 
allo to be the ſame, J. 12. De legib. ; l. 32. pr. Ad leg. Aquil. This holds 
more eſpecially in ſtatutes which are enacted concerning matters ſpe- 
cially favoured by the law, ex. gr. in acts for the encouragement of 
trade, or of any undertaking profitable to the country, for making ef- 
fectual the wills of dying perſons, for reſtraining fraud, and for the 


ſecurity of creditors. Marriage alſo, and the liberty of the ſubject, 


are favourites of the law. All enactments made for theſe and the like 
purpoſes, if they are defective in the expreſſion, ought to be extended 
by a liberal interpretation, J. 13. De legib.; and they are generally 
called by doctors favourable laws. . 

57. In the extenſion of favourable ſtatutes to ſimilar caſes, care m 
be taken not to give ſcope to the imagination in diſcoyering remote 
reſemblances. The extenſion muſt be limited to the caſes immedi- 
ately ſimilar to thoſe expreſſed in the law; for if the liberty be taken 


of building one conſequence on another, caſes may be at laſt included 


quite diſſimilar to thoſe which are ſpecified, Bacon, aphor. 16. No ſta- 


tute, let it be ever ſo favourable, ought to be extended to a caſe which 


ſeems from circumſtances to have been induſtriouſly omitted by the 


legiſlature, however fimilar that caſe may be to thoſe mentioned ; a- 


greeably to a rule of the doctors, which, though couched in improper 
words, has a juſt meaning, Caſus omiſſus pro omiſſo babendus ef, On the 
other hand, all ſtatutes, however unfavourable, muſt receive that in- 
terpretation which is neceſſary to give them effect. Hence, where a 
ſtatute prohibits an act, it implies a prohibition of whatever neceſſa- 
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Of Laws in general. 


rily produces that act; for every one truly tranſgreſſes the law, who 
does what is plainly intended ſhould not be done, though it be not 
expreſsly forbidden, J. 29, 30. De legib. But there is no ſuch neceſſity 


of extending a ſtatute of ſtrict interpretation to /imil/ar caſes ; for tho? 


it ſhould be explained fo as to exclude theſe, it may have its full ef- 
fect as to the caſes expreſsly provided for. Yet ſometimes an unfa- 
yourable law may be extended to ſuch /imilar caſes as did not exiſt at 
the time of paſling it; becauſe it was not in the lawgiver's power, 
though he had defigned it, to provide for cafes which had not then 
emerged, and were ſo many non entia at the time of the enactment, 
Bacon, apbor. 20. 

58. Where a ſtatute, without any intention of repealing a former, 
contains a clauſe derogating from it, ſo that in certain articles both 
laws caimot be obſerved or complied with in their full extent, the law 
which is moſt eſſential to the commonwealth, ought to be preferred 
to the other; the law which forbids or commands, to that which is 
barely permiſſive ; the law guarded with a heavier penalty, to that 
which inflicts a {lighter or none; the law which deſcends to particu- 
lars, to one delivered in general terms, J. 80. De reg. jur.; the law 
which requires immediate obedience, to that which may be complied 
with afterwards. Theſe, with many other rules laid down for inter- 
preting laws by Tully, De invent. lib. 2. & 49. have been commented on 
at large by Grotius, Puffendorf, and others. They are frequently, 
without doubt, miſapplied from inattention or prejudice ; but he bids 
the faireſt for a juſt interpretation, who keeps conſtantly in view the 
miſchiefs or defects in the laws formerly enacted on the tame ſubject, 
the remedies which the ſtatute has provided to cure them, how far 
theſe remedies are proper, and what ſenſe appears moſt congruous to 
its ſubject- matter, and moſt agreeable to equity. 

59. This title may be concluded with an obſervation or two con- 
cerning the nature and effects of prohibitory ſtatutes. The Roman 
law is expreſs, that all bargains and covenants entered into in contra- 
diction to a ſtatute prohibiting them, are null, J. 5. C. De legib. But 
this doctrine, if it be not properly limited, appears not to be founded 
in the nature or reaſon of things. To forbid an act, and to deſtroy 
its effect when done, are in themſelves quite different. A ſimple pro- 
hibition is intended merely to lay a moral obligation upon perſons, 
not to do what is forbidden; but does not point out the operation of 
the law in reſpect of the action prohibited. Thus, though natural 
law forbids the giving of a ſubje& to one which hath been before 
promiſed to another; yet where it is ſo given, in breach of the ante- 
rior promiſe, the act is valid; becauſe the law does not, with the pro- 
hibition, take away the power of giving: and this holds alſo in hu- 
man or poſitive prohibitory laws, according to Grotius, /ib. 2. c. 5. 516. 
Some lawyers, though they reject the Roman doctrine in laws which 
have a penalty annexed to them, admit it in ſuch as have none; be- 
cauſe if acts done in breach of theſe be not void, ſuch laws muſt be 
without a ſanction. But it has been obſerved, /upr. & 5. that the breach 
of every law is an offence which ſubjects the offender to puniſhment. 
What words in a law are neceſſary for annulling acts that are done in 
breach of it, can hardly be comprehended under preciſe rules. In ge- 
neral, a ſtatute, where it prohibits, not only the a&, but the obliga- 
tions reſulting from, or the effects conſequent on it, muſt be con- 
ſtrued to annul : or where the law enacts, that it ſhall not be in one's 
power. to do a thing, the act, if done, muſt neceſſarily be void; be- 
cauſe the very right which the perſon had to do it, is taken from him. 

Vor. I. F | 60. Where 
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60. Where a prohibitory law diſables a perſon from acting, che diſ- 
ability, if it be impoſed merely in behalf of a third party, may be 
taken off by the conſent of that party, ſince every one has the power 
of renouncing a benefit introduced in his own favour, /. 29. C. De pact, 
Thus, though a father is diſabled by the law from diſpoſing of his 
perſonal eſtate to ſtrangers, with a fraudulent intention to diſappoint 
his children of their legitim ; yet the renunciation by the children of 
that claim after their perfect age, is ſufficient to ſupport the father's 
act, which would otherwiſe have been of no force. In matters how- 
ever which regard the public utility of the ſtate, the conſent or re- 
nunciation of the perſon immediately intereſted 1s void, as contrary 
to the common intereſt. In ſuch caſes, the authority of the law 1s 


ſtronger than the agreement of the private parties; and therefore 


public ſtatutes muſt have their effect, independent of the will or 
pactions of private men, J. 38. Depadt,; l. 45. HI. De reg. Jur. 


x T 1. 
Of Juriſdiction and judges in general. 


HE objects of law, or the matters of which it treats, are three: 

Ait, Perſons ; 2dly, Things, or Rights which perſons are capable 
of enjoying; 344%, Actions, by which the perſons entitled to thoſe 
rights make them effectual. It is not the purpoſe of this treatiſe to 
explain ſuch diviſions of perſons as relate chiefly to the public law. 
The rights competent to private perſons cannot be diſtinctly under- 
ſtood, without a previous explication of the powers of judges, by whom 
all queſtions of private right muſt be decided, and of the juſt extent 
and limits of their authority. In order to this, it is neceſſary to pre- 
miſe ſome account of the general nature of juriſdiction, with which 
every judge is inveſted, either in a higher or in lower a degree. 

2. Juriſdiction is a power conferred on a judge or magiſtrate, to 
take cogniſance of, and determine, debateable queſtions, according to 
law, and to carry his ſentences into execution. This power in judges 
of executing their ſentences in civil matters, was, by the Roman law- 
yers, called imperium mixtum, l. 3. De juriſd. in oppoſition to the right 
of executing criminal ſentences, which was ſtyled imperium merum, or 
Jus gladlii. And becauſe no juriſdiction could ſubſiſt without imperium 
mixtum, it is ſaid by them inherere juriſdictioni. The Romans had cer- 
tain judges whom they ſtyled 7udices f-danei, who were authoriſed by 
the Prætor to hear and decide in a variety of cauſes ; but without the 
right of execution, which was reſerved to the Prætor himſelf. Arbi- 
ters had a ſimilar power of pronouncing ſentences in civil matters re- 
ferred to them, but not of carrying them into execution. The law of 
Scotland is the ſame with that of Rome in regard to arbiters ; but 
there is perhaps no inſtance in our law of perſons named by ſtatute, 
merely to exerciſe certain judicial acts, without a power of execution, 
except biſhops, whoſe powers are now devolved on preſbyteries. 
"Theſe were directed by 1572, c. 48. to deſign or mark out proper 
manſes and glebes for miniſters. Their powers go no farther than 
deſignation : if the poſſeſſor of the ground marked out, refuſe to give 
up the poſſeſſion to the miniſter, the execution is committed to the 
ſupreme civil court, by whoſe authority letters iſſue from the ſignet for 
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3. Doubtleſs the ſupreme power is, in the general caſe, the fountain 
of juriſdiction ; for he who has the right of enacting laws, ought alſo 
to- have the right of erecting courts, and appointing magiſtrates for 
applying thoſe laws to particular caſes, J. unic. Ad leg. Jul. de amb. pr. 
But by the Gothic or feudal plan, which prevailed almoſt univerſally 
in Europe upon the decline of the Roman empire, kings, though they 
had not the ſole right of legiſlation, became the ſupreme feudal lords 
of all the lands within their dominions, and had alſo the executive 
power of the ſtate committed to them. Under theſe two characters, 
our ſovereigns were veſted with the ſole right of juriſdiction ; in con- 
ſequence of which, they communicated judicial powers to others, 
ſometimes along with a grant of lands, and ſometimes without it, in 
ſuch degree and to ſuch extent as they thought expedient. The tract 
of ground, or diſtrict, within which a judge thus conſtituted has a 
right of juriſdiction over the perſons and eſtates of the inhabitants, is 
called his territory. As his whole powers are confined to the preciſe 
limits of that diſtrict, every act of juriſdiction exerciſed by him be- 
yond his territory 1s null ; not only his judicial proceedings before, 
or at giving judgment, but thoſe acts by which his ſentence is to be 
made effectual, /. 20. De juriſd. Thus an arreſtment executed without 
the territory of the judge who granted the warrant, was declared null, 
though he in whoſe hands the arreſtment was uſed had his refidence 
within the territory, Dec. 5. 1671, Millar, 

4. Juriſdiction hath ſuffered various diviſions, which have ſome 
relation to the uſage of Scotland, The Romans divided it into vo- 
luntary and contentious. Voluntary was that which was exerciſed in 
matters that admitted of no oppoſition. Contentious had place in all 
queſtions truly debateable, which were in their nature capable of re- 
ceiving a judicial diſcuſſion. A decree, therefore, upon a point which 
might have been the ſubject of diſpute, though in fact pronounced in 
abſence of, or without oppoſition from the defender, was juri/diftionis 
contentioſc. The eſſential differences between the two were, that vo- 
luntary juriſdiction might be exerciſed by any judge, and upon any 
day, and in any place, whereas acts of contentious juriſdiction muſt 
have been performed pro tribunali, or in court, and upon a lawful day, 
and by that judge alone who was competent to the cauſe. The judi- 
cial ratifications of women clothed with huſbands may be accounted 
voluntarie juriſdictionis by the law of Scotland; for they may be pro- 
ceeded in by any judge, even extra territorium, Fount. Feb. 3. 1688, 
Cochran. Brieves of tutory, and general ſervices of heirs, have this 
character of voluntary juriſdiction, that they may be directed to any 
judge, even to one within whoſe territory neither the minor nor the 
deceaſed had ever reſided. The regiſtration of deeds is, by ſome wri- 
ters, confidered as an act of juriſdiction ; becauſe, though in that ſtep 
there is neither any real interpoſition of the judge, nor appearance of 
the party, every extract in its recital contains both. If it is to be ac- 
counted an act of juriſdiction, it ſeems to partake of the nature of 
both kinds. It may be accounted voluntary, in ſo far as the judicial 


ſentence prefixed to the extract is a mere icio juris, and the regiſtra- 


tion admits of no diſpute, but paſſes of courſe. On the other hand, 
the prohibition of 1685, c. 38. that no clerk of an inferior court ſhall 
regiſter any writing, either for conſervation or execution, againſt a 
party dwelling without the judge's juriſdiction, gives regiſtration a 

nearer reſemblance to the nature of contentious juriſdiction. 
5. Juriſdiction is either civil or criminal. By the firſt, queſtions 
of private right are beard and determined ; by the other, crimes are 
tried 
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tried and puniſhed. It is alſo divided into ſuperior, inferior and 
mixed. That juriſdiction is ſupreme from which there lies no appeal 
to an higher court. Though the Britiſh houſe of Lords is, ſince the 
Union of the two kingdoms, our only ſupreme court, in the ſtricteſt 
acceptation of that word, in all civil and revenue cauſes ; yet the 
courts of ſeſſion and exchequer may be ſtill called ſupreme, with re- 
ſpect to thoſe cauſes in a larger ſenſe ; as their juriſdiction is univer- 
ſal over the whole kingdom; as the ſentences of all the inferior courts 
of Scotland are ſubject to the review of one or other of them, unleſs 
where ſpecial ſtatute interpoſes ; and as their ſentences cannot be 
brought under review by any court proper to Scotland, nor indeed 
by any original court; for the houſe of Lords have no original juriſ- 


- diction in queſtions of civil right. Whether our ſupreme criminal 


Inferior 
courts, and 
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diction, 


court of juſticiary be entitled to that epithet in its higheſt ſenſe, ſhall 
be afterwards conſidered, f. 3. f 24. | | 

6. Inferior judges are thoſe whoſe ſentences are ſubject to the re- 
view of one or other of our ſupreme courts, and whoſe juriſdiction is 
confined to a particular county, borough, or other territory, ex. gr. 
ſheriffs, juſtices of the peace, magiſtrates of boroughs, inferior admi- 
rals and commiſſaries, and barons, Mixed juriſdiction participates of 
the nature both of the ſupreme and inferior. Thus the judge of the 
high court of admiralty, and the commiſſaries of Edinburgh, have an 
univerſal juriſdiction over Scotland, and may review the decrees of 
inferior admirals and commiſſaries: but becauſe their own decrees 
are ſubject to the review of the court of ſeſſion or juſticiary, they are 
in that reſpe& inferior courts, Thus alſo juſtices of the peace, when 
ſitting in their quarter-ſeſſions, have a power of reviewing the de- 
crees pronounced in civil cauſes by themſelves in their particular or 
common ſeſſions ; but their decrees, even in their quarter-ſefſions, are 


in the general caſe at leaſt, ſubject to the review of the court of ſeſ- 


ſion. It would ſeem that by the Roman law, none but the magiftratus 
majores, or ſupreme courts, had a power of reviewing their own de- 
finitive judgments, J. 16. in. De minor.; J. 17. eod. t. And though 


by our cuſtoms ſeveral inferior judges, as ſheriffdeputes, commiſſa- 


New created 
juriſdiction, 
whea priva- 
tive, and 
when only 
cumulative. 


ries of Edinburgh, and bailies of boroughs, may review interlocutory 
judgments pronounced by themſelves, till decree be extracted in the 
cauſe ; yet no inferior court has an implied right of reviewing any 
definitive ſentence of its own, ſo as, without ſpecial ſtatutory powers, 
to ſuſpend or ſet it afide, after it hath, by the clerk's giving forth an 
extract, become a decree. From that period, the judge's right of cog- 
niſance ceaſeth, J. 55. De re jud. ; Gosf. Jan. 26. 1677, Cowan: where- 
as our ſupreme civil court can review, not only the decrees of inferior 
judges, but their own. 

7. Where a new civil juriſdiction is created by ſtatute, with a power 
to the new erected court of judging in ſpecial matters, it is not un- 
derſtood to be excluſive of the judge formerly competent to that ſpe- 
cies of cauſes, unleſs the ſtatute conſtituting the court expreſsly de- 
clare, that the cauſes therein ſpecified ſhall be diſcuſſed by that court, 
and no other, In like manner, in queſtions where the cogniſance na- 
turally belongs to the ordinary courts, a juriſdiction granted to another 
court to judge in certain of theſe cauſes, will not eaſily be preſumed 
privative, but be conſidered barely as an option given to the party ag- 
grieved to apply for redreſs to either of the two courts at his pleaſure. 
An inſtance of this occurs in the late ſtatute conferring a new juriſ- 
diction on the circuit-court, of which below, f. 3. $ 28. No incroach- 
ment on the juriſdiction of the eſtabliſhed judges is, in dubio, to be 
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preſumed: it is therefore a never- failing rule in all new juriſdictions, 
That the limitation under which the juriſdiction is granted, is to be 
moſt amply interpreted, ſo as to import a denial of every branch of 
juriſdiction beyond thoſe limits. Hence alſo ſuch new juriſdiction 
ought to be accounted ſubordinate; and conſequently its ſentences 
are to be ſubjected to the review of that court which the law itſelf 
hath declared to be ſupreme in all civil cauſes. The ſame general 
rule holds in criminal juriſdiction : but where a fact, not criminal of its 
own nature, is declared a crime by ſtatute, and made cogniſable, either 
by a new-erected court, or by one already known in our law, it may 
be doubted, whether the court eſtabliſhed by ſtatute for ſuch trials 
has not the ſole cogniſance of them, excluſive of the court of juſtici- 
ary, as the crime is merely ſtatutory. See Hift. /aw-tr. tit. Courts. 
Yet thus far there can be no doubt, that if in queſtions of public po- 
lice, of which the ordinary courts never had the cogniſance, judicial 
powers ſhall be conferred upon a newly-erected court, no other can 
interfere with or control them; becauſe the juriſdiction itſelf being 
wholly a creature of the law conferring it, can be exerciſed only by 
thoſe to whom the law hath made over the grant. It ariſes from the 
ſame legal preſumption againſt the extenſion of juriſdictions, that 
Britiſh ſtatutes ſimply declaring any matter finally determinable by a 
ſpecial court, are not underſtood to mean, that the judgement of ſuch 
court ſhall be ſubject to the review of no other, but merely that it 
ſhall have the power of pronouncing a definitive ſentence on the que- 
ſtion brought before it, Nez Call. i. 108. The law is underſtood to 
confer a ſupreme and ſole juriſdiction, only when the expreſſion is ſo 
explicit as to exclude all doubt, ex. gr. that the court ſhall have power 
to determine without appeal, or that the judgement ſhall not be ſubject 
to the review of any other court. 

8. In all grants of juriſdiction, whether civil or criminal, ſupreme 
or inferior, every power is underſtood to be conferred without which 
the juriſdiction cannot be explicated, J. 2. De juriſd. By this rule, a 
judge may determine incidentally queſtions which fall not under his 
original cogniſance, where, without that power, he could not pro- 
nounce a definitive judgement in the action which is properly inſiſted 
in before him. Thus, if in an action brought before the ſheriff, to 
which he is confeſſedly competent, forgery be alledged, either by way 
of defence or reply, the ſheriff is under no neceſſity of ſtaying pro- 
ceſs for want of juriſdiction, but may judge in the forgery incidenter, 
Nov. 30. 1630, La. Williamſon : yet the effect of his ſentence in that 
incidental queſtion, is merely to ſupport his judgement in the original 
cauſe carried on before him. Thus alſo, if the reduction of a ſervice 
as heir ſhall be brought before the ſeſſion upon the head of baſtardy, 
or other ground of illegitimacy, the court itſelf may try that inci- 
dental queſtion, without remitting to the commiſſaries, though it 
be properly conſiſtorial. But where the exception of baſtardy was 
offered to an inqueſt in bar of a ſervice as heir, the ſervice was by our 
more ancient practice put off, and the queſtion remitted to the com- 
miſſary, July 23. 1630, Lord Pit/ligo. Were ſuch a caſe to occur now, 
it may be doubted whether the court of ſeſſion would not, at the ſuit 
of any of the parties, advocate the brief to themſelves. By the ſame 
rule, every judge, however limited his juriſdiction may be, is veſted 
with all the powers neceſſary, either for ſupporting his juriſdiction, 
and maintaining the authority of the conrt, or for the execution of 
his decrees. Hence the court of ſeſſion, though its juriſdiction be 
merely civil, has an inherent power of puniſhing thoſe who ſhall in- 
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ſult any of the judges while the court is fitting, or who ſhall obſtruct 
the execution of its ſentences, with degradation, baniſhment, a fine, 
or corporal puniſhment, according to the demerit of the offence. 
Hence alſo, even thoſe courts which are the moſt limited, are com- 
petent to trials for the deforcement of their own officers *: And on the 
death of a defender, they can transfer any action againſt his repreſen- 
tative, if he reſide within their territory. In like manner, all judges, 
even of the very loweſt rank, have a power of enforcing the execution 
of their own decrees, by certain known methods of legal diligence. 
The diviſion of juriſdiction into cumulative and privative, is 
much attended to in our practice. Cumulative, or concurrent, is that 
which may be exerciſed by any one of two or more courts in the ſame 
cauſe. To prevent the collition that might happen in the caſe of two 
cumulative juriſdictions, by each of the courts claiming the exerciſe 
of their right in the ſame cauſe, a rule is eſtabliſhed by cuſtom, That 
the judge who firſt exerciſes juriſdiction in the cauſe, acquires a right, 


jure preventionts, to judge in it, excluſive of the other. The judge by 


whole authority the offender is either firſt apprehended or firſt cited, 
prevents, and ſo excludes the other from his right of cogniſance; be- 
cauſe theſe are the two firſt acts of juriſdiction that can be exerciſed 


by any court. 'This right of prevention plainly appears to be pecu- 


lar to criminal juriſdiction. In civil, it is the private purſuer who has 


the only right of chooſing before which of the courts he ſhall ſue. No 


citation, therefore, in a cauſe merely civil, to appear before a judge, 
which is not given at the ſuit of the purſuer, can fix the cauſe in that 
judge's court, preferably to any other that is competent : whereas 
in criminal queſtions, or breaches of the peace, it is not the party in- 
jured only, bit the procurator-fiſcal, or public proſecutor of any com- 
petent court, who may bring the delinquent to his trial. If the judge 
who has thus acquired the excluſive juriſdiction, ſhall not bring the 
delinquent to trial, the precluded judge may bring the cauſe before 
his own court ; for public policy requires, that crimes ſhould not re- 
main unpuniſhed : but no citation by the public proſecutor of one 
court, can hinder the party injured to bring his action againſt the 
delinquent, for reparation and damages, before any other competent 
court, though no negligence ſhould be alleged in the party prevening. 
An action of damages 1s grounded on a civil right, in which the pri- 
vate party alone has intereſt: he cannot therefore be deprived of it, 
by a citation given by a public officer of the law, which is intended 
for a quite different purpoſe, in publicam vindictam Nou. 9. 1072, Scot ; 
Gosf. July 1. 1673, Fork. 

10. Privative juriſdiction, otherwiſe called peculiar is that which be- 
longs only to one court, to the excluſion of all others, whether the 
cauſe of ſuch excluſion ariſes from the nature of the action to be 
brought before the court, (to which ſome writers have confined it ), 
or from its weight or importance. Thus, the juriſdiction of the court of 
ſeſſion is privative in all actions for declaring property, in provings 
of the tenor, c.; as that of the court of exchequer is in all revenue- 
cas, except in lo far as ſpecial ſtatute has given the cogniſance of 
them to juſtices of the peace, Commiſſaries are the only judges in 
the firſt inſtance, in all queſtions properly conſiſtorial; and the high 
court of admiralty, in ali maritime cauſes, whether civil or criminal. 

11. Juriſdiction is either perſonal or patrimonial. Perſonal juriſ- 
diction is that which is either revocable by the granter, or which, 
though no power of revocation be reſerved in the grant, falls by the 
death of the grantee, Patrimonial, or heritable, is that which is tru- 
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$7 part of a man's property, and deſcends as ſuch to his heirs. Ju- 
riſdictions were granted originally on account of the fitneſs of the 
grantee himſelf, and conſequently were perſonal : but on the intro- 
duction of the feudal plan, the king, when he made any grant of 
lands for military ſervice, conferred on the grantee a certain degree 
of juriſdiction within the lands granted, along with the lands them- 
ſelves, ex. gr. of ſheriffship, regality, or barony ; and as the lands 
were made over, not only to the grantee, but to his heirs, the juriſ- 
diction annexed to them became alſo heritable. Becauſe this kind of 
juriſdiction was incident to, and followed the lands or territory to 
which it was annexed, not only through the grantee's heirs, but his 
fingular ſucceſſors, it got the name of territorial. Several juriſdic- 
tions, however, after they ceaſed to be territorial, continued heritable : 
for though our ſovereigns ſoon found it neceſſary to reſume ſheriff. 
ſhips from the proprietors of the territory to which that juriſdic- 
tion was originally annexed, vid. infr. t. 4. \ 1. and to grant them to 
ethers who had no property in the lands ; yet the new grant was fre- 
quently beſtowed not barely to the grantee perſonally, but to his 
heirs. 

12. The power which attended theſe heritable juriſdictions became 
at laſt formidable to the ſtate, and enabled ſome of our firſt families 
to bid open defiance to the law. It was for this reaſon, that immedi- 
ately upon the forfeiture of the Earl of Douglas, June ro. 1455, (ſee 
Black as, fol. 34.), it was ſtatuted by 1455, c. 43. that no regality 
ſhould be granted for the future without the authority of parliament ; 
and c. 44. {aid year, that no office ſhould be given afterwards in fee 
er heritage. Our ſoveriegns nevertheleſs continued to make grants of 
heritable juriſdictions 3 moſt of which were confirmed by parliamen- 
tary ratifications ; and others were, without ſuch confirmation, 
ſtrengthened by the immemorial exerciſe of the juriſdictions, till it 
became at laſt the general opinion, that thoſe ſtatutes had loſt their 
authority, Macktenzie's Obſ. on 1455, c. 43. All heritable offices and 
juriſdictions, without diſtinguiſhing whether they were granted be- 
fore or after the ſaid two acts in 1455, were by the treaty of Union, 
art. 20. reſerved to the owners as rights of property ; but it does not 
certainly appear, whether theſe acts were then underſtood to be in 
force or not, as the offices and juriſdictions were reſerved in the ſame 
manner only as they were then enjoyed by the laws of Scotland. Seve- 
ral heritable ſheriffships and ſtewartries having accrued to the crown 
by the rebellion in 1715, the parliament, from the ſame reaſon of 
ſtate, declared by the inquiry act, 1“ George I. c. 50. that theſe forfeit- 
ed juriſdictions ſhould not be alienable by the crown, either heritably 
or during life; and now by act 209 George II. c. 43. to be afterwards 
more fully explained, all heritable juriſdictions, except thoſe of admi- 
ralty, and a finall pittance reſerved to barons, are either aboliſhed, 
or reſumed and annexed to the crown, By our preſent law, there. 
fore, almoſt all juriſdictions, both ſupreme and inferior, are again 
perſonal, more agreeably to the original nature and condition of ju- 
riſdiction. . 

I3. Juriſdiction is either proper or delegated. Proper juriſdiction 
belongs to a judge or magiſtrate himſelf in virtue of his office. De- 
legated is that which is communicated by the judge to another, who 
acts in his name, called a depute, or deputy. One named by a deputy 
who has himſelf the power of deputation, is called a /u>/titute. No 
judge has the right of appointing deputies, unleſs it be contained in 
his grant; for an office which requires perſonal qualities, cannot be 

delegated 
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delegated by the 'grantee to another without a ſpecial power. Such 
power has been always expreſſed in the perſonal grants of ſheriffship, 
ſtewartry, and admiralty ; but juſtices of the peace, and magiſtrates 
of boroughs, have no power of deputation. In heritable juriſdictions, 
though the firſt grantee ſhould have poſſeſſed every qualification pro- 
per for a judge, the heir ſucceeding to him might have been quite 
incapable of diſcharging the office in perſon; for which reaſon powers 


were given by 1424, c. 6. to thoſe who enjoyed patrimonial juriſdic- 
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tions, to appoint deputies for whom they ſhould be anſwerable. 


'The 


deputies thus authoriſed, had, by the nature of their commiſſion, the 
whole juriſdiction communicated to them which was before in their 
conſtituents ; for there is no limitation in the ſtatute relative to the 
power of the deputics, The opinion therefore, that in deputations 
by barons, the poteftas gladii was not delegated to the baron-bailie, 
appears ill founded, and was certainly contrary to practice. A paſ- 
ſage quoted from Balfour in ſupport of it, p. 548. is plainly miſun- 
derſtood ; and other delegates, ex. gr. ſheriff-deputes, have always 
judged in crimes in virtue of the power of appointing deputies, ex- 
preſſed in the ſheriff's commiſſion. The ſheriffs appointed in purſu- 
ance of the late juriſdiction- act are improperly ſtyled deputies in that 
ſtatute : for they have a proper, not a delegated juriſdiction ; they are 
named, not by the high ſheriff of the county, but by the king ; and 
they are authoriſed to appoint deputies under them, who are called in 
the at /ub/litutes, to exerciſe juriſdiction, either over the whole coun- 
ty, or in a particular diſtri, 

14. Delegated juriſdiction is not in the judgement of law, the ju- 
riſdiction of the deputy who acts; for he has no proper juriſdiction ; 
but of the judge who appoints him, and from whom alone he derives 
authority. Hence a deputy or ſubſtitute acts at the peril of the prin- 
cipal judge, 1424, c. 6.3 1469, c. 27. near the end; for the princi- 
pal judge, who is the only perſon conſidered in law, muſt be account- 
able for the actions of the deputy, as for his own. This makes a 
material difference between proper and delegated juriſdiction. In 
cauſes which are firſt brought before a proper juriſdiction, ſubordi- 
nate to another, ex. gr. before an inferior commillary, the cauſe mull, 
or at leaſt may, where any of the parties thinks himſelf aggrieved by 
the decree, be carried to the commiſſaries of Edinburgh, in reſpect of 
whom the juriſdiction of the inferior commiſſary is ſubordinate, before 
it comes to the ſupreme court : whereas in delegated juriſdiction it muſt 
be carried from the deputy, not to the principal judge, vid. ſupr. & 6. 
for no inferior judge can, without expreſs powers, review a decree pro- 
nounced by himſelf, but directly to the court of ſeſſion. By this rule, 
the decrees of admiral-deputes ought to be carried from them, in the 


cCaſe of review, not to the high court of admiralty, but to the court of 
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ſeſſion, becauſe the judges deputed by the admiral are deputies in 
the moſt proper ſenſe of the word; but the judge of the high court 
is, by ſpecial ſtatute 168 , c. 16. authoriſed to review the ſentences 
of all the admiral-deputes, | | 
15. Sometimes perſons are delegated by a ſpecial commiſſion to 
judge in a particular cauſe, after which their power ceaſeth. This 
was the caſe of meſſengers, who were appointed judges in appriſings, 


as ſheriff in that part, in virtue of the warrant contained in the let- 
ters of appriſing; and it is {till the caſe of macers of the ſeſſion, when, 


upon a remit from that court, they judge in the ſervice of heirs ; and 
of commiſſioners appointed by a judge to take the oaths of parties, or 
of witneſſes, in any action brought before him. Thoſe judges, who, 
by 
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by the nature of their office, have a fixed and determinate juriſdiction 
in all actions of the ſame general nature, are called judges-ordinary, 
whether they be ſupreme or inferior, 1487, c. 105. 3 and they are in 
that ſtatute oppoſed to the privy or ſecret council, who had no ſtated 
terms or places of fitting, and whoſe juriſdiction was confined to cer- 
tain ſpecial and uncommon actions or complaints, | | 
16. Since no jadge can pronounce ſentence on perſons or ſubjects 
without his territory, civil juriſdiction cannot be founded, unleſs the 
defender either, /s, reſide within the judge's territory, or, 2dly, be 
poſſeſſed of ſome eſtate or ſubject within it. In the firſt caſe, the 
judge's juriſdiction is faid to be founded ratione domicilii. A domicil 
is the dwelling-place which a man chooſes for a fixed abode to him- 
ſelf and his family: a pleaſure-houſe, therefore, to which he goes only 
by ſtarts, is not a domicil ; and far leſs a friend's houſe, or an inn. 
To prevent diſputes upon this point, a rule is received by cuſtom, 
That where one has reſided with his family for forty days immedi- 
ately preceding his citation, is to be deemed his domicil as to the 
queſtion of juriſdiction. Where a perſon has two different houſes, 
in different juriſdiftions, which appear equally entitled to this appel- 
lation, he is liable to both juriſdictions, Fount. July 15. 1701, Spottif- 
' wood, And if, on the other hand, one be engaged in ſuch a way of 
life as to have no fixed reſidence, ex. gr. a ſoldier, or a travelling-mer- 
chant, a perſonal citation againſt him is ſufficient to eſtabliſh a juriſ- 
diction over him in the judge of that territory where he was cited, 
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Fount. Nev 12. 1709, Lees. It imports nothing, where the purſuer 


hath bis domicil, for he muſt follow that of the defender; ſince no 
defender is obliged to appear before a court to which the law hath 
not ſubjected him, J. 2. C. De juriſd. 

17. Civil juriſdiction is founded, 24ly, ratione rei ſitæ, if the ſubject 
claimed by the purſuer lies within the territory, whether the defender 
reſides within it, or not, Nov. 28. 1635, Williamſon. And indeed, if 
the ſubject in queſtion be immoveable, the judge of the territory where 


Civil jurifdic- 
tion ratione 
rei file. 


it is ſituated is the ſole judge competent, in ſo far as he hath the cog- 


niſance of heritable rights; for things that are immoveable are in- 
capable of ſhifting places, and muſt therefore be reſtored in that place 
where they lie, and by the warrant of that judge whoſe juriſdiction 
reacheth over them. As this reaſon fails in perſonal actions founded 
barely on obligations relative to land, which may be fulfilled any 
where, a judge's juriſdiction reacheth over a perſon reſiding within 
his territory who 1s ſued for fulfilling an obligation for granting a 
conveyance or a leaſe of lands, though the lands contained in the ob- 


ligation ſhould be ſituated without the territory. No ſuit can proceed 


againſt a defender till he be lawfully ſummoned to appear in judge- 
ment; neither can a judge iſſue a warrant to cite one who reſides in 
another territory : where therefore one whoſe domicil is not within 
the territory is to be ſued before an inferior court ratione rei ſitæ, the 
purſuer muſt apply to the court of ſeſſion, whoſe juriſdiction extends 
over the whole kingdom, for letters of ſupplement, which are grant- 
ed of courſe, containing a warrant to cite the defender to appear be- 
fore the judge of the territory where the controverted ſubject lies, 
Nov. 28. 1635, Williamſon *. This method is alſo followed, where one 
reſides without the territory, who is to be cited, not as a principal 
defender, but merely for his intereſt. | 

18. Where the party to be ſued reſides in another kingdom, and 
hath an eſtate in this, the ſeſſion is the only competent court in que- 
ſtions concerning fuch eſtate ; ſince that court is the commune forum to 

| H 


* See as to the origin and nature of Letters of Supplement, Kames' Law Tracts, vol. 1. 
5. 379. | 
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all who reſide abroad. But as no court of Scotland can grant war. 
rant for a perſonal citation againſt ſuch as reſide without this king- 
dom, foreigners, if they have a land- eſtate in Scotland, are conſidered, 
in reſpect of all claims on that eſtate, to be lawfully ſummoned as 
defenders, by what is ſtyled an edictal citation, i. e. a citation publiſhed 
at the market-croſs of Edinburgh, and pier and ſhpre of Leith: for 
fince the locus rei ſitæ is the only place where queſtions of immoveable 
rights can be tried, the neceſſity of law ſupports that only manner of 
citation which is practicable. Nor can this afford any juſt ground 
of complaint to the defender : for whoever enjoys a real eſtate in a 
country, has-a forum there, or a court where all queſtions concerning 
that eſtate may be diſcuſſed and decided ; and conſequently he ought 
to employ one in his abſence to look after it, and appear for him in 
all actions which may be brought againſt him concerning it. But 
this ſort of action cannot be ſaid to be directed againſt the perſon of 
the defender, over which the judge hath no juriſdiction, but only 
againſt that part of his eſtate which lies within the territory, Nov. 15. 
1626, Galbraith ; Dec. 8. 1626, Lo. Blantyre. | 

19. When a foreigner, who is actually abroad, hath no other than 


- moveable effects within this kingdom, he is accounted fo little ſub- 


ject to the juriſdiction of its courts, that no action can be brought 
againſt him, till thoſe effects be attached by an arreſtment, called ar- 
reflum juriſdictionis fundande cauſa. Harc. 487. This arreſtment may be 
laid on at the ſuit of the creditor, either by the court of ſeſſion, or by 
the admiral-court, or by the judge-ordinary where the goods to be 
arreſted lie. Border-warrants, explained below, $ 21. which are fre- 
quently granted by the ſheriff, are truly of the ſame nature. All of 
them have the effect to fix the debtor's goods within the judge's terri- 


_ tory, and thereby to ſubject him to the juriſdiction of the courts of 


Scotland. And even when they are uſed on the ſheriff's warrant, 
they found a juriſdiction in our ſupreme court of ſeſſion to judge in 
a perſonal action againſt the foreigner, proceeding upon an edictal ci- 
tation, for conſtituting the debt due by him to the arreſter, in order 
to pronounce a decree of forthcoming againſt thoſe in whoſe hands 
arreſtment was uſed, New Coll. ii. 155. The nexus laid on the goods 
is looſed fo ſoon as the foreigner gives ſecurity judicio /i/ti, that is, to 
appear in court upon the day to which he ſhall be cited: for though 
the border-warrants granted for arreſtment generally bear, that the 
goods ſhall remain under arreſtment till the debtor ſhall alſo give ſe- 
curity judicatum ſolvi, that he ſhall make payment to the arreſter of 
whatever ſum ſhall be found due, the Lords have adjudged, that ſe- 
curity judicatum ſolvi ought not to be exacted, except in maritime 
cauſes, New Coll. i. 153. This deciſion was indeed pronounced in the 
caſe of ſetting a foreign debtor free from priſon, but ſeems by a fair 
analogy to hold equally in the looſing of arreſtments. If the debtor 
be a native of Scotland, it would ſeem that he is to be deemed a Scotſ- 
man, though he ſhould have gone abroad animo remanendi ; and that 
therefore action may be purſued directly againſt him ratione originis, 
even upon moveable ſubjects, without the aid of a previous arreſtment. 
See the laſt cited decifions, Nov. 15. 1626, and Dec. 8. 1626. The 
reaſon of which deciſions ſeems to be, that thoſe who are born within 
the kingdom, though they ſhould be afterwards ſettled abroad, with- 
out an intention of returning home, cannot ſhake themſelves looſe 
from the obligations naturally due by them, either to the laws or to 
the courts of their mother- country. Hence, in criminal matters, ſen- 
tences of outlawry or forfeiture paſs againſt natives, though they 

ſhould 
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ſhould reſide in foreign parts animo remanendi; and an inſtance occurs 
infr. t. 4. F 34. of a civil caſe, in which a forum was found to be eſta- 
bliſhed ratione originis. c 
20. Civil juriſdiction is alſo founded ratione contractus, if the defen- 
der had his domicil within the judge's territory at the time of enter- 
ing into the contract ſued upon, though he ſhould not have his domi- 
cil there when the action is brought againſt him *. But it is neceſſary, 
in order to eſtabliſh juriſdiction in this manner, that the defender be 
actually within the judge's territory, and be cited by a warrant iſſuing 
from his court, or at leaſt that he have effects lying there, /. 19. 
r. $1, 2. De judic. ; for juriſdiction cannot have the leaſt operation, 
when both the perſon and the eſtate of the defender are withdrawn 
from the judge's power. This manner of founding juriſdiction was 
however ſuſtained by our ſupreme court, in an action of declarator of 
marriage brought by a wife againſt her huſband, a native of England, 
who, after he had married the purſuer in this country, and had children 
by her, abandoned his family, and retired into England, though neither 
his perſon nor effects were ſubject to the judge's cogniſance. But in 
this ſingular caſe the defender, who was called by an edictal citation 
merely for the ſake of form, was not truly conſidered as a party ; 
both the purſuer and her child had an obvious intereſt to get their 
legal ſtate aſcertained in that country to which they belonged origi- 
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nally, and where they were conſtantly to refide ; and though ſhe had 


known the place of her huſband's reſidence, ſhe could not be compel- 
led to ſue him in a kingdom, where perhaps the folemnities eflential 
to marriage differed from thoſe which were received in Scotland, 
June 11. 1745, Dodds. 

21. A judge may, in ſpecial caſes, ſecure the perſons of ſuch as 
have neither reſidence nor eſtate within his territory. Thus, on the 
border between Scotland and England, warrants are granted of courſe 
by the judge-ordinary of either fide againſt debtors who have their 
domicil on the oppoſite fide, for arreſting, not only their goods, but 
their perſons, till they give ſecurity judicio i. This obtains alſo in 
every caſe where the creditor has ground to ſuſpect, that the debtor is 
in meditatione fuge, that he intends to withdraw ſuddenly from the king- 
dom, and fo diſappoint his creditors, St. 6, 4. f. 47. $23. ; which ſu- 
ſpicion the creditor who applies for the warrant muſt declare upon 
oath : and it makes no difference whether the debtor be a foreigner or 
a native; or whether he had contracted the debt within this kingdom, 
or in another country. But as the ſummary apprehending of ſtran- 
gers may diſcourage commerce, the creditor at whoſe ſuit the debtor 
is impriſoned, is liable in damages, if the circumſtances offered to 
be proved by him in ſupport of his ſuſpicion appear inſufficient to 
juſtify the impriſonment, 1738, Dr Tennent. Such debtors muſt be ſet 
free from priſon, if they give ſecurity judicio ſiſti, though they ſhould 
not offer alſo ſecurity judicatum ſalvi, ſupr. & 19. and znfr. b. 3. t. 3. $75. 
22. Boroughs-royal have a ſpecial privilege conferred on them by 
1672, c. 8. which probably took its riſe from Leg. Burg. c. 34. et egg. 
that where a perſon reſiding without the borough is furniſhed with 
meat or merchandiſe by an inhabitant of the borough; who has no ſe- 
curity for the debt other than his own book, the creditor may arreſt 
the perſon of the debtor, if he ſhall be found afterwards within the 
borough, till he give ſecurity to appear before the court of the borough. 
This, and the caſes mentioned under the preceding ſection, ſtrike a- 
gainſt the rules already explained, and can be juſtified only from ne- 
ceſſity. It appears by the recital of the laſt quoted act, that the for- 
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mer cuſtom had authoriſed this ſummary arreſting of debtors appre- 
hended within borough, not only for the price of neceſſary furniſh- 
ings, but for all debts, though contracted upon bond for borrowed 
money, by which perſons of the beſt credit might have been affronted ; 
but this practice, as it was not founded in neceſſity, was prohibited 
by the ſtatute, 

23- Criminal juriſdiction is founded, firft, ratione domicilii, if the de- 
fender has his reſidence or domicil within the ſheriffdom or other ter- 
ritory of the judge ; for every criminal judge muſt have an inherent 
power of puniſhing all offenders who reſide within his territory, and 
ſo are ſubje to his juriſdiction, Vagabonds, who have no fixed do- 
micil, may be tried where-ever they are ſeized. 2dly, Criminal juriſ- 
diction is founded ratione delicti, if the crime was committed within the 
judge's territory ; and this appears to be the moſt natural and rational 
courſe of criminal trials ; becauſe thoſe under whoſe eye the offence 
was committed, will be moſt effectually deterred from a wicked. courſe 


of life, by ſeeing the criminal alſo puniſhed, S?. Gul. c. 18.; and the 
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juſt reſentment of the perſon injured, and his friends, will be moſt 


amply ſatisfied, J. 28. F 15. De pen. ; J. 3. pr. De re mil.; for which rea- 


ſon, ſentence pronounced againſt atrocious offenders is frequently di- 
reed to be carried into execution on the very ſpot where the crime 
was perpetrated. By the Roman law, the Judges of the ſeveral pro- 
vinces were directed to ſend back the perſons of criminals who ſhould 
be laid hold on within their juriſdiction, to that province where they 
had offended, that they might be alſo tried and puniſhed there, J. 7. 
De cuſtod. et exh. reor. ; Nov. 134. c. 5. And in like manner, criminals 


who were apprehended in another ſhire were, by ſeveral of our old 


ſtatutes, ſent back by the magiſtrates of that ſhire to the locus delicti, 
that they might be puniſhed in the place where they had tranſgreſſed 
the law, 1426, c. 90. 3 1436, c. 148, Sc.; but by the preſent practice, 
they are more frequently tried at the circuit-court of the diſtrict in 
which they were apprehended, or brought to Edinburgh, to be tried 
by the court of juſticiary. Where a foreigner, after having commit- 
ted a crime in this kingdom, retires to his native country, our judges 
cannot, on pretence that the locus delicti is a competent forum in the 
trial of crimes, proceed againſt the criminal ; for the moment he leaves 
the kingdom, our courts loſe that power which they had over him 
while he was here; and if a citation be neceſſary to found civil. jurif- 
diction ratione contractus, ſupr. d 20. much more muſt it be eſſential in 
trials againſt criminals, who ought not to be condemned unheard, J. 1. 
pr. De reg. vel ab. ; yet if ſuch foreigner ſhall afterwards return to 
the kingdom, and be laid hold of, or cited by a proper warrant, he 
may be tried by our ſupreme criminal court. | 

24. A judge may be declined, or, in other words, his juriſdiction 
may be excepted to judicially, on the following grounds: fi, Ratione 
cauſz, on account of his incompetency to the ſpecial action brought 
before him. Thus the court of ſeſſion may be declined in criminal 
cauſes, the juſt iciary court in civil, inferior judges in declararors of 
property in heritage, Cc. 2dly, Ratione privilegii, when the party is by 
ſpecial privilege exempted from the juriſdiction of the judge. Thus 
all members of the college of juſtice may decline the juriſdiction of 
inferior courts, 1555, C. 39. in fine, Between thoſe two grounds of 
declinature, there 1s this difference : in that which proceeds from the 


| Judge's incompetency, his proceedings muſt be null, though the party 


intitled to the privilege ſhould not appear and move his exception, 
becauſe the judge had no original juriſdiction in ſuch cauſes, vid, infr. 
927.3 
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$ 27.3 whereas all privileges exempting perſons from a juriſdiction in 
itſelf competent, muſt by their nature be pleaded upon by the party 
privileged, before they can operate. Inferior judges, therefore, not 
-only may, but 'they ought to proceed in every cauſe to which they 
are competent, though a member of the College of Juſtice be the de- 
fender, if he does not infiſt in the plea ariſing from his privilege ; ſo 
that a decree in abſence is effectual againſt him. This rule, however, 
ſuffers an exception in the privilege exempting members of parliament 
from civil juriſdiction, during the fitting of parliament ; which is ſo 
ſtrongly founded, that action cannot proceed againſt them unleſs they 
wave their privilege expreſsly. 

25. Declinature is founded, 3dly, ratione ſuſpecti judicis, where either 
the judge himſelf, or his near kinſman, hath an intereſt in the ſuit. 
It is a rule founded in nature itſelf, That no man ought to judge in 
his own cauſe ; and it holds, though the judge have only a partial 
intereſt in the cauſe, ex. gr. in a queſtion relating to a copartnery, 
where he is but one of ſeveral partners. Yet where a company ts 
conſtituted, either by patent or act of parliament, by which a public 
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benefit is intended, rather than the advantage of the private adventu- 


rers, a judge cannot be declined in the cauſe of that company, barely 
becauſe he is a proprietor, Yoert. Com. tit. De judic. 45. Hence the 
proprietors of any bank-company, eſtabliſhed either by ſtatute or royal 
grant, may judge in the cauſe of that company, 

26. Neither can one judge in the cauſe of a kinſman, where the 
propinquity of blood makes a fort of identity between the parties 
related. Hence by the Roman law, no perſon could judge in the 
cauſe of his father, or ſon, or wife, or any of his family, J. 10. De ju- 
riſd. It would appear that no reſtraint was laid on our ſupreme 
judges, by the ancient pactice, from deciding on the cauſes of their 
neareſt kinſmen, ſince it required a ſtatute, 1594, c. 212. to diſable 
the Lords of Seſſion from judging in any action where their father, 
or brother, or ſon, was a party. But by our preſent law, one rule is 
eſtabliſhed for all judges, ſupreme and inferior, That no judge ſhall 
fit and vote in the cauſe of his father, brother, or ſon, whether by 
conſanguinity or affinity; nor in the cauſe of his uncle or nephew by 
conſanguinity, 1681, c. 13. By this rule, a judge may vote in the 
cauſe of one who is married to his niece ; but if the niece be the 
proper party, and the huſband only cited for his intereſt, ſuch caſe 
falls under the prohibition of the ſtatute, Fount. Fan. 31. 1712, Calder. 
It is a common opinion, that a judge who ſtands in an equal degree 
of propinquity to both parties, let it be ever ſo near, cannot be de- 
clined ; becauſe there the bias or partial affection muſt be alſo pre- 
ſumed equal. But, r, Admitting this to be a good reaſon why the 
law ought to ſtand ſo, the rule contained. in the act 1681 makes no 
ſuch exception. And, 24ly, There is the ſame reaſon for declining 
a judge who ſtands in an equal relation to both parties, as for reject- 
ing the teſtimony of a witneſs in the like ſituation ; for which ſee 
below, ö. 4. f. 2. $ 24. It would ſeem, that though the marriage which 
firſt created the affinity between the judge and the party ſhould be 
diſſolved, the judge continues diſqualified from voting in that partys 
cauſe, not only from the words of the act, but from the reaſon of 
the thing: for though the affection which works the bias in the judge, 
had its firſt riſe from the marriage, it is ſeldom or never taken off by 
the diſſolution of it. In the Houſe of Lords of Great Britain, every 
member of that ſovereign court may judge, not only in any kinſ- 


man's cauſe, but even in his own. _-_ privilege however is _—_— 
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if ever uſed. A judge may likewiſe be ſuſpected on account of his 
dependence on a ſuperior. Thus a cauſe may be carried to the court 
of ſeſſion from a deputy, becauſe the principal judge is a party to it, 
1555, c. 39. in fine. And though Lord Stair limits that act to the caſe 
of removing tenants, which is the ſpecial ſubject of it, %. 4. 1. 37. $20.3 
yet it ſeems to have required an expreſs ſtatute, to authoriſe deputies 
to judge in the cauſes of the principal, 1579, c. 84. Where a judge 
is himſelf party to a cauſe ſo fimilar to the one brought before him, 
that both fall to be decided by the ſame rules, he is ſaid in the Canon 
law fovere conſimilem cauſam, and by that law may be declined, Decre- 
tal. I. 2. l. I. c. 18. 

27. Prorogated juriſdiction is that which is, by the conſent of 
parties, conferred on a judge, who, without ſuch conſent, would be 
incompetent. The Romans, who were ſtrangers to the word proro- 
gate, gave it the name of juriſdictio in conſentientes. It is authoriſed by 
J. 1. De judic.;, where two things are required as eſſential to it; the 
conſent of parties, and juriſdiction in the judge. Firſt, The parties 
muſt conſent; for where a judge is incompetent, he can have no au- 
thority, till his juriſdiction be rendered competent by the conſent of 
him who is not ſubject to it. It is not therefore ſufficient, that no 
appearance be made in behalf of the defender; for one is under no 
neceſſity to appear before a judge who has no right to call him to 
judgement, J. 20. De juriſd. unleſs he acquieſce in his authority, either 
by an expreſs declaration in word or writing, or tacitly, by ſome act 
which implies conſent. Tacit prorogation is inferred againſt a pur- 
ſuer, by bringing his cauſe before the judge; and againſt a defender, 
by his appearing, and offering defences in the cauſe, either dilatory 
or peremptory; which the law conſiders as an acknowledgement of 
the competency of the court, according to the rule, Primus actus 
judicii eſt judicis approbatorius. The offering of a declinature is fo far 
from importing an acquieſcence in the judge's juriſdiction, that it is 
an expreſs diſowning of it. Where a declinature has been offered by 
the party, and repelled by the judge, the party is not underſtood to 
paſs from it, though he ſhould afterwards offer defences in cauſa, 
Fount. July 29. 1696, Schaw ; but this is commonly done, under pro- 
teſtation, that his proponing of defences ſhall not hurt his declina- 
ture. As the crown's intereſt cannot be affected by the undue con- 
ſent of its officers in the management of proceſſes, 1600, c. 14. the 
King's cauſes may be carried from that very court before which the 
crown-officers themſelves had brought the action, Jan. 19. 1711, Eyres. 

28. A clauſe of regiſtration, though it bear a conſent to regiſter the 
deed in the books of a particular court, does not import prorogation: 
ſo as to found that court in a juriſdiction, in queſtions that may ariſc 
afterwards upon its validity or legal effects. The conſent is confined 
to the regiſtration, which is quodammodo juriſdidtionis voluntarie ; tho! 
therefore it has the effect to ſupport the diligence which is founded 
on the regiſtration, it is not to be ſo ſtretched by implication, as to con- 
fer judicial powers on the judge in acts of contentious juriſdiction, 
Thus, though a bond for a ſum exceeding L. 40 Scots ſhould bear 
an expreſs conſent for regiſtration in the books of any commiſſariot 
the commiſſary is not thereby authoriſed to judge of the import of 
that bond in any ſubſequent queſtion, without a proper prorogation. 
29. The ſecond requiſite of prorogation is, That the judge have ſuch 
juriſdiction as may be a proper or habile ſubject of prorogation, J. 3. 
C. De juriſd. For this reaſon there is no place for prorogation where 
the juriſdiction is vacated, or its term expired, which doctors call pro- 
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rogatio de tempore in tempus : for no private conſent can create juriſdic- 
tion; and a magiſtrate or judge, after the term of his office is elapſed, 
or his commiſſion revoked, is no longer a magiſtrate or judge. Nei- 
ther can juriſdiction be prorogated de loco in locum; i. e. parties can- 
not ſubject themſelves to the juriſdiction of a judge while he is with- 
out his territory; for a judge extra territorium is no better than a 
private perſon, But prorogatio de loco in locum has been admitted in 
our practice, when underſtood in a different ſenſe: if, for inſtance, 
one who reſides in the ſhire of Haddington, ſhall appear before the 
ſheriff of Edinburgh, and exhibit defences in cauſa, without pleading 
the r fori, he thereby brings himſelf within the territory of 
that ſheriff, and ſo is underſtood to acquieſce in his juriſdiction, 
Feb. 23. 1627, Service, Yet it ſtill remains a doubt, whether proroga- 
tio de loco in locum ought to be extended to the caſe where the de- 
fender's domicil is not within the judge's territory, more than it can 
be to the caſe where the judge fits in judgement in a place without it. 

30. Juriſdiction is ſaid to be prorogated de cauſa in cauſam, when 
parties conſent, that a Judge, who hath juriſdiction in cauſes of a 
particular kind, or to a particular extent, ſhall have the cogniſance 
of a cauſe of a different kind, or to an higher extent. By the Roman 
law, prorogation from civil cauſes to criminal was rejected, J. 1. C. 
Ubi cauſe fiſc. ; becauſe the power of the ſword was not included in 
civil juridiction : but a judge appointed to a determinate kind of ci- 
vil cauſes might, by the conſent of parties, take cognifance of civil 
cauſes of a different kind, J. 1. C. De juriſd. omn. jud. By our law, the 
limiting of juriſdiction to a certain ſort of civil cauſes, imports a de- 
nial of it in cauſes of an higher or different nature, Pr. Falc. 13.; in 
which therefore there can be no prorogation, though both parties 
ſhould acknowledge the judge's juriſdiction in the moſt expreſs terms. 
Thus no conſent of parties can give force to the ſentence of a ſheriff 
in an action for declaring the property of heritage, or in a fale or 
ranking of a bankrupt eſtate, Thus alſo the juriſdiction of the juſtices 
of the peace ought not to be prorogated to actions upon common 
debts. The powers conferred upon them were intended ſolely for 
preſerving the public peace, and maintaining a well-regulated police 
over the kingdom: they ſeem therefore to have no radical juriſdic- 
tion in civil cauſes, which may be the proper ſubject of prorogation, 
New Coll. ii. 170. But in queſtions of the ſame nature with that to 
which the judge is confeſſedly competent, though the law may have 
confined his juriſdiction to cauſes within a ſtated ſum, parties may 
prorogate it to cauſes beyond that ſum ; as the tranſition is eaſier 
from a ſmaller ſum to a greater, than from a cauſe of one kind to 
one of a quite different kind, Fune 25. 1668, Black. 

31. Prorogation of juriſdiction is in ſpecial cafes excluded by ſta. 
tute. Thus, /, No prorogation can, by the late juriſdiction-act, 
20* Geo, II. be received in baron-courts ; ſo that baron-bailies are 
ſhut out from the cogniſance of cauſes which exceed the ſum to which 
that ſtatute has limited the baron's judicial powers. 2d4ly, The ground 
of declinature arifing from the judge's propinquity to one of the par- 
ties, is ſo ſtrongly founded, that no conſent of parties can enable or 


judging in them is expreſsly denied to him by the folluwing words 
of the act 1681, c. 1 3. that the judge ſhall nat fit, nor vote. Beſides, the 
ſtatute diſables the judge from voting, not only where the party re- 
lated to him is purſuer, but where he is defender; though it muſt 
be evident, that a purſuer who brings before a- judge a ſon or 2 
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ther of that judge as a defender, does an act which in its own nature 
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infers prorogation, and virtually paſſes from all grounds of declina- 
ture which might have been competent to him againſt the judge on 
account of his proximity of blood to the defender. | 
32. All judges muſt be juſt men, that ſo all who are ſubject to their 
juriſdiction may have equal juſtice done to them, 1449, c. 12. They 
muſt have attained to the age of twenty-one years at leaſt ; for no 
perſon to whom the law denies the unlimited management of his own 


property, ought to be intruſted with that of others. They muſt, by 
1567, c. 9. maintain the purity of religion; by which is meant the 
Reformed religion, in oppoſition to Popery : and by Conv. Ef. 1689, 


c. 13. it ĩs declared contrary to law, to employ Papiſts in places of the 


greateſt truſt, Laſtly, Judges muſt have a competent eſtate of their 
own, out of which they may be puniſhed, if they miniſter not the 
law evenly, or be negligent in their offices, 1424, c. 6. & 45.3 1457, 


c. 76. This laſt qualification has been borrowed from the Roman 


law, which provided, that if a judge /item ſuam fecerit, erred either 
through ignorance or corruption, he was liable in damages to the 


party hurt, J. 5. & 4. De obl. et act. But becauſe few perſons would 


adventure on the office of a judge, if an undeſigned error, perhaps 
in apicibus juris, were to ſubject them to damages, this penalty is, by 


the uſage of Scotland, pointed only againſt thoſe judges who from 
wilfulneſs or a bad heart delay or pervert judgement, July 19. 1706, 


Black ; New Coll. 1. 111, Yet where the ſentence is glaringly illegal, 
lata culpa equiparatur dolo ; law, from the groſſneſs of the error, pre- 
ſumes a perverſe will, Br. 79. All our ſupreme judges hold their of- 
ficies ad vitam aut culpam, which is the likelieſt way to preſerve them 
from undue influence. There 1s indeed no ſtatute limiting the crown's 


right in this reſpect; but it was declared contrary to law, by Conv. 


Eſt. 1689, c. 13. to change a grant of juriſdiction, once made during 
life, to a commiſſion during pleaſure. 
33. The oaths impoſed by law on our preſent judges are, fir//, The 


oath of allegiance, with the aſſurance, the tenor of which is inſerted 


in 1693, c. 6. 2dly, The oath of abjuration, which was firſt impoſed 
by 6“ Ann. c. 14. on all who, by the former laws, were required to 
ſwear the allegiance, and ſubſcribe the aſſurance ; and has been ſince 
continued by ſeveral Britiſh ſtatutes. 3dly, The oath of ſupremacy, 
which was by 19 Geo. I. c. 13. impoſed upon all officers, civil and mi- 
litary, in Britain. This oath contains in ſubſtance, that no foreign 
prince or prelate hath any eccleſiaſtical authority in this realm; but 
it hath never been impoſed in our practice. 4thly, The oath de fideli 
adminiſtratione, that they ſhall faithfully diſcharge the duties of their 
ſeveral offices. E 
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Sovereign, from whom all juriſdiction is derived, muſt have 

I had that right in himſelf in the higheſt degree, which he alone 
could confer upon others. Hence, in all grants of juriſdiction, he 
was underftood to reſerve a power, either of inveſting others with the 
ſame juriſdiction, or of taking cogniſance by himſelf of thoſe very 
cauſes to which he had made the grantees competent, 1469, c. 27, A 
ſtrong inſtance of the laſt is given by Craig, lib. 3. dieg. 7. & 12. in the 
caſe 
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caſe of James VI. who having, as heir to Archibald Earl of Angus, laid 
claim to the Earl's eſtate, was declared, by our ſupreme court, to 
have a right of pronouncing ſentence on the import of his own claim. 
Charles II. extended this branch of the prerogative ſo far, as to ap- 

int ſheriffs-depute, and even to erect regalities, within the bounds 
of heritable ſheriftships ; which extenſion was expreſsly juſtified by 
act 1681, c. 18, declaring that the King, notwithſtanding any offices or 
grants of juriſdiction conferred by him on his ſubjects, retains a ju- 
riſdiction cumulative with the grantees. From this James VII. aſſumed 
a power of naming magiſtrates in ſeveral royal boroughs, which by for- 
mer grants had a right to name their own magiſtrates. But theſe ſteps 
having been juſtly looked upon as incroachments on property and pa- 
trimonial juriſdiction, were upon the Revolution declared contrary to 
law, Conv. Et. 1689, c. 13.; und ſoon after the act itſelf of Charles II. 
was formally repealed, by 1690, c. 28. It ſeems now to be agreed, 
that the ſeveral courts on which the crown hath conferred a ſtated ex- 
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tent and degree of juriſdiction, have, by the immemorial exerciſe of 


it, acquired a power of judging according to that uſage, excluſive of 
the Sovereign himſelf, which cannot be altered without a ſtatute, Hi. 
lato- tracts, v. 2. p. 7. 

2. It admits of no doubt, that the parliament of Scotland, as a court 
of appeal. was in uſe to determine all cauſes in the laſt reſort, unleſs 
where the judgements of any court were by ſpecial ſtatute declared 
ſinal. But it may be doubted, whether it had any original civil ju- 
riſdiction; for the deciſions in parliament mentioned in act 1587, 
c. 39. are probably to be underſtood only of decifions upon appeal. 
Our parliaments conſiſted at firſt only of the King's barons or freehold- 
ers, St. Milc. 11. under which appellation it would ſeem that the dig- 
nified clergy were included on account of their freeholds. Theſe laſt 
are expreſsly mentioned in the introduction to the ſtatutes of William; 
and they are there, and in the title prefixed to the acts of James V. 
ranked before the temporal barons. It appears, that parliaments were, 
in the reign of Robert II. made up of three eſtates, Sr. Rob. II. c. 3. of 
which that of the boroughs was one, ibid. c. 17. F 4. From that period, 
to the Revolution in 1688, the three eſtates of parliament were, the 
clergy,” barons, and burgeſſes. 

13. The name of baron was commonly uſed in France, for ſome time 
before the Norman conqueſt, to denote perſons of the firſt dignity, 
Du Freſne, Glofſar. v. Baro. After that vocable was tranſplanted into 
Britain, its ſignification became more extended, and frequently inclu- 
ded all who held their lands immediately of the King. Barons may, 
according -to the uſage of Scotland, be diſtinguiſhed into the greater 
and the leſſer. Though all barons, however {mall their freeholds 
might be, had from the beginning a right to fit in parliament; yet 
the majores, or greater barons, were ſufficiently diſtinguiſhed from the 
minores, by their grants or patents of peerage, in virtue of which they 
were dignified with the titles of Duke, Earl, Lord, Ec. and fo raiſed 
above the rank of common barons. When by the increaſe of the 
number of the leſſer barons it became impracticable to aſſemble them 
all in one houſe, their attendance was diſpenſed with, upon chuſing 
two or more of their own number in each county to repreſent them, 
1427, c. 102. ; from which diſpenſation however the barones majores 
were expreſsly excepted. This leave of abſence was renewed, firſt by 
1457, c. 75. as to all freeholders under the yearly rent of L. 20 Scots; 
and afterwards, by 1503, c. 78. to all below 100 merks of new extent, 
l ſhould be called by ſpecial writ; and by 1587, c. 113. to 
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all without exception. But till the right of fitting continued with 
thoſe ſmaller barons, though they could no longer be fined for abſence, 
As in thoſe days few barons claimed their ſeat, to avoid the expence 
and trouble which neceſſarily attended the ſervice of parliament, it 
came at laſt to be underſtood that they had no right to fit unleſs they 
were elected by the freeholders, agreeably to the directions of 1427, 
c. 102.3 but no ſtatute appears to have been ever enacted, all 
diſabling them. 

4. Though the leſſer barons had from that period no hereditary 
ſeat in parliament, they {till continue capable of electing or being e- 
lected members of parliament, provided they be infeft in and poſſeſſed 
of lands in property or ſuperiority holding of the crown, and extend- 
ing either to 408. Scots of old extent, or to L. 400 Scots valued rent, 


1681, c. 21. Proper wadſetters are by that ſtatute accounted proprie- 


tors; and under the appellation of lands, is included every heritable 
eſtate capable of ſeiſin*, Hence fiſhings, even where they are not con- 
nected with lands, if they are valued at L. 400, entitle the proprietor 
to a vote. 93 

5. Acommittee, called the committee of articles, was elected in the be- 
ginning of every parliament, and conſiſted of a certain number of the 
three eſtates. Its conſtitution appears to be at leaſt as old as the oldeſt 
of our proper ſtatutes, Black acts, fol. 1. This committee was at firſt 
choſen by the three eſtates, ibid. fol. So. Their buſineſs was, to re- 
ceive all propoſals relative to parliamentary matters, and tranſmit 
them to parliament ; and frequent references are made in our more 
ancient ſtatutes to the ſpecial articles laid before that committee, 1503, 
c. 64. 1540, c. 82, 119, 120. &c. Immediately after the election of 
this committee, the parliament was adjourned, dabatur ceteris licentia 
recedendi, as it is expreſſed in Black acts, fol. 1. and in the mean time 
this committee prepared overtures, which were afterwards voted in 
full parliament, generally on the laſt day of their fitting. Under co- 
lour of preventing frivolous debates, it was enacted by 1594, c. 218, 
that no matter ſhould be brought before the parliament which was 
not firſt laid before this committee, and preſented by the clerk-regiſter 
in their name to the three eſtates. The manner in which they were 
choſen about a century ago is particularly ſet forth 1663, c. 1. It ha- 
ving been, after the Revolution, accounted inconſiſtent with the free- 
dom of parliament, that nothing could be there propoſed but what 
had been previouſly concerted by an inconſiderable number of its 
members, that committee was declared a grievance by Conv. E.. 168g, 
c. 18. and actually ſuppreſſed by 1690, c. 3. | 

6. When the eſtates were called by the ſovereign, for the particular 
purpoſe of impoſing a taxation, or upon any ſpecial emergency which 
required immediate deliberation or advice, it got the name of à con- 
vention of eſtates. Thoſe meetings conſiſted of any number of the e- 
ſtates that might be ſuddenly drawn together by the king, without 
the neceſlity of a formal citation againſt them upon a preciſe number 
of days ; and their powers were limited to that particular buſineſs for 
which they had been called, Mack. b. t. $ 5. But the convention holden 
in 1689, under the authority of the Prince of Orange, exerciſed higher 
powers than that author ſeems willing to allow to the parliament itſelf, 

7. By the treaty of Union in 1707, the parliaments of Scotland and 
England are united into one. The Scottiſh ſhare of repreſentation 


in 


* It was found, that a right to feu-duties payable out of church-lands did not intitle to 3 
vote, New Coll. i. 128, 129.3 and by a late deciſion, the ſame was found as to the office of 
crowner of Renfrew ; though both were heritable eſtates capable of ſeiſin. | 
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in the houſe of Peers is, by art. 22. fixed to ſixteen Peers, elective. But 
though none of the Peers of Scotland, except theſe ſixteen, have a ſeat 
in parliament, they are, by art. 23. declared to have, in all other re- 
ſpects, the privileges of Britiſh Peers. In the houſe of Commons, Scot- 
land is repreſented by forty-five members ; of which thirty are elected 
by the freeholders of counties, and fifteen by the royal boroughs, ſaid 
art. 22. The method of electing the Scottiſh Peers is ſet forth in act 
1707, c. 8.: and the moſt material Britiſh ſtatutes for regulating the 
election of our Commoners, and declaring the qualifications of the e- 
lectors and elected, are, 6® Ann. c. G.; 129 Ann. ft, 1. c. 6.; 29 Geo. II. 
c. 24+ 3 7 Geo, II. c. 16.; 16 Gee. II. c. 11. 

8. The parliament of Britain have no ſuch reſtraint on their deli- 
berations as was impoſed on that of Scotland by the committee of ar- 
ticles. Officers of ſtate, as ſuch, have no right to a ſeat in the Britiſh 
parliament. The two houſes of Peers and Commons fit ſeparately ; 
and each of them muſt concur in all bills brought into parliament be- 
fore they can paſs into a law. The houſe of Lords is, in its judicative 
capacity, the ſovereign court, which determines finally in all appeals 
from the ſupreme courts of both parts of the united kingdom ; and it 
never judges in civil queſtions but upon appeal. In criminal matters, 
it hath an original juriſdiction, which is exerciſed either over Peers or 
Commoners, upon impeachment by, the houſe of Commons, for trea- 
ſon or for high crimes and miſdemeanors. In the trial of Peers by 
indictment, the houſe of Peers ſit, not as a court of parliament, but as 
a court conſtituted by ſpecial commiſſion from the king, who names 
the perſon who is to preſide in it as High Steward. Every member 
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of a Britiſh parliament, whether Peer or Commoner, enjoys certain 


privileges to which he is entitled by the uſage of parliament. One is, 
That none of them can be ſued upon any action, nor any diligence 
uſed either againſt their perſon or eſtate, during the ſitting of parliament, 
nor for forty days after its riſing, or before the day to which it is ad- 
journed or prorogued ; and this privilege is not confined to the members 
themſelves, but reaches alſo to their menial and certain other of their 
ſervants, But it hath ſuffered a reſtriction by 119 Geo. II. c. 24. which 
declares, that all ſuits may be commenced and proſecuted againſt any 


perſon entitled to the privilege of parliament, immediately after the 


diſſolution or prorogation of a parliament, till a new one ſhall meet, 
or the ſame be re- aſſembled; and immediately after the adjournment 
of both houſes for above fourteen days, till both houſes ſhall re- aſ- 
ſemble. It has been always admitted, that it affords no protection a- 
gainſt proſecutions upon treaſon, felony, or breach of the peace; and 
it was lately reſolved by both houſes in the noted caſe of Mr Wilkes, 
Nov. 1763, that no privilege of parliament extends to the writing and 
publiſhing of ſeditious libels ; than which no breach of the peace can 
be productive of greater miſchiefs to a ſtate *, | 
| | 9. Though 
* By ſtat. 4 Geo. III. c. 33. F 1. it was enacted, That any creditor, to a certain value, of 
a merchant, or other perſon, falling under the deſcription of the laws relating to bankrupts, 
having privilege of parliament, may, if the debt be not ſecured, paid, or compounded, with- 
in two months after a ſummons or bill is iſſued againſt him, have the debtor adjuged a 
bankrupt, and ſue out a commiſſion againſt him as againſt other bankrupts. And by { 3. 
That if any merchant, or other perſon, falling under the ſtatutes relating to bankrupts, ſhould, 
after the laſt day of that ſeſſion of parliament, commit an act of bankruptcy, a commiſſion 
might be ſued out againſt him, and proceeded in notwithſtanding his privilege, 
By ſtat. 10% Geo. III. c. 50. FI. and 2. it was enacted, That after the 24th day of June 
1770, it ſhould be lawful to Tre any action or (uit againſt any Peer or member of the houſe 


of Commons, or other perſon entitled to privilege ; and that the ſuit or action ſhould not be 
ſtayed under pretence of privilege ; provided that nothing in the act ſhould extend to ſubject 


the perſon of any member of the houſe of Commons to be arreſted or impriſoned upon any 


ſuch uit or proceedings. 
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9. Though our Kings, who ſeldom exerciſed their power of judging 
cauſes by themſelves, did very early commit the regular adminſtra- 
tion of juſtice to ſtated judges, viz. to the juſticiar or juſtice-general, 
who had an univerſal ſupreme juriſdiction over the whole kingdom, 
and to inferior judges, whoſe judicial powers were limited, in reſpect 
both of territory, and of the ſpecial kinds of cauſes to which they were 
competent; yet they continued to exerciſe juriſdiction in a great va- 
riety of cauſes, by the advice and with the concurrence of their coun- 
cil, « And even after it had been enacted, that all complaints ſhould 
be decided by the judges-ordinary, 1424, c. 45. it appears by act 65. 
of the next year, 1425, that the King and his council judged in ſuch 
cauſes as the purſuers choſe to bring before them in preference to the 
judge-ordinary, Sr. b. 4. t.1. $7. The judicial powers veſted in the 
council were, by the. ſaid act 1425, c. 65. transferred to the court of 
ſeſſion; and ſoon after, from the ſeſſion to the judges-ordinary, in the 
manner to be explained next ſection ; during which laſt period, the 
ordinary juriſdiction of the King and council was confined to cauſes 
which called upon the ſpecial attention of the public, namely, actions 
pertaining to the King, and to ſtrangers ; complaints made by church- 
men, orphans, and pupils ; and thoſe that were directed againſt officers 
of the law, 1487, c. 105. ; beſide which, they ſeemed to be veſted with 


the extraordinary powers, not barely of puniſhing judges-ordinary for 


their negligence, 1469, c. 27. but of reviewing their ſentences in caſe 


of iniquity, 1475, c. 63. This council conſiſted of a number of per- 


ſons named by the King, to aſſiſt him with their advice, chiefly in 
matters of government; and was afterwards called the ſecret, 1489, 
c. 12. or privy council, 1609, c. 14. in contradiſtinction to the parlia- 
ment, which got the name of the general council, 1427, c. 102. or the 
King's great council, 1537, c. 40. The privy council came at laſt, beſide 
their powers in matters of ſtate and public police, to have a fixed ſu- 
preme juriſdiction in all queſtions of wrong, for which no redreſs 
could be had in the common courts of law, and in all cauſes where the 
public peace was concerned. Thus, they enquired into and puniſhed 
violent incroachments upon poſſeſſion, all acts importing oppreſſion, 
concuſſion, or contempt of the laws, or of public authority; they de- 
creed alimony to pupils, and to wives barbarouſly uſed by their huſ- 
bands ; and judged in many other queſtions of that fort, where ſum- 
mary proceeding was neceſſary. Theſe powers continued in the Scot- 
tiſh privy council, till an act paſſed ſoon after the Union, 6 Ann. c. 6. 
whereby that court was aboliſhed, and ſunk into the privy council of 


Britain, which for the future was declared to have no other powers 


Origin of the 
court of ſeſſi- 
on; 


than the Engliſh privy council had at the time of the Union. What 
the powers of a Britiſh privy council are, it does not much import a 
Scottiſh lawyer to know : 1t 1s certain, that they have no judicial 
powers that can affect Scotſinen; for though they may commit them 
to cuſtody for crimes againſt the ſtate, and examine them, they have 

no right of trial. | 
10. A new court was erected by ſaid act 1425, c. 65. confiſting of 
the chancellor, and other perſons of the three eſtates of parliament to 
be named by the King, who were to ſit thrice in the year where he 
ſhould command them, and judge in all cauſes that were formerly 
decided by the King and council. This court was called the /e/jjon, 
becauſe, in place of being, like the council, itinerant, and without 
any fixed terms of fitting, it was ordained to have a determinate num- 
ber of ſeſſions annually, at ſuch ſtated places as the King ſhoud ap- 
point. Certain doubts which had ariſen upon the juriſdiction of this 
new- 
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new. erected court in relation to ſpuilzies, were removed by 1457, 
c. 61, and a ſuperadded juriſdiction ſeems to have been conferred on 
them in ſpoliations committed againſt tackſmen, and other poſſeſſors 
of land, and in all obligations, contracts, debts, and other civil ac- 
tions which concern neither fee nor heritage: which laſt words ſuf. 
ficiently prove, that declarators of property of heritage, or, as they 
were then called, brieves of right, did not fall within the cogniſance 
of that court. The ſeſſion appears, by this laſt act, to have had only 
a cumulative juriſdiction with the judge-ordinary : but if the purſuer 
ſhould have once made his election of the ſeſſion, neither party had 
the remedy of appealing from their ſentence to parliament, 1457, 
c. 62.3 which has probably proceeded from this, that the court of 
ſeſſion, being truly a committee of parliament, were accounted to 
have parliamentary powers. 

11. This conſtitution of a court was ſoon found to be inconvenient, 
The judges who were named out of the eſtates, ſerved by rotation, and 
were changed from time to time for others, after having fat forty 
days, 1457, c. 63. Their turn of officiating was fo ſhort, that they 
could not in that time acquire any tolerable knowledge of the prac- 
tice of the court; and they were particularly negligent in the cauſes 
of the poor, For theſe reaſons, the juriſdiction of this fluctuating 
committee of parliament was aboliſhed by ſeveral acts, 1469, c. 27.; 
1475, c. 63. not indeed in expreſs words, but by neceſſary conſequence ; 
for it was enacted by theſe ſtatutes, That all cauſes ſhould come firſt 
to the judges- ordinary, i. e. to the juſtices, ſheriffs, ſtewarts, bailies, 
and barons, provoſt and bailies of boroughs; and that if they ne- 
glected to do juſtice, or adminiſtered it partially, the party aggrieved 
ſhould apply to the king and his council, without once mentioning 
the ſeſſion, or ſuppoſing them inveſted with any juriſdiction, either 
in the firſt or ſecond inftance. That the juriſdiction veſted in the 
court of ſeſſion was in this manner taken away from them, is affirmed 
by Stair, 5. 4. f. 1. F 11. and ſtill in ſtronger terms, 5. 4. f. I. §15.; 
notwithſtanding which, it muſt be acknowledged, that the act 1503, 
c. 58, which altered the former eſtabliſhment, carries an infinuation, 
that the court of ſeſſion had not then fallen into total diſuſe ; for 
theſe words, becauſe there has been great confuſion of ſummonſes at ilk ſeſſion, 
cannot poſſibly be applied to any other court then known 1n Scotland, 
However that may be, it is certain, that by the ſaid act 1503, c. 58. 
all the powers that had been formerly in the ſeſſion were tranſ- 
ferred to a council to be named by the King, called the daily 
council ; who were to hold their courts continually at Edinburgh, or 
where the King ſhould appoint, and to decide in civil caufes and com- 
plaints daily as they ſhould occur. But neither was this court of 
long continuance : the civil juriſdiction veſted in it was extremely 
limited, and it was perhaps conſidered as too heavy a burden for the 
juſticiar of Scotland to be charged with the ſupreme juriſdiction, 
not only in criminal, but in all civil matters concerning heritable 
rights ; wherefore it was judged proper to erect a new court, which 
might have an univerſal and ſupreme juriſdiction in all civil queſtions 
whatever. 

12. James V. therefore gave to this court of the daily council a new 


form, after the model, as Sir George Mackenzie informs us, of the 


parliament of Paris, 1537, c. 36. He dignified it with the appellation 
of the College of Fuftice, and the judges with that of Senators, 1540, 
c. 93. who are numbered among the judges- ordinary, 1584, c. 3. Cc. 
and paſs ſometimes in our ſtatutes by the name of Lords of Council ; 
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and ſometimes by that of Lords of Seſſion. In all their extracted acts 
and decrees, they are ſtyled Lords of Council and Seſſion, It may be 
worth remarking in this place, that though the parliament which in- 
ſtituted this court, is in all the later editions of our ſtatutes ſaid to 
have been aſſembled anno 1 5 37, it was truly holden in 1532. For proof 
of this, the firſt or black editition of our ſtatutes may be appealed to, 
which places that parliament in the year 1532 ; and ſurely that firſt 
edition printed by the ſpecial commiſſion of Queen Mary, and copied 
immediately from the records, is to be accounted of more certain au- 
thority than the later ones. 2d4ly, It appears from 1537, c. 68. as it 
ſtands in our later editions, that the King's ratification of the privi- 
leges of the new-modelled court was ſubſcribed in the 19th year of 
his reign, Now James V. began his reign anno 15 13, from which if nine- 
teen years be reckoned downwards, the year muſt be 1532, not 1537. 
3dly, It is manifeſt from the King's revocation made at Rouen, and 
fully recited 1540, c. 70. that he had attained his perfect age of twen- 
ty-five on April 3. 1537, a month or two before the date aſcribed in 
our ſtatute-book to the inſtitution of the College of Juſtice ; never- 
theleſs it is expreſsly affirmed, 1540, c. 93. that he was ſtill under the 
age of twenty-five when that court was eſtabliſhed, or at leaſt reform- 
ed. Laſtly, Mention is made in 1535, c. 32. of the Lords of Seſſion, 
which is a denomination not applicable to any Scottiſh court, from 
the erecting of the daily council, till it was new modelled by James V. 
This contrariety cannot be otherwiſe reconciled, than by placing un- 
der the year 1532, the ſtatutes which appear in the common editions 
of our acts of parliament as paſſed any 1537. The tranſcribers of 
our ſtatutes have undoubtedly been led into this miſtake from the near 


reſemblance between the figures 2 and 7, in the ancient way of wri- 
ting. 
13. The judges of this court, by the inſtitution, conſiſted of ſeven 
churchmen and ſeven laymen, with a preſident, 1537, c. 36. The 
Abbot of Cambuſkenneth was named the firſt preſident, c. 42. and in 


ly churchme ; . ha 1 
d t his abſence, another churchman vice-preſident, ibid. But there is no 
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ſtatute of that year which excludes laymen from the office of preſi- 
dent; though it be affirmed, 1579, c. 93. that it behoved the preſi- 
dent, by the firſt inſtitution of the court, to be a clergyman, which 
is for the future diſpenſed with by that ſtatute. Frequent inſtances 
occur in the books of ſederunt, of parſons, rectors, and other church- 
men, who were admitted judges after the Reformation ; but pa- 
rochial miniſters were, by 1584, c. 133. declared incapable of exercifing 
any office in the College of Juſtice, under the pain of deprivation, 
that they might not be diverted from their proper functions. By a 
poſterior act during the Uſurpation, 1640, c. 26. which extended this 
incapacity againſt all churchmen indiſcriminately, the diſtinQion be- 
tween temporal and fpiritual judges was ſuppreſſed, and the whole 
number ordained to conſiſt of laymen : and though this ſtatute was 
voided by the act reſciſlory of Charles II. 1661, c. 15. no clergyman 
has been ſince that period admitted to the bench. | 

14. The firſt judges of this court appear to have been choſen by 
the parliament ; but as far back as the books of ſederunt now extant 
carry us, viz. January 1554, they have been named by the crown. 
James VI. transferred to the judges the right of electing their own 
preſident, by 1579, c. 93.3 and in a ſederunt of the court of ſeſſion 
recorded June 26. 1593, where the King himſelf was preſent, he con- 
deſcended to name three preſentees to the Lords, upon every vacancy 


in the bench, out of which they were to chuſe one; and in this form, 
| Preſton 
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Preſton of Fenton was admitted a judge, March 8. 1596, and Macgill 
of Cranſton, May 23. 1597. The exerciſe of both rights, however, 
was ſoon after reſumed by his Majeſty, and continued in the crown 
till the Uſurpation, when a committee of parliament, named in 1641 
to negotiate with Charles I. inſiſted that the officers of ſtate, and the 
judges of the court of ſeſſion, ſhould be named by the parliament. 
This article having been referred by the King to the parliament itſelf, 
it was enacted, c. 15. of that year, That the King ſhould name them 
by the advice of the three eſtates, Upon the reſtoration of Charles 
II. the right of nomination was again declared to be ſolely in the 
crown, by 1661, c. 2.; with whom it has ever ſince remained, with- 
out challenge. 

15. Though other judges may be named at the age of twenty- 
one, the judges of the ſeſſion muſt be at leaſt twenty-five, on ac- 
count of the firmneſs of judgement and reſolution which that im- 
portant office requires, 1592, c. 132. By the treaty of Union, art. 19. 
no perſon is to be named a judge of the court of ſeſſion, who hath 
not ſerved as an advocate or principal clerk of ſeſſion for five years, 
or as a writer to the ſignet for ten; and in the caſe of a writer to the 


ſignet, he muſt undergo the ordinary trials on the Roman law, and 


be found qualified, two years before he can be named. Upon a va- 
cancy in the bench, the King names a preſentee to ſupply it, in a let- 
ter directed to the judges, requiring them to try and admit him, 
The judges, at the defire of Charles II. fixed the method of trial by 
act of ſederunt, July 31. 1674 ; and the form therein preſcribed hath 
been ever ſince obſerved. The judges in 1723, actually exerciſed 
the power of rejecting the preſentee, which is implied in trial, and 
which was expreſsly given them by 1579, c. 93. But by an act paſ- 
ſed 109 Geo, I. c. 19. that power is taken from the court; and the only 
remedy left them is to remonſtrate to the crown, if a perſon they 
think improper be preſented ; who however muſt be received if the 
King inſiſt upon it. | 
16. Beſide the fifteen ordinary Lords, the Sovereign was at liberty, 
by the firſt inſtitution, to name three or four Lords of his great coun- 
cil or parliament, who might, as extraordinary members, fit and 
vote with the other judges, 1537, c. 40. This number was ſoon ex- 
ceeded. Six, ſeven, and ſometimes eight extraordinary Lords, appear 
upon the rolls in the fame ſederunt about the begining of the laſt 
century. But upon a complaint of that exceſs, James VI. in a letter 
recorded in the books of ſederunt, March 28. 1617, promiſed to re- 
ſtrict himſelf to the ſtatutory number. By the aforecited act, 10 
Geo. I. it was provided, that no vacancy which might afterwards hap- 
pen by the death of any extraordinary Lord, ſhould be filled by the 
crown, This clauſe of the ſtatute was enacted from a ſuggeſtion, 
that the extraordinary Lords, who were not tied down to cloſe at- 
tendance, might, by attending on particular occaſions, ſtop the free 
courſe of juſtice. In other reſpects that branch of the inſtitution 
was of uſe, It had a great tendency to qualify thoſe Lords for the 
public ſervice, and particularly for judging in appeals brought from 
the court of ſeſſion to the Houſe of Lords. The quorum, or number 
of judges whom it behoved to be preſent before they could proceed 
as a court, was at firſt ten, or rather eleven, ten with the preſident, 
1537, c. 57.; but it appears by 1587, c. 44. that the practice prior to 
that act had reſtricted the quorum to nine ordinary Lords. 
17. The appellation of the College of Fuftice, is not confined to the 
Judges, but includes advocates, clerks of ſeſſion, writers to the ſignet, 
| and 
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and other members of court, as they are enumerated in an act of ſe- 
derunt, Feb. 23. 1687 : where therefore the College of Juſtice is en- 
titled to any privilege, it extends to all the members of the College. 
Beſide the privilege explained under the former title, 5 24. they are, 
by 1537, c. 68. exempted in general terms from all taxes aud contri- 
butions : and it was, no doubt, in conſequence of this exemption, 
that the lands belonging to the members of that college were declared 
free from the burden of the taxation impoſed by the convention of 
eſtates 1665. But though by a till later act, this general immunity 


from taxes was confirmed in the ſtrongeſt terms to the ordinary Lords 


This court 
has an univer- 
ſal juriſdic 
tion in civil 
cauſes. 


of Seſſion, 1670, c. 8.; yet neither they, nor the other members of the 
College of juflice, have ever claimed an exemption from the land- tax 

ſince the Revolution, and it is believed not even ſince the Reſtoration, 
It appears by 1592, c. 153. that they were, by a cuſtom anterior to 
that ſtature, free from watching, warding, and other ſervices within 
borough. By the act of ſederunt 1687, laſt cited, which proceed- 
ed on an action for aſcertaining the privileges of the College of Juſtice 
againſt the city of Edinburgh, they are diſcharged from the payment 
of miniſters ſtipends, and of all cuſtoms, cauſeway-mails, ſhore-dues, 
and other impoſitions laid on goods carried to or from the city. When 
a ſubſidy is impoſed to which the members of the College are to be 
ſubjected in common with the other inhabitants of the city, the fa- 
culty of advocates, and the fociety of writers to the ſignet, are, in 
conſequence of that act of ſederunt, in uſe to name ſome of their 
number, to meet with the ſtent-maſters appointed by the magiſtrates, 
to take care that the members of the College be not burdened be- 
yond their juſt proportions. 

18. Though all writs relating to actions brought before the 
ſeſlioa, not only of proceſs but of execution, iſſue in the name of 
the Sovereign, and not of the court, it is nevertheleſs certain, that 
that court hath a proper juriſdiction, and right of execution, in itſelf; 
for the ſignet- office, from whence all theſe writs iſſue, is under the 
ſole direction of the court of ſeſſion. The juriſdiction of the Lords of 
ſeſſion in civil matters is, fl, univerſal as to extent, and 24ly, ſu- 
preme in degree. As to the %, it is expreſsly declared to extend to 
all civil cauſes, 1537, c. 36. And though private right or property is, 
without doubt, the chief and moſt proper ſubject of their juriſdiction, 
they are alſo competent to ſeveral queſtions which carry no pecuniary 
or patrimonial intereſt, ex. gr. to elections of magiſtrates of boroughs, 
of commiſſioners of ſupply, &c. Though the Houſe of Commons 
alone can judge in the merit of elections and returns of members of 
parliament, with reſpect to thoſe who claim a ſeat in that houſe, yet 
the court of ſeſſion, not as the ſupreme civil court, but in virtue of 
ſpecial ſtatutes, have the only cogniſance of all complaints againſt 
ſheriffs, or clerks to elections, for making falſe or undue returns, 
and of condemning them in the legal penalties ; which powers, with- 
out ſuch delegation, would not have been competent to them, 7 
Geo. II. c. 16.3 16? Geo. II. c. 11. Though all charters, and gifts grant- 
ed by the crown, muſt paſs under the authority of the Barons of Ex- 
chequer, as the King's commiſſioners ; yet the court of ſeſſion is the 
only competent court in queſtions concerning their legal effects and 
preference, and in ail cauſes relating to infeftments of the King's 
property, 1640, c. 22.3 1661, c. 59. even though they ſhould be con- 
firmed in parliament, 1567, c. 18. No 1. By a letter from the King 
directed to that court, and recited in Lord Stair's deciſions, June 14- 
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1665, they were declared the ſole judges in declarators of the caſu- 

alties of ſuperiority, at the ſuit of the King's donataries, till it ſhould 

be conſidered by the King whether the juriſdiction in theſe queſtions 

belonged to them or the Lords of Exchequer ; and it does not appear 

that any inquiry was afterwards! made by the King. Theſe branches 

| of juriſdiction are reſerved to them in the Britiſh ſtatute 6? Ann. c. 26. 
erecting the court of exchequer in Scotland. 

19. Actions of uncommon importance or intricacy, are peculiar to 
the court of ſeſſion, and conſequently excluded from the cogniſance 
of inferior judges, ex. gr. declarators of property in heritage, and 
other competitions of heritable rights, reſtitutions of minors, pro- 
vings of the tenor, ceſſiones bonorum, reductions of decrees and of deeds, 
and all other reſciſſory actions, judicial ſales of the eſtates of minors 
and of bankrupts, &c. In a ſecond claſs of cauſes, the juriſdiction 
of the court of ſeſſion cannot be exerciſed but by way of review, af. 
ter the action is brought from the inferior court; as in cauſes pro- 
ceeding on brieves, becauſe brieves muſt be directed to inferior jud- 

in maritime or conſiſtorial cauſes, which muſt be carried on in 
the firſt inſtance before the admiral or commiſſary; and in actions 
for ſums not exceeding 200 merks Scots, which, by 1672, c. 16, 
$ 16. concerning the von, muſt be firſt brought before an inferior 
court. But this laſt act contains two exceptions ; ir, Of cauſes pur- 
ſued by members of the College of Juſtice ; 24/y, Of actions of debt 
due to merchants, vintners, and others in borough, for goods ſold 
by them to ſuch as dwell not within the county where the goods are 
furniſhed ; becauſe if debts of that kind were to be ſued for ſeparate- 
ly, the expence would frequently exhauſt the value of the ſubject in 
diſpute. In all civil matters which fall under neither of the two 
above-mentioned claſſes, the judicial powers of the court of ſeſſion 
are concurrent, even in the firſt inſtance, with that of the judge-or- 
dinary, 

6g The juriſdiction of the court of ſeſſion 1s alſo ſupreme as to de- 
gree. For, ir, That court can ſet aſide or ſuſpend the ſentences of 
all inferior courts in civil cauſes, unleſs where that power is denied to 
them by ſpecial ſtatute, 2dly, They can review their own ſentences, 
under the limitation contained in 1672, c. 16. and the others explain- 
ed below, 5. 4. f. 3. { 3. ; not only interlocutory ſentences upon re- 
claiming bill by the party aggrieved, but definite, (after ſentence 
pronounced, and even extracted,) by way of ſuſpenſion or reduction. 
34ly, Their ſentences are ſubject to the review of no court but the 
Houſe of Lords, that high court of appeal, which is common to both 


parts of the united kingdom. It was warmly diſputed, whether 


the decrees of the ſeſſion were, before the union of the two king- 
doms, ſubject to the review of the parliament of Scotland. On the 
one hand, inſtances occur in the books of ſederunt, ſoon after the in- 
ſtitution of the College of Juſtice, of parties proteſting for remedy 
of law; i. e. of their appealing from the ſentences of the ſeſſion 
to the King and parliament, Jan. 29. 1555, and March 7. 1561-2. 
On the other, the court of ſeſſion diſallowed this right of appealing, 
becauſe their ſentences are declared to have the like force as thoſe of 
the old court of ſeſſion, 1537, c. 39. 3 and that old court had a power 
of judging finally, without appeal to parliament, 1457, c. 62. When 
therefore an appeal was offered to parliament, in 1674, againſt a de- 
cree of the ſeſſion, the judges ordained the appellant's counſel to 
confeſs or deny, whether they had adviſed their client to that mea- 
ſure? and, upon their declining to anſwer, the court after debarring 
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thoſe advocates from the exerciſe of their offices, applied to the privy 
council ; who baniſhed, not them only, but all the other advocates 
who would not declare their abhorrence of ſuch appeals, twelve miles 


from Edinburgh : and under this ſentence many of the moſt eminent 


lawyers continued for ſeveral months, till the court, at the King's de- 


Aire, reſtored them upon their diſclaiming the right of parties to ap- 


peal. The convention of eſtates in 1689, c. 18. declared, that the ba- 


-niſhment of thoſe advocates without a trial, was a grievance ; and by 


c. 13. they aſſerted it to be the right of every ſubject to appeal to par- 
liament againſt the decrees of the ſeſſion. See this argument, which is 
now rather of curioſity than uſe, diſcuſſed at large by Stair, b. 4. f. 1. 
Fi. et ſeqg. ; and Hirlet. v. Seſſion. 

21. Though the juriſdiction veſted in the court of ſeſſion be mere- 
ly civil, yet ſeveral criminal cauſes fall under their cogniſance upon 
one or other of the following grounds: rt, From the force of ſtatute, 
From thence proceeds their juriſdiction in contraventions of lawbor- 
rows, 1581, Cc. 117. 3 in deforcement, and breach of arreſtment, ibid. 


c. 118. ; in fraudulent bankruptcy, 1696, c. 5. ; and in wrongous im- 
priſonment, 1701, c. 6. The ſtatute 1555, c. 47. though it ſeems to 


declare their juriſdiction in perjury and the ſubornation of witneſſes 
in general terms, is in practice limited to the caſe where theſe crimes 
are committed during a depending action : and even then the court 
cannot inflict the pains of law upon the offender, but muſt reſtrict 
their ſentence to a ſlighter corporal puniſhment. 24ly, From the ne- 
ceſſary connection which the crime hath with a civil queſtion depend- 
ing in court. Thus, as the court of ſeſſion has the ſole cogniſance in 
the reduction of deeds, they cannot explicate this point of juriſdiction, 
without a power of judging in the crimes of falſchood or uſury, where 


either of theſe happen to be the ground of reduction. As to the crime 


of falſchood or forgery, there is no doubt, that the court of ſeſſion's 
juriſdiction is excluſive even of the court of juſticiary, in the ſpecial 
caſe where the ſummary proceedings of the juſticiary, whoſe diets are 
premptory, are inconſiſtent with the evidence which is to be brought 
in the trial of that crime. But Mackerzie, Crim. Tr. tit. Falſebood, & 4. 
goes farther, and affirms, that the ſole cogniſance of falſehood is in 
the ſeſſion in every caſe ; for which he appeals to the books of ad- 
journal, in which he could not find one trial of that crime in the 


firſt inſtance before the criminal court Tt is however certain, that 


by the later uſage ſuch proſecutions have been brought directly to the 
criminal court, where the proof can be finiſhed in fo ſhort a time as 
is conſiſtent with the diets of that court, ex. gr. where the crime of 
forgery is to be proved in the direct manner, by the teftimonies of the 
writer of the deed and the inftrumentary witneſſes. 3dly, All actions, 
even upon crunes or delicts, when purſued ad civilem effeftum, are 
within the proper juriſdiction of the ſeſſion. Hence, as the ſta- 
tutory puniſhment to be inflicted on thoſe who aſſault their adverſa- 


ry during the dependence of a ſuit, is the loſs of the cauſe, 1594, 


c. 219. the court of ſeſſion is authoriſed to judge in that crime 

battery, in conſequence of the general expreſſion in the act, declaring 
it triable by the juſtice, or other judge competent. Hence alſo, all actions 
upon ſcandal or verbal injuries, for the recovery of a ſum, in name of 


aſſythment or damage to the private party, being truly of a civil kind, 


may by the preſent practice be brought before the court of ſeſſion ; 
vid, infr. t. 5. 30. And bn the ſame footing, though no riot or de- 
lict, let it be ever ſo flight, can be judged by the court of ſeſſion in 
the firſt inſtance ; yet after ſentence pronounced by the inferior judge, 
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' condemning the delinquent in a pecuniary fine, the matter becomes 


properly civil, and conſequently our ſupreme civil court may reduce 
or ſuſpend the ſentence of that inferior judge, Fount. March 4. 1707, 
Alves vid. ſupr. t. 2. (8. 

22. The ſeſſion is a court of equity, as well as of law; and as ſuch 
may and ought to proceed by the rules of conſcience, in abating the 
rigour of the law, and in giving aid, in the actions brought before 
them, to thoſe who can have no remedy in a court of law. This 

er, which is called the nobi/e officium of the judges, is inherent in 
the ſupreme judicatory of every ſtate, unleſs where ſeparate courts are 
eſtabliſhed for law and for equity, as in England, where the court of 
Chancery may be applied to. for correcting or ſoftening the ſtrict pro- 
ceedings of their courts of law. It ariſes from this hie officium in the 
court of ſeſſion, that whereas inferior judges never exerciſe their office 
but at the ſuit of the litigants, the judges of the court of ſeſſion may, 
in their inquiries into facts, direct things to be done, or ſteps to be 
taken, which neither are nor can be demanded as a point of right. 
Thus they frequently ordain ex Mio a party to be examined, though 
his adverſary, who declines referring the matter in iſſue to his oath, 
has no title to inſiſt for ſuch examination, 

23. The court of ſeſſion, beſide their judicative, have alſo miniſterial 
powers. They have more than once fixed the price of victuals within 
the city of Edinburgh; and when the greateſt part of the brewers 
there had, in 1725, entered into a concert to give up their trade, un- 
der pretence that they could not continue it with any profit, on ac- 
count of the impoſitions chargeable upon malt and ale, the court, at 
the ſuit of the King's advocate, committed them to priſon ; where 
they lay, till they became bound to carry on their trade as formerly. 
They are alſo in uſe to appoint perſons by ſpecial commiſſion to act 
as officers of the law in completing of feudal rights, where property 
may be in danger by the death or ſupervening incapacity of the ſtated 
officers. Thus, when the city of Edinburgh was, after Michaelmas 
1745, Without a magiſtracy, and ſo had no bailies to receive reſigna- 
tion, or give ſeiſin, in burgage-tenements, they appointed certain per- 
ſons bailies for that ſpecial purpoſe, till a new magiſtracy ſhould be 
eſtabliſhed in the due courſe of law. And on the death of any ſheriff 
depute, they appoint an interim deputy, who acts under their autho- 
rity, not only as an officer of the law, but as a judge. Theſe and the 
like extraordinary powers, were peculiar to the privy council of Scot- 
land, while that court ſubſiſted; and if they were not now transferred 
to the court of ſeſſion, there would be a defect in that part of our con- 
ſtitution, and many wrongs would be without a remedy. For which 
reaſon the author of Hiſtorical law- tracts reaſonably conjectures, that 
it will be ſoon conſidered as part of the province of the court of ſeſ- 
ſion, to redreſs all wrongs for which a peculiar remedy is not other- 
wiſe provided. | 

24. The juſticiar of Scotland, or, as he was afterwards called, the 

Juſtice-general, or ſimply the juſtice, had in ancient times a ſupreme ju- 
riſdiction, not only in criminal, but in civil matters, even in queſtions 
of heritage, Reg. Maj. l. 1. c. 5. 3, 4, 5+3 J. 2. c. 16. $37. That he 
retained his civil juriſdiction till 1487, appears by act 105. of that 
year, in which he is placed at the head of the judges-ordinary : and 
by a deciſion obſerved by Haddington, v. Sheriff, as far down as Dec. 18. 
1523, Dalziel, actions reſpecting heritage were adjudged to be cogni- 
ſable by the juſtice-general, to the excluſion of the ſheriff After the 
inſtitution of the College of Juſtice, the juſticiar never judged in civil 
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Boox 1. matters. He ſtill continued however to be the ſupreme criminal judge; 
—— and in that capacity, not only determined the puniſhment to be in- 
flicted on the criminal, but condemned him in the damage claimed 
by the party injured ; in which laſt he had a cumulative juriſdiction 
with the court of ſeſſion, The queſtion, Whether the juriſdiction of 
the court of juſticiary is ſupreme in the higheſt ſenſe, fo as to exclude 
a review, even by the Houſe of Peers, is of conſiderable importance ; 
and the ſolution of it not without difficulty. Thoſe who maintain 
the affirmative, appeal to our more ancient laws, St. Alex. II. c.2.F$6.; 
Balf. 573. c. 37. Skene, treat. of judges in crim. cauſes, t. 14. 5 7. 
They alſo allege, that the ſame doQtrine is agreeable to the claim of 
right anno 1689, which, though it authoriſes the applying to parliament 
againſt the iniquitous ſentences of the court of ſeſſion, carries not the 
leaſt inſinuation that the ſame remedy is competent againſt thoſe of 
the juſticiary ; and they add, that as by art. 19. of the treaty of Uni- 
on, the court of juſticiary is to continue as 1t was then conſtituted, 
there can be no appeal to the Britiſh parliament from the ſentences of 
our ſupreme criminal court, ſince there was none to the Scottiſh par- 
liament, If this queſtion were confined to the verdict of juries upon 
criminal trials, it could hardly admit of a doubt. Theſe verdicts are 
not the proper ſubjects of appeal, as their truth, or conformity to the 
evidence, cannot be properly judged of by thoſe who were not pre- 
ſent when the evidence was taken. But if the queſtion iacludes alſo 
the proceedings of the judges, or court, upon any point of relevancy, 
inhability of witneſſes, degree of puniſhment to be inflicted on the 
pannel, Sc. that may be liable to exception, the opinion that the ſen- 
tences of the juſticiary are reviewable by the Britiſh Houſe of Lords 
is the moſt probable : for that Houſe, as the ſovereign court of ap- 
peals, ſeems to have an inherent right of reviewing the ſentences of 
all other judges, except in ſo far as they may have been limited by an 
order of their own, which has never been done: and in fact an ap- 
peal was entered and tried in that auguſt Houſe againſt a juſticiary 
ſentence, anno 1713, (fee Hiſtor. law-trafts, tit. Courts), upon which 
the ſentence of the juſticiary was reverſed. 
Ancient con. 25. The courts of the juſticiar or juſtice-general, were either univer- 
ftirutwn of ſal, over the whole kingdom; or particular, for ſpecial diſtricts. He 
that court: yas at firſt ordained to hold yearly two juſtice-courts, or, as they were 
eke called, atres, (from iter, becauſe they were itinerant), at Edin- 
burgh or Peebles, where all the freeholders of the kingdom were bound 
to attend, A: Attach. c. 79. But this univerſal court, from being iti- 
nerant, came to be fixed at Edinburgh, 1587, c.8r.; and in trials of 
importance, aſſeſſors were frequently named by the privy council, as 
aſſiſtants to the juſtice, of whom mention is made in ſeveral ſtatutes, 
1535, c. 35. Cc. Beſides this univerſal court, ſpecial juſtice-aires or 
circuit- courts were, for the benefit of that part of the country which 
lay at a diſtance from Edinburgh, holden both on the north and ſouth 
ſides of Forth, either by the King in perſon, or by judges named by 
him, twice in the year, on the graſs and on the corn, i. e. in ſpring 
and in autumn, Sf. Rob. III. c. 30.; 1440, c. 5.; 1491, c. 29. Theſe 
courts, after they had been long diſcontinued, were again revived by 
1587, c. 8 1. which enacted, That the King ſhould, either by himſelf 
or the juſtice- general, name eight deputies, two for every quarter of 
the kingdom, who ſhould make their circuits in April and October. 
les preſent 26. This ſupreme criminal court was, by 1672, c. 16. modelled af- 
— prop ter a new form, which ſubſiſts to this day. The office of juſtice-de- 
oY putes is thereby ſuppreſſed ; and in place of theſe, and of the — 
| | rmerly 
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formerly appointed to the juſtice-general, five judges of the court of 
ſeſſion, ſpecially commiſſioned by the King, are joined to the juſtice- 


general and juſtice-clerk, who conſtitute the court of juſticiary ; the 


juſtice-general being conſtant preſident, and in his abſence the juſtice- 
clerk, Four of theſe commiſſioners make a court during the fitting of 
the ſeſſion, and three in vacation- time. This act divided the king- 
dom into three diſtricts ; and appointed circuit-courts to be holden 
each ſpring, by two of the commulioners, at Dumfries and Jedburgh; 
by two at Stirling, Glaſgow, and Ayr ; and by two at Perth, Aber- 
deen, and Inverneſs, with power to the juſtice-general to attend at and 
preſide in any of them. Theſe circuit-courts were, ſoon after the U- 
nion, by 6* Ann. c.6. directed to be kept twice in the year. By 10 Ann. 
c. 33. they were brought back to the regulation of the year 1672 ; and 
now again, by the late juriſdict ion- act, 209 Geo, II. c. 43. they are or- 
dained to be holden both in ſpring and autumn. By the laſt men- 
tioned ſtatute, the county of Argyle was added to the weſtern circuit, 
and the circuit - courts for it and the ſhire of Bute appointed to be held 
at Inverary. Ayr, which formerly belonged to the weſtern, was af- 
terwards transferred to the ſouthern circuit. By the ſame ſtatute the 
judges muſt continue at leaſt fix days at each place where the circuit 
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in his colleague's abſence ; and power 1s given to the King, to make 
a new diviſion of the circuits, and to alter the times and places of 
their meeting. It is beyond doubt, that the juſtice-clerk was origi- 
nally clerk of the criminal court, and that the epithets of juftice-clerk 
and clerk of jufliciary, were uſed promiſcuouſly in our old ſtatutes to 
denote the fame perſon ; for the taking up of dittay, and the charge 
of the porteous-roll, which in ſome ſtatutes are made part of the office 
of the juſtice-clerk, 1436, c. 139. 1449, c. 27. are in others aſcribed 
to the clerk of juſticiary, 1493, c. 43. 45+ 3 and in the laſt quoted act, 
the ſame perſon who is in the rubric deſigned 7u/tice-clert, gets the 
name of clerk of juſticiary in the body of it. This officer ſoon grew 
up to conſiderable power and dignity. He is mentioned as an officer 
of the crown, jointly with the Treaſurer, Juſtice, Advocate, and Re- 
giſter, in 1587, c. 31. ver. Therefore 5 and was about that time veſted 
with certain judicial powers, 1587, c. 87. The King's juſtices for 
the ſeveral diſtricts of the kingdom were in the ſame year directed to 
be named by the crown, with the advice of the Chancellor, Treaſurer, 
and Juſtice-Clerk, 1587, c. 81. And at laſt, in 1663, the Juſtice-Clerk 
was declared a member, and one of the judges, of the court of juſti- 
ciary, by an act of privy council, Mack. Cr. Treat. part 2. tit. 15. { 4. 

27. The juriſdiction of the juſticiary has been always confined to 
crimes ; and it extends to all crimes. It was anciently deemed priva- 
tive in the crimes of robbery, rape, murder, and wilful fire-raiſing, 
which were called the four pleas of the crown ; and doubtleſs got that 
name, becauſe they were reſerved to the King's own court, St. Alex. II. 


c. 14. $2. But the only crime in which the juriſdiction of the juſti- 


ciary became at laſt excluſive of all inferior juriſdictions, was, in Mac- 
kenzie's opinion, that of high treaſon, Cr. Treat. part 2. tit. 11.5.3 
of which more hereafter, C. 4. lit. 4. The powers of this court, when 
fitting at Edinburgh, where all the commiſſioners are conſtituent 
members, reach over the whole kingdom : tor they are competent to 
the trial of every criminal brought thither from the remoteſt corner 
of Scotland, without regard either to the /ocus delicti, or to the offender's 
domicil; and they advocate criminai cauſes from all inferior judges, 
and ſuſpend their ſentences, By the older practice, the court of ſeſ- 


Vol. I. N ſion 


By ad 23 Geo. III e. 45. the judges of the court o juſticiary are empo red to fix, pre- 


viouſly to the commencement of the circuit, how long the juuges are to remain at — p _ : 
rovided 


Its juriſdiction 
extends to all 
crimes com- 
mitted with 
in Scotland. 


- 
= 
_ — * — — 
— ASS — _ — 3 — —ũ—— —— - 


——— 


— 


— wi - _ <> — = — 
ont „ —U rꝙnn non ww — 


. 

4 
. 

3 
Y 


BookTl. 


Its civil ju- 
riſdictiou by 
wa) of ap- 
peal. 


Ancient heri- 
table grants 
of criminal 


juriſdiction. 


Court of Ex- 
chequer. 


An Inſtitute of the Law of Scotland, 


ſion exerciſed this power of advocating from inferior criminal judges 


on the head of incompetency, becauſe the competency of a court is a 
point of civil juriſdiction; but ſince the reforming of the court of ju- 
ſticiary by the act 1672, the commiſſioners, who apprehended them- 
ſelves to be veſted with as high a juriſdiction in criminal matters as 
the court of ſeſſion are in civil, have been in uſe to advocate criminal 
cauſes from inferior courts to their own, upon whatever ground, with- 
out the interpoſition of the court of ſeſſion, 

28. By tne aforeſaid act, 202 Gez. II. the circuit-courts of juſticiary 
have acquired a new ſupreme juriſdiction, by way of appeal, from any 
inferior court which lies within the diſtrict of that circuit, not only 
in ſuch criminal cauſes as infer neither death nor demembration, but 
in leſſer civil cauſes, where the ſubject does not exceed L. 12 Sterling. 
Theſe appeals are to be lodged with the clerk of the inferior court 
within ten days after pronouncing the decree appealed from ; and the 
adverſe party, or his doer, is to be ſerved with a copy, fifteen days be- 
fore holding the circuit : but no appeal is to lie before a final decree 
ſhall be pronounced by the inferior court. The circuit-judges muſt 

roceed in theſe cauſes in a ſummary way, and their ſentences are de- 

clared final: but in caſes of difficulty, they are to report their pro- 
ceedings, with their reaſons of doubting, to the court of ſeſſion or ju- 
ſticiary reſpeftive, as the cauſe happens to be civil or criminal; which 
court is in that caſe to judge and decide, That part of the ſtatute 
which relates to civil actions, was only temporary; but is now made 
perpetual, by 31* Geo. II. c. uli 

29. Grants of criminal juriſdiction were anciently made by the 
crown, in favour of a few conſiderable families, over particular coun- 
ties or diſtricts which lay the moſt inacceſſible to the fixed courts of 
juſtice ; which imported as high a juriſdiction over the territories men- 
tioned in the grants, as was veſted in the court of juſticiary over the 
reſt of the kingdom. But notwithſtanding theſe ſeparate juriſdictions, 
the ſtated court of juſticiary might have judged within the territory 
of the ſpecial juriſdiction, if the perſon entitled to that ſpecial right 
had not exerciſed it by reclaiming the offender to his own court. By 
the already cited ſtatute, 20® Geo, II. all heritable juriſdictions of juſti- 
ciary are diſſolved, and grants of them by the crown prohibited in 
time to come. | 

30. The exchequer was the King's revenue-court. It conſiſted of 
the Treaſurer, the Treaſurer-depute, and as many of the Lords of Ex- 
chequer as the King was pleaſed to appoint. The miniſterial part of 
the treaſurer's office was to receive the caſualties ariſing to the King, 
either as ſovereign, or as feudal ſuperior. Another officer, who had 
the name of comptroller, levied the rents of the crown-lands, borough- 
rents, and cuſtoms, and he examined the treaſurer's accounts; but 
theſe two offices were united about a century before the Union of the 
kingdoms, The Scottiſh court of exchequer was, by the treaty of Union, 
art, 19. to continue till a new revenue-court ſhould be eſtabliſhed in 
Scotland by parliament, which was done 6 Ann. c. 26. The judges of 
the new-erected court are, by that act, declared to be the High Trea- 
ſurer of Great Britain, with a Chief Baron, and other four Barons, 
who muſt be made either of ſerjeants at law, or Engliſh barriſters, or 
Scottiſh advocates of five years ſtanding. All may plead before this 
court who can practiſe in the courts of Weſtminſter, or in the court 
of ſeſſion: and all the privileges belonging to the College of Juſtice 
are communicated to the Barons, and to the other members of court. 


31. The 


Provided always, that that time be not leſs than three days; and that no trial begun within 
tae time be ]-tt unfiniſhed, For this and other regulations reſpecting the court of juſticiary, fee 
abſtract of the act in the appendix, No. g. | 
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37. The judges of this court have, by the aforeſaid act, a peculiar 
juriſdiction as to all duties of cuſtom and excife, and other revenues 
pertaining either to the King or Prince of Scotland ; and as to all ho- 
nours and eſtates, real and perſonal, forfeitures and penalties of what 
nature ſoever, ariſing to the crown within Scotland; and as to all que- 
ſtions relating to the ſaid matters, which they are authoriſed to deter- 
mine, either in law or in equity, by the ſame forms that have been 
uſed in the Engliſh exchequer. But under the two following limita- 
tions, to preſerve the private law of Scotland from innovation: Fit, 
That no debt due to the crown ſhall affect the debtor's real eſtate, in 
any other manner than ſuch eſtate might be affected by the law of 
Scotland; by which is meant, not barely, that lands belonging to the 
crown's debtor ſhall not be affected by any perſonal obligation grant- 
ed by him to the King, which is the law of England; and that they 
ſhall not be attached by a writ of extent according to the Engliſh form; 
but that no higher preference ſhall be given with reſpect to heritage 
in favour of the crown's diligence, even ſuppoſing it to have been 
carried on according to the forms of Scotland, than any other creditor 
uſing the ſame diligence would have been entitled to, Nez Coll. i. 112 x. 
2dly, That the validity of the crown's titles to any honours, lands, or 
caſualties, ſhall be tried as formerly by the court of ſeſſion, ſupr. $ 18. 

32. All perſons employed in collecting the revenue, or accounting 
for it, are, by the ſtatute, declared to be under the juriſdiction of this 
court in all revenue-matters : and all ſherifts, and ofticers appointed 
by them, are to be obedient to, and attendant on the conrt, under 
{ſuch penalties for neglect of duty, or contempt, as ſhall be impoſed by 
them. The Barons have power, by the ſaid act, to paſs the accounts 
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ſuing from or returnable to the court of exchequer; and to receive 
reſignation of lands, and paſs ſignatures, tutories, and other gifts, as 
the Scottiſh exchequer formerly did. But this power in the exche- 
quer has been always limited. When the fignature contains no more 
than was contained in the vaſſal's former charter, the Barons may paſs 
it: but when it imports a conveyance of any new ſubject not former- 
ly granted by the crown, it muſt be firſt ſuperſcribed by the King 
himſelf; for if it paſs of courſe in exchequer, it is not effectual to the 
_ grantee, in fo far as relates to ſuch new right. Gifts of eſcheat, and 
ſome other of leſs importance, may be alſo paſſed in exchequer, with- 
out a ſpecial warrant from the crown ; but remiſſions of crimes, and 
gifts of forefeiture on high treaſon, muſt have the King's ſign-manual 
for their warrant : which was alſo the caſe of gifts of recognition, 
while the caſualties incident to a ward-holding ſubſiſted. 

33. The juriſdiction of the High Admiral of Scotland has the cha- 
raQter of ſovereign given to it as early as the act 1609, c. 15. By a 
later ſtatute, 1681, c. 16. which hath conſiderably enlarged the Ad- 
miral's powers, he may exerciſe his juriſdiction by a deputy, who is 
called the Fudge of the High Court of Admiralty ; and he may alſo name 
inferior deputies, whoſe juriſdiction is confined within particular di- 
ſtricts. and whoſe ſentences are ſubject to the review of the high court. 
The Admiral's juriſdiction, as enlarged by this act, is both civil and 
criminal. The firſt extends to all maritime cauſes ; and fo compre- 
hends queſtions of charter-parties, freights, falvages, wrecks, bottom- 
ries, policies of inſurance; and, in general, all contracts concerning 
the lading or unlading of ſhips, or any other matter to be performed 
within the verge of the Admiral's juriſdiction ; and all actions for 
the delivery of goods ſent on ſhipboard, or for recovering their va- 
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BOOK I. ue, or where the ſubject of the ſuit conſiſts of goods tranſported by 
— — ſea from one port to another. In all theſe the Admiral's juriſdiction 
was of old cumulative with that of the court of ſeſſion, Sinclair, March 
9. 1543, Lord Bothwell : but by the act 1681, all cauſes which fall un- 
der the Admirals juriſdiction, muſt be brought before him in the 
firſt inſtance ; and the court of ſeſſion itſelf, though it may review 
his decrees by ſuſpenſion or reduction, cannot carry a maritime que- 
ſtion from him by advocation. This is however to be underſtood 
only of advocations upon the head of iniquity ; for the juriſdiction 
of the court of ſeſſion, as the higheſt civil court, is privative in all 
queſtions of competency, Neither is the court of ſeſſion barred by 
this prohibition from advocating cauſes from inferior admiralties; for 
the privilege of ſupreme is given only to the high court, not to its 
deputies : but as the court of ſeſſion cannot judge in inaritime cauſes, 
except by appeal, they muſt remit the cauſe which is thus advocated 
by them from the deputy, to the judge of the high court, who 1s de- 
clared by the ſtatute fole judge in the firſt inſtance, Fount. June 22. 
1700, —— contra Bruce. All bills of ſuſpenſion of the Admural's ſen- 
tences muſt be paſſed in time of ſeſſion in the inner houſe by the 
whole Lords, or in pre/entia ; but they may be paſſed in vacation-time 
if three Lords be preſent. 7 
Nature of its 34. Though the Admiral's judicial powers reach only, by 168r, 
jaridicionn . 10. to maritime cauſes, he is commonly ſaid to have acquired by 
cauſes. long poſſeſſion a right of cogniſance in bills of exchange, and other 
mercantile queſtions, though they ſhould not be in the ſmalleſt de- 
gree maritime, Fount. July 19. 1706, Anderſon. Whether a judge who 
is by his commiſſion limited to a certain fort of cauſes, may, in con- 
tradiction to the tenor of his grant, acquire by preſcription a juriſ- 
diction in a different kind of cauſes, is at beſt doubtful; for the ſame 
reaſon, that no vaſlal whoſe property 1s ſpecially bounded by his char- 
ter, can preſcribe a right to lands without the bounds expreſſed in 
it; vid. ſupr. t. 2. 1 30. But this appears indubitable, that that kind 
of juriſdiction which derives no degree of force from the will of the 
Sovereign, who is the alone fountain of juriſdiction, ought to be con- 
fined within the narroweſt limits. On this ground the acute author 
of Hiſtorical law-tra&ts is of opinion, that the Admiral's right of 
| judging in mercantile cauſes is not accompanied with any coercive 
power over perſons who are unwilling to ſubmit to it; and that con- 
ſequently a defender in a mercantile cauſe which is brought before 
the court of admiralty, may, if he pleaſes, except to the authority of 
the judge, and carry the ſuit to the court of ſeſſion, by advocation on 
the head of incompetency, vol. 1. p. 372. And even where the parties 
in ſuch cauſe have aquieſced in the juriſdiction, he affirms, that 
either of them may carry it to the court of ſeſſion by advocation on 
the head of iniquity, as he might do from the ſheriff or any other in- 
terior judge, notwithſtanding the ſtatutory privilege granted to the 
Admiral, that no cauſe can be advocated from his court to the court 
of ſeſſion, ib. p. 328. as that privilege cannot by any juſt interpreta- 
tion be extended beyond the cauſes to which the ſtatute has declared 
the admiral- court competent. This appears to be alſo Lord Foun- 
tainhall's opinion in obſerving a contrary deciſion, Fan. 24. 1699, 
Cairns. It does not appear, that Amira -deputes have ever laid claim 
to this preſcriptive juriſdiction in cauſes merely mercantile *. The 
| | X civil 
It was found in a late caſe, that admiral- ſeputes have no juriſdiction in cauſes merely 
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civil juriſdiction of the High Admiral has this mark of ſupreme given Tr. III. 
it by the act 1681, that he may review, not only the decrees of infe. 
rior admirals, but his own, /upr. t. 2. 5 6. | 
5. As to criminal juriſdiction, the High Admiral is, by the ſaid Nature of its 
act 1681, declared, in virtue of his being the King's Lieutenant and diction —.— 
juſtice- General on the ſeas, and in all harbours and creeks, and upon ritime cauſes, 
freſh water within the flood-mark, to have the ſole juriſdiction in all 
maritime and ſeafaring cauſes within this realm. Though, there- 
fore, in conſequence of this act, he hath the excluſive cogniſance of 
the crimes of piracy, mutiny on ſhip-board, and others which may 
with propriety be called maritime cauſes ; yet in thoſe of murder, adul- 
tery, and, in general, ſuch as offend not againſt the laws of navigation, 
his juriſdiction is not excluſive, though they ſhould be committed on 
ſhip-board, becauſe the ſtatute hath not declared his judicative powers 
to reach beyond the crimes which affect the rules of navigation. In 
ſupport of this opinion, the author of Hiſtorical law. tracts, tit. Courts, 
mentions a deciſion, though without a date, or the names of parties, in 
which the court of juſticiary ſuſtained its own juriſdiction, in the 
trial of a crime which had not the proper charaQter of maritime, 
though it was committed within the ſea-mark*. The Admiral hath, 
ever ſince the aforeſaid act, claimed a juriſdiction properly ſupreme, 
in all the cauſes truly falling under his cogniſance, ſo as not to be 
ſubject to the review of the juſticiary itſelf ; both becauſe the ſtatute 
conſtitutes him Juſtice-General on the ſeas, and becauſe it declares 
that no ſuſpenſion of his decrees ſhall paſs but by the court of ſeſſion, 
without giving the like power in criminal matters to the juſticiary. 
This claim was never brought under challenge till the year 1734, 
when the juſticiary actually exerciſed the power of reviewing ſenten- 
ces pronounced in criminal trials by the court of admiralty, in a noted "2 
caſe, the King's Advocate againſt Long and Macadam. It is not a | 
clear point, whether the High Admiral of Scotlapd hath a ſupreme 
juriſdiction, excluſive of the court of ſeſſion and juſticiary, in the firſt 
inſtance, /ince the Union; for the court of admiralty is not, by art. 19. 
of that treaty, continued with all its former powers, as the other ſu- 
preme courts of Scotland are; and that article expreſsly declares, that 
all admiralty-juriſdictions ſhall be under the Lord High Admiral, or 
Commiſſioners for the Admiralty, of Great Britain. This queſtion 
was moved in a criminal trial before the juſticiary anno 1723, in which, 
upon the pannel's objecting to the juriſdiction of that court upon the 
act 168 1, the court, in a point fo delicate, put off the deciſion for 
ſome time; and the proſecutor withdrew his ſuit. The heritable ju- 
riſdictions of admiralty are not aboliſhed by the late juriſdiction- act. 
The juriſdiction of the Commiſſaries of Edinburgh, which is as truly 
ſupreme as that of the High Admiral, is explained below, fit. 5 f. 
36. There was no juriſdiction conferred in Scotland before the Courtemare 
Union, upon officers of the army, or others, for puniſhing military c;@;aion. | 
offences, except what was conſtituted during the Uſurpation for in- Mutioy act. 
Vor. I. O | flicting 


Campbell writer in Stirling, before the Admiral - ſubſtitute of Alloa, for payment of the price of 
ſome foreign wood. The Admiral ſuſtained his juriſdiction : but the cauſe having been advoca- 
ted, the Lords found he had no juriſdiction, and diſmiſſed the proceſs with coſts, July 1768. 

® In the trial of Mungo Campbell for the murder of the Earl of Eglintoun, Dec. 22. 
1769, the court of juſticiary ſuſtained its own juriſdiction, though the crime was committed 
within the fea-mark. 1 

+ Kilkerran has noted a deciſion, by which it was found, That the Admiral, being not 
only juſticiary ſuper mare, but alſo a magiſtrate of police, was not, like other judges, cbliged 
always to try crimes by a jury, but might himſelf take cognifance of the crime, and pro- 
nounce his ſentence, Procurator-Fiſcal of * Admiralty contra Mackenzie, Judy 21. 1738. 
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flicting the pains of death on runaways and deſerters: of which men- 
tion is made 1644, c. 2. In England, though, by the conſtitution of 
that kingdom, no perſon could be ſubject to any puniſhment by mar- 
tial law; yet when it was neceſſary to keep up a body of regular troops 
for the public ſecurity and defence, an act was made, 19 Gul. & Mar, 
c. 5. entitled, For puniſhing mutiny and deſertion, to laſt only for a year, 
authoriſing the King to grant commiſſions to certain officers to hold 


- courts-martial, for the trial of crimes committed by officers or ſol- 


High Confta- 
ble and infe- 
rior Conſta. 
bles. 


diers in the King's ſervice ; which act has been renewed from time 
to time, almoſt every year, with little variation, and has ſince the 
Union been extended to Scotland. Courts-martial are. either regi- 
mental or general. No particular regulations are laid down in the act 
with regard to the firſt. As to the laſt, it requires that they ſhould con- 
fiſt of at leaſt thirteen judges, all commiſſion-officers ; and that the pre- 
ſident be a field-officer. Their juriſdiction is preciſely limited to points 
of military diſcipline, as mutiny, deſertion, neglect of duty, beating 
an officer or fellow- ſoldier, c. In all other matters, both officers 
and ſoldiers are amenable to the common courts of law. No capital 
puniſhment can be inflicted by a court- martial, unleſs nine officers 
preſent ſhall concur. Where they do not exceed their proper powers, 
no appeal lies againſt their ſentences to any other court ; the only re- 
medy is in the Sovereign, to whom their ſentences are reported : but 
if they ſhall pronounce judgement in any matter that falls not within 
their cogniſance, the party injured may complain to the civil judge. 
An act of the ſame nature paſſed in the parliament of England, 
13% Car. II. c. . authoriſing the Lord High Admiral to grant commiſ- 
ſions to inferior vice-admirals, c. to call courts-martial for the trial 
of offences committed at ſea by officers, mariners, or others in the 
King's actual ſervice. This ſtatute was in many points altered by 
poſterior enactments, till at laſt all the laws, relating to courts-mar- 
tial for the ſea-ſervice, were reduced into one act, which equally af- 
fects the whole united kingdom, 22 Geo. II. c. 33. 

37. The High Conſtable of Scotland had no fixed territorial powers 
of judging, but was inveſted with a ſupreme itinerant juriſdiction, 
jointly with the Mariſchal, in all crimes committed within twelve, 
(or, according to a different reading, 20) leagues of the court, Leg. 
Milc. II. c. 6. F$ 3- Upon a commillion granted by Charles I. for in- 
quiring into the nature and extent of that juriſdiction, which became 
in the courſe of time little known, the commiſſioners reported, that 
it extended to all ſlaughters and riots committed within four miles of 
the King's perſon, or of the parliament, or of the privy council. In- 
ferior conſtables, who all depended on the High Conſtable, were keep- 
ers of the King's caſtles, and ſometimes had not only forts, but bo- 
roughs, ſubject to their juriſdiction, as Dundee, Montroſe, Forfar. 
They had the right of proclaiming in thoſe boroughs ſuch fairs as 


had been eſtabliſhed there, of levying the cuſtoms belonging to them, 


Chamberlain 
of Scotland. 


of exerciſing criminal juriſdiction while the fairs laſted, and of ap- 
plying the fines of delinquents to their own uſe, July 18. 1676, E. King- 
born. All heritable conſtabularies are by 209 Geo. II. c. 43. diſſolved, ex- 
cept the office of High Conſtable *: but all the lands, and feu and farm- 
duties, annexed to thoſe diſſolved offices, are reſerved to the poſſeſſors. 
38. The Chamberlain of Scotland, whoſe office hath been long 
ſunk, was anciently an officer of the higheſt dignity, and of ſupreme 
juriſdiction. He had the inſpection of all the royal boroughs, a power 
of inquiring into the conduct of the magiſtrates, and of applying the 
borough-revenues to proper uſes. In his chamberlain aires or cir- 
; | cuits, 

* The office of High Conſtable is hereditary in the family of Hay Earl of Errol. | 
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cuits, he received complaints between burgeſs and burgeſs, and againſt 
craftſinen for not performing their work, or for charging exorbitant 
prices for it. He judged alſo in matters relating to the public police 
within borough, which is a power now exerciſed by the dean of guild. 
The powers of this officer, and the duties incumbent on him, are 
fully explained in the Iter camerarii, and in the ſtatutes of the firſt 
four Jameſes. : 

39. All our ſupreme courts have ſeals or ſignets proper to their ſe- 
yeral juriſdictions, which are uſed for ſealing the writs or warrants 
iſſuing from them. Thus the High Admiral and the Commiſſaries 
of Edinburgh, have each their proper ſignet. But when the ſignet is 
mentioned indefinitely, that of the ſeſſion is commonly underſtood ; 
which is alſo called the King's /ignet, becauſe all the writs iſſuing from 
thence are made out in the King's name. In this office are ſealed all 
ſummonſes for citation, all letters of execution or diligence, or for 
the ſtaying or prohibiting of diligence ; and, generally, whatever paſ- 
ſes by the warrant, either of the whele Lords, or of the Lord Ordi- 
nary, which requires to be executed by the officers of court. It is 
the ſignet, when ſtamped on theſe, which gives them authority ; and 
all of them muſt, before ſealing, be ſubſcribed by the writers, or, as 
they are called in ancient ſtatutes, clerks of the ſignet, 1537, c. 59. et 
ſeqq+ except letters of diligence for exhibition of writings or other evi- 
dence, which, though they paſs by the ſignet, maſt be ſigned by a clerk 
of ſeſſion. The clerks of the ſignet alſo prepare and ſubſcribe all ſig- 
natures of charters or other royal grants which paſs in exchequer. It 
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appears, by the ſtyle of the brief of dittay preſerved by Stene, De v.. 


voce Iter, that the juſticiar of Scotland had anciently a ſeal peculiar to 
his own court. It is however certain, that criminal indictments, 


and executorial letters iſſuing from the juſticiary, after they were ſign- 


ed by the clerk of court, paſſed for a long time by the ſignet of the 
ſeſſion, But that court, ſoon after it had received its preſent form 
by the act 1672, got a new ſeal proper to itſelf, The Barons of Ex- 
chequer have alſo, by the act 6 Ann. conſtituting that court, a pro- 
per ſeal for all grants, precepts, and other proceſs iſſued from thence, 
or which ought to paſs under the ſeal of the court. An account of 
the different ſeals under which the crown-grants ought to paſs, is to 


be explained infr. ö. 2. tit. 5. & 82. et ſegg. Hitherto of ſupreme judges. 
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8 IR Thomas Craig, lib. 1. dieg. 12. F 14. is of opinion, that the 
ſheriff came in place of the ancient Comes, who appears, by many 
charters, in the reigns of Robert and David Bruces, of the earldoms 
of Moray, Fife, Strathern, fc, to have been a perſon who had a large 
tract of land granted to him heritably by the Sovereign, with juriſ- 
diction annexed to it; whereas the word Comes, or Earl, as it is now 
underſtood, is a mere title of dignity. He conjectures, that theſe Co- 
mites abuſed the powers conferred upon them to ſuch a degree, that 
the Sovereign was glad to reaſſume the juriſdiction to himſelf, and in 
their place to appoint ſheriffs for the ordinary adminſtration of ju- 
ſtice: and the Latin vicecomes and vicecomitatus, which ſignify ſheriff 
and /hire, make this opinion probable. He derives the word ſberi from 
the Saxon Grave or Comes. But Spelman, with greater probability, 
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Gl. v. Reve and Shira, fetches it from reeve, magiſtrate or ruler, and 


—— peer, to cut or divide; from whence the different diſtricts into which 


His ancient 


quriſdiction, 


His civil ju- 
riſdiction at 
preſent. 


His criminal 


zuriſdiction. 


the kingdom is divided are called hires: and according to this ety- 
mology, /heriff, or, as it is ſometimes pronounced at this day, /hireeve, 
denotes the magiſtrate or judge-ordinary conſtituted by the crown 
over a particular ſhire or county. Yet ſometimes the crown erected 
ſmall tracts of land, that made only parts of a ſhire, into a juriſdiction 
of ſheriffship, the grantees of which had a juriſdiction cumulative 
with the ſheriff of the county, in all matters, civil or criminal, with. 
in the erected territory. . 

2. The ſheriff's juriſdiction, both civil and criminal, was in an- 
cient times nearly as ample within his own diſtrict, as that of the 
ſeſſion or juſticiary was over the whole kingdom; for he received in 
his court the four pleas of the crown, when authoriſed by the juſti- 
Ciar, St. Gul. c. 2. F 5.3 and he was judge-competent, not only to all 
perſonal actions, but to declarators of property in heritage, and other 
queſtions of the greateſt importance, Reg. Maj. l. 1. c. 3.— c. 5. r. 
Even after his juriſdiction became more limited, it retained for ſome 
time this character of ſupreme, that cauſes might be carried by ap- 

al from baron-courts to the ſheriff, 1503, c. 95. And indeed, ſince 
the courts held by ſheriffs were truly the King's baron-courts, at whoſe 
head courts, therefore, all the King's immediate vaſſals were bound 
to give ſuit and preſence, St. Gul c. 2. & 3. it was but reaſonable, that 
theſe ſhould have an higher juriſdition than the baron-courts of ſub. 
ject- ſuperiors. But upon laying aſide the old form of appeals, after 
which advocations and ſuſpenſions were received by the court of ſeſ- 
ſion from all inferior courts indiſcriminately, the juriſdiction of a 
baron was no longer conſidered as ſubordinate to that of a ſheriff. 

3. After the inſtitution of the College of Juſtice, ſundry civil cauſes, 
which formerly fell under the ſheriff's cogniſance, were gradually ap- 
propriated to the court of ſeſſion, on account either of their import- 
ance or their intricacy. But he judges to this day, in all perfonal 
actions upon contract, bond or obligation, to the greateſt extent, 
whether the ſuit be brought againſt the debtor himſelf, or his repre- 
ſentatives ; in actions of rent and of forthcoming ; in poindings of the 
ground; and even in the adjudication of lands, when it proceeds on 
the renunciation of the apparent heir; in all poſſeſſory actions, as re- 
movings, ejections, ſpuilzies, c.; in all brieves iſſuing from the 
Chancery, as of inqueſt, terce, diviſion, tutory, tc. ; and, generally, 
in all civil matters which are not by ſpecial law or cuſtom appropri- 
ated to other courts. Sheriffs, and other judges-ordinary, are autho- 
riſed by 1669, c. 17. where a landholder propoſes to incloſe any part 
of his grounds, to appoint, at his ſuit, a viſitation of the marches be- 
tween him and the adjacent proprietors ; and, where they are crook- 


rd, or otherwiſe improper for a fence, to adjudge ſuch part of the 


grounds as occaſion the inconveniency, from one proprietor to the 
other, for grounds of equal value, ſo that the fence to be made, ac- 
cording to that adjudication, ſhall be reputed the common march for 
the future. This power is not limited by the intendment of the ſta- 
tute to ſmall parcels of ground, but reaches to that quantity which 
produces the inconveniency, though it ſhould amount to ſeyeral acres, 


New Coll. i. 121. Ne 2. 
4. The ſheriff's criminal juriſdiction long extended to certain capi- 


tal crimes. Thus, he was competent to the crime of witchcraft, 1563, 


c. 73. till all proſecution upon that crime was prohibited by a Briti 
act, g2 Geo. II. c. 5. He has to this day the cogniſance of theft, upon 
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an action purſued againſt the thief by the private party; in which 
crime he may alſo judge by way of indictment, though their ſhould 
be no private proſecutor, if the criminal was taken with the fang, 7. e. 
apprehended while he was carrying off the ſtolen goods, Mack. Crim. 
Tr. part 2. tit. 12. & 5. ; and he is alſo competent to murder, though it 
be one of the pleas of the crown. Mackenzie, B. 7. { 2. affirms, that 
this part of the ſheriff”s juriſdiction is confined to the caſe where the 
murderer is ſeized red hand, or in the fact: but it is evident from 
1426, c. 90. of which a poſterior act 1491, c. 28. appears to be a tran- 
ſcript, that ſherifts might try murderers, (for ſlaughter committed of 
forethought felony, which are the words of theſe ſtatutes, is truly 
murder), though they ſhould have been laid hold of ex intervalls, 
within another territory ; with - this only variation between the two 
caſes, that if the murderer was taken flagranti crimine, ſentence muſt 
have been executed againſt him within that fun, as it is in the before- 
cited acts, or within nine days, according to a poſterior act, 1695, 
c.4-3 Whereas if he was apprehended ex ixtervallo, the ſheriff might 
do juſtice upon him at any time within forty days after his being 
ſeized. The ſheriff hath alſo the cogniſance of all crimes which of- 
fend againſt the common police of the country; as, ſhooting of deer, 
155, c.9. 3 foreſtalling, 1535, c. 21.; deſtroying of planting, and 
breaking orchards or dovecotes, 1579, c. 84, c. He is veſted, not- 
withſtanding the powers conferred on juſtices of the peace by ſpecial 
ads, with a juriſdiction cumulative with theirs, in all riots and breaches 
of the peace, and particularly in blood-wits ; z. e. riots where blood 
is ſpilt, from wwyte, a Saxon vocable, which, according to Spelman, ſig- 
nifies a fine, and which is uſed in our ancient ſtatutes to denote blame 
or culpa, 1426, c. 75. verſ. Gif. the batlies. Mackenzie affirms, that the 
ſheriff cannot fine for blood in an higher ſum than L. 50 Scots, Crim. 
Tr. part 2. tit. 12. $3. But every judge who is made competent to a 


crime, has an implied power of inflicting that degree of puniſhment. 


which is adequate to the circumſtances attending the offence, where 
the puniſhment is not fixed by ſtatute. The ſheriff was long the 
judge-ordinary to whom the preſervation of the public peace was 
committed; and as ſuch was, and is ſtill, authoriſed to apprehend fu- 
gitives, rebels, and notorious offenders againſt the peace ; and, if ne- 
ceſſary, to call the poſſe comitatus to his aſſiſtance, 1426, c. 99.; 1592, 
c. 124. 1085, c. 25. 

5. Though by our moſt ancient law no freeholder was tied to at- 
tendance on the ordinary ſheriff-courts, unleſs he was lawfully cited, 
9. Attach. c. 33. F 3. ; yet all freeholders were bound to attend the 
three head-courts which were held by the ſheriff yearly, ibid. & 5. Free- 
holders, who owed ſuit and preſence, were to be perſonally preſent : 
thoſe who owed ſuit only, might appear by their ſuitors or proxies, 
if they were men qualified for paſſing upon an aſſize, 1540, c. 71. 
Theſe three head-courts were at laſt reduced to one, called the Mi- 
chaelmas head-court, where the ſheriff had generally little other buſineſs, 
till the act 1681, than to call over the roll of the freeholders, and 
pocket up the fines of the abſents. But by the act 20 Geo. II. c. 50. 
entitled, for taking away the tenure of ward-holding, proprietors of land, 
whether holding of the King or Prince, are no longer ſubjected to a 
fine for abſence from any ſheriff-court, unleſs they be ſummoned 
thither to ſerve as a juryman, or for ſome other lawful purpoſe. All 


ſhires have a head borough, where the juriſdiction is to be exerciſed, 
and where all letters of inhibition, interdiction, horning, fc. are to 
be publiſhed and regiſtered, Some of the larger ſhires are, for the 
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conveniency of the inhabitants, ſubdivided into leſſer diſtricts, each 
of which hath a proper head borough. Thus, in the ſhire of Clydeſ- 
dale, Lanerk is the head borough of the overward, both for holding 
courts, and regiſtering diligences ; Hamilton is the head borough of the 
netherward, for holding courts; and Rutherglen, for publiſhing and 
regiſtering diligences : and immemorial cuſtom hath given a ſanction 
to theſe diviſions, without the authority of ſtature. | 

6. Sheriffs have not only judicial powers, but miniſterial ; in virtue 
of which, they were employed in publiſhing eur laws, and ſending 
copies of them to prelates, barons, and boroughs, before the art of 
printing was known in Scotland. At this day, they return juries for 
the trial of cauſes before the juſticiary or exchequer which require ju- 
ries. It is their duty to execute all writs iſſuing from the court of 
exchequer ; to levy, for the King's uſe, the eſcheats of thoſe who are 
denounced rebels, and the blanch and feu-rents, caſualties of ſuperi- 
ority, and other duties payable to the crown, for which they muſt ac- 
count in exchequer, 1663, c. 15.3 and in general, to look after ev 
matter which regards the crown's intereſt within their county. It is 
another branch of their miniſterial duty, to ſtrike the ſheriff-fiars year- 
ly in February by a jury; i. c. they fix the prices of grain of the 
growth of the reſpective counties for the preceding crop; which are to 
be accounted the legal prices in a few caſes where they either cannot 
be, or, de facto, are not aſcertained by covenant, or where no poſitive 
or preciſe proof can be had of the true values, Jan. 1734, Henderſon. 
The forms of proceeding in this matter are preſcribed by Act Sed. 
Dec. 21. 1723. Since the Union, the writs for electing members of 
parliament have been directed to the ſeveral ſheriffs; which, after they 
are executed, are returned by the ſheriff to the crown-office from 
whence they iſſued, with the names of the perſons elected annexed to 
them, 6 Ann. c. 6. V5. 

7. Regalities were feudal rights of lands granted by the King in li- 
beram regalitatem ; ſo that regality- juriſdictions, while they ſubſiſted, 
were properly territorial, and attendant on the lands. The grantees, 


though commoners, were called Lords of Regality, on account of the 


high and regal juriſdiction implied in theſe grants. Regalities pro- 
ceeded upon fignatures preſented in exchequer, which paſſed by the 
great ſeal, No lands could fall under this juriſdiction, but ſuch as 
belonged either in property or ſuperiority to the grantee. And on 
this medium, royal palaces, though locally ſituated in boroughs of re- 
gality, were adjudged to be no part of the regality, but of the royalty, 
becauſe they belonged not to the lord of regality, but to the King ; 
and conſequently the curators of thoſe who reſided in theſe palaces, 
could not be legally cited at the head borough of the regality, but of 


the ſhire, Fan. 11. 1662, Lo. Carnegy. Lands ſubject to the fheriff's 


juriſdiction are ſaid to be of the royalty, becauſe ſheriff-courts are in the 
moſt proper ſenſe the King's courts, eſtabliſhed by him for the regu- 
lar and ordinary adminſtration of juſtice in every county ; in -oppo- 
ſition to lands ſubject to the ſpecial and extraordinary juriſdiction of 
regality; ſee 1540, c. 97. It was ſingular in this high juriſdiction, 
that the lord of regality might appoint deputies, called „e ward or bai- 
lies, not only during pleaſure, or for life, but heritable, who had, by 
that.deputation, all the profits incident to the juriſdiction made over 


in perpetuum to themſelves and their heirs. Mackenzie, in Crim. Tr. 
part. 2. tit. 11. 58. affirms, that lords of regality could not have judged 


in their own perſon ; and it is certain, that for above a century before 
that author's time, they always adminiſtered juſtice by a bailie : but 
that 
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that they might have judged by themſelves, is taken for granted, in a 
deciſion obſerved by Hadd. Feb. 7. 1610, E. Bothwell, adjudging, that 
where one had been conſtituted heritable bailie, the lord of regality 
could not name another bailie, but that ſtill he might judge in his own 
perſon. A lord of regality had a chancery proper to his juriſdiction, 
from whence he might iſſue brieves to his bailie for the ſervice of heirs: 
and the ſervice proceeding on ſuch brief, when recorded in the books 
of the regality, was as effectual as a retour on a brieve iſſuing from 
the King's chancery. 

8. The civil juriſdiction of a lord of regality was in all reſpects e- 

| to that of a ſheriff; but his criminal was truly royal; for he 
might have judged in the four pleas of the crown ; whereas the ſheriff 
was competent to none of them but murder. It was even as ample as 
that of the juſticiary as to every crime, except treaſon, Mach. Crim. Tr. 
part 2. tit. 11. {5.5 and in this one reſpect it prevailed over it, that 
where a criminal was amenable to a regality, the lord might have re- 
pledged or reclaimed him to his own court, not only from the ſheriff, 
but from the juſtices themſelves. He who had this right, or his pro- 
curator, appeared before the court from whom he was to repledge, 
and demanded judicially, that the perſon accuſed, becauſe he reſided 
within his ſpecial juriſdiction, might be ſent to his court to be tried 
there; and it behoved him to give ſecurity to the court repledged 
from, that he would miniſter juſtice to him within a year, which ſe- 
curity was called culrach, from the Gaelic cul, which iſignifies, back, 
and rach, cautioner. If the repledger neglected to try the defender in 
that time, he forfeited his right of holding courts for a year; the firſt 
judge might again proceed in the cauſe ; and if the defender did not 
appear, the cautioner was to anſwer for him. See ©, Attach. c. 8. and 
Shene's notes, Notwithſtanding this right of repledging, the juriſdic- 
tion of the juſticiary or ſheriff over thoſe who reſided within a rega- 
lity- juriſdiction, was not thereby aboliſhed : the repledger might in- 
deed, in virtue of his privilege, carry the trial from their courts to 
his own; but if he did not exerciſe the privilege, it was not only 
lawful to theſe other judges, but it behoved them to proceed in the 
trial. 

9. All regalities, whether belonging to the church or to laymen, had 
originally the ſame right of repledging from the juſtices ; but it was, 
ſoon after the Reformation, taken from church-regalities. The juriſ- 
diction itſelf of church-regalities fell regularly to have been annexed 
to the crown, in conſequence of the annexation of church-lands, by 
1587, c. 29. But moſt of the churchmen in whom that right was 
veſted, having for a ſum of money made over the exerciſe of their 
juriſdiction, to laics and their heirs, who were by ſuch grants conſti- 
tuted heritable bailies of the regalities, the Legiſlature conſidered thoſe 
bailieries as rights of property; and therefore, inſtead of ſuppreſſing 
them, it only declared, that the bailies ſhould not for the future have 
the right of repledging from the juſtice-aire : and to take froni them 
all occaſion of complaint, they were allowed to fit with the juſtices, 
and to continue to levy for their own uſe all the emoluments ariſing 
from thoſe trials. Sir fon Steuart makes it a doubt, An. v. Advo- 
cation, whether even a laic regality could repledge from the juſticiary 
after that court was modelled of new by the act 1672. | 

Io. It has been obſerved, /upr. { 7. that regality-deputes were ſome- 
times called fewwards ; but ſteward, in the ſtrict ſenſe, ſignified a ma- 
giſtrate appointed by the King over ſpecial lands belonging to him- 
ſelf, having the ſame proper juriſdiction with that of a regality. The 

account 
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Boo I. account given by Mackenzie, 5. t. $7. that the lands which had been 
formerly erected into earldoms and lordſhips, became ſtewartries, after 
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accruing to the King by forfeiture, does not want its difficulties, un- 
leſs he means thoſe earldoms that were granted to the ancient Comtes : 
for the erection of lands into an earldom or lordſhip, 1mports no high. 
er juriſdiction than barony, Fuly 9. 1713, D. Moniroſe ; and it cannot 
be affirmed, that a juriſdiction is, by eſcheating to the King, made 
more ample than it was before. It appears, therefore, more probable, 
that it was the regalities belonging to ſubjects, which, on their falling 
to the crown, became ſtewartries : yet where lands were expreſsly e- 
rected by the King into a ſtewartry, the juriſdiction annexed to them 
muſt, without doubt, have been equal to a regality, whatever the for- 
mer juriſdiction had been. Moſt ſtewartries conſiſted of ſmal] parcels 
of land, which-were only parts of a county, as Strathern, Monteith, 
Sc.; but the ſtewartry of Kircudbright, and that of Orkney and 
Zetland, make counties by theinſelves, and therefore ſend each of 
them a repreſentative to parliament. Where lands fell to the King, 
which had not been formerly erected into a regality, or which he did 
not intend ſhould have regality-powers, he appointed a bailie over 
them; whoſe juriſdiction, both civil and criminal, was in all reſpects 
equal to that of a ſheriff. We may here take occaſion, from the 
identity of the name, to add a few words concerning the office of 
'Steward of Scotland. This officer was in ancient times of the higheſt 
dignity and truſt; for he had not only the adminiſtration of the crown- 
revenues, but the chief ſuperintendence of all the affairs of the houſe- 
hold, and the privilege of the firſt place in the army, next to the King, in 
the day of battle. Some antiquaries affirm, that he had the heredita- 
ry guardianſhip of the kingdom in the Sovereign's abſence; for which 
reaſon he was called feward, or fedeward, from ward, guardianſhip, 
and /ede, vice, or place. From this the royal houſe of Steuart took its 
ſirname ; but the office was ſunk on their advancement to the crown, 

and has never ſince been revived. | 
II. This is the proper place for explaining the alterations which 
our law has ſuffered in juriſdictions by the act frequently before cited, 
20 Geo. II. c. 43. All heritable juriſdictions of juſticiary, all regalities 
and heritable bailieries, and inferior conſtabularies, and all ſtewartries 
and ſheriffships of ſmaller diſtricts, which were only parts of counties, 
are by that act diſſolved ; and the powers formerly veſted in them are 
to be exerciſed by ſuch of the King's courts as theſe powers would 
have belonged to if the juriſdictions had never been granted. All 
ſheriffships and ſtewartries not diſſolved by the ſtatute, i. e. thoſe 
which comprehend whole counties, where they had been granted either 
heritably or for life, are reſumed, and annexed to the crown, For the 
future, no ſlieriffship or ſtewartry (i. e. no high ſhieriffship or high ſtew- 
artry) is to be granted, either heritably or for life, or for any term ex- 
ceeding one year ; no high ſheriff or ſteward can judge perſonally in 
any action civil or criminal ; and one ſheriff-depute or ſteward- depute 
is to be appointed by the King in every ſhire or ſtewartry not diſſol- 
ved; who is to be an advocate of three years ſtanding, and who is de- 
clared incapable to act as an advocate in any cauſe that ſhall be brought 
from his county. Theſe deputies are authoriſed to name each a ſub- 
ſtitute or ſubſtitutes, either over the whole ſhire or within ſuch a par- 
ticular diſtrict of it as ſhall be mentioned in the ſubſtitution : and they 
may not only hold ſtated courts at their head boroughs, but itinerant 
ones, when and where they pleaſe, or ſhall be directed by the King, 
on previous notice to be publiſhed at the ſeveral churches within the 
| diſtrict 
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diſtrict where the court is to be held. Every deputy muſt refide per- 
ſonally, for at leaſt four months in the year, within his ſhire or ſtew- 
artry; and, upon miſbehaviour in his office, may be deprived by the 
court of ſeſſion, at the ſuit either of the King's Advocate, or of any 
four freeholders who can vote in electing members of parliament for 
the county. All ſheriff-deputes that then were, or ſhould be appoint- 
ed, are by that ſtatute to hold their offices ad vitam aut culpam after 
March 1756; till that time a power was given to the crown to ap- 
point them during pleaſure, and by later acts that power hath been 
continued, till a farther term not yet elapſed. Becauſe by art. 20. of 
the treaty of Union, all heritable offices and juriſdictions were reſer- 
ved to the grantees as rights of property, the ſtatute provided that 
compenſation ſhould be made, in reſpe& of every diſſolved juriſdic- 
tion, to the perſons poſſeſſed of them, on their entering claims before 
the court of ſeſſion, who were to report their opinion of the value of 
them to the King and council, Claims were accordingly entered; and 
the court ſuſtained all claims upon grants, though poſterior to the acts 
1455, c. 43. and 44. prohibiting them, if they were either ratified in 

parliament, or ſupported by poſſeſſion, Far. 12. 1748, D. Douglas. On 
report of the court of ſeſſion, the parliament voted about L. 150,000 
Sterling to be given to the claimants, as a compenſation for the loſs of 
their juriſdictions ; ſee act of ſederunt, March 18. 1748. Though 
the regiſter-books of hornings, inhibitions, Cc. that had been kept in 
the aboliſhed juriſdictions, were, by the ſaid act aboliſhing them, di- 
reed to be tranſmitted to the general regiſter at Edinburgh; and 
though there could be no record kept there for the future ; yet letters 
of diligence were afterwards frequently executed at the head boroughs 
of thoſe juriſdictions ; but all ſuch executions were prohibited by act 
of ſederunt, Feb. 29. 1752. | 

12. Sundry lands, moſtly in the ſhires of Ayr, Renfrew, and Roſs, 
were granted by the crown, at leaſt as early as the reign of Robert III. 
for an appanage or patrimony to the King's eldeſt fon, then called the 
Prince of Scotland, and erected into a regality, called the Principality. 
It is evident from the ſeveral acts of revocation by our Kings, that 
thoſe lands were as little capable of alienation as the annexed property 
of the crown. The prince's vaſſals are intitled to elect, or be elected, 
members of parliament equally with thoſe who hold directly of the 
crown, And indeed, when there is not a Prince to interpoſe between 
the Sovereign and them, they hold immediately of the crown, and 
were therefore bound to attend the parliament and the juſtice-aires, 
as the King's freeholders, 1489, c. 16. For the fame reaſon the prin- 
cipality-rents are, during thoſe intervals, levied by the crown's officers, 
and applied to the King's uſe. There is ſome doubt, whether the re- 
gality-powers of the Prince are extinguiſhed by the late juriſdiction- 
act: for the juriſdiftion annexed to the principality is not heritable, 
but perſonal to the King's eldeſt fon ; upon whoſe acceſſion to the 
crown, it remains no longer with him, than till the exiſtence of his el- 
deſt fon ; and the ſtatute, both by its rubric and general ſtrain, is 
pointed only againſt heritable regalities : yet the ſtatutory words, al/ 
regalities, are unlimited, and fo may be conſtrued to include every re- 
gality- juriſdiction, heritable and perſonal. Though the Prince was, 
for the better ſupporting of his dignity, and collecting his revenue, in- 
titled to name a number of great officers for his ſervice, as advocate, 
ſecretary, treaſurer, &c.; yet the juriſdiction annexed to the princi- 
pality is of the inferior kind, The ſentences of the Prince's court 
in civil matters are ſubject to the review of the court of ſeſſion, in the 
Vor- I. Q ſame 
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ſame manner as thoſe of a ſheriff; and if he had a ſupreme criminal 
juriſdiction, it muſt have been in virtue of a ſpecial grant of juſticiary. 

13. The Romans had an officer called Irenarcba, who is defined A 
magiſtrate conſtituted for preſerving the public peace within the ter- 
ritory to which he is named, J. unic. C. De iren, In England, juſtices 
of the peace were appointed by tho crown as early as the ſecond year 
of Edward III. We had no ſuch officers in Scotland till 1609, by the 
7th act of which year the King was authoriſed to name commiſſioners | 
for each county, for binding over diſorderly perſons to their appear- 
ance before the juſticiary or privy council ; but their powers have 
been ſince much enlarged. They are, by 1617, c. 8. and 1661, c. 38. 
directed to judge in riots, and breaches of the peace; to give order 
for repairing highways, and puniſh thoſe who ſtraiten them; and to 
execute. the laws againſt beggars, vagrants, ſwearers, drunkards, and 
other diſorderly perſons. They have alſo authority to puniſh the de- 
ſtroyers of green wood, ſlayers of fiſh in forbidden times, and other 
offenders againſt ſundry penal laws : but they cannot try offences of 
this laſt kind without a ſpecial commiſſion from the crown. They 
may compel ſervants and day-labourers to ſerve for a reaſonable hire, 
under the pain of impriſonment, and condemn their maſters or em- 
ployers to pay their wages; upon which debts, not only the debtors, 
but their repreſentatives, may be ſued before them. This is the only 
point of juriſdiction properly civil that is conferred on them by ſta- 
tute: and even that ſeems to be granted to them, not ſo much as a 
branch of civil juriſdiction, as becauſe it is a power neceſlary for ſup- 
porting their characters, as guardians of the public peace; for which 
reaſon it would ſeem that their judicial powers in civil cauſes ought 
not to be ſtretched beyond the letter of the ſtatute, Dec. 15. 1710, 
Forſyth 3 New Coll. ii. 170. The juſtices can alſo fix the rates of har- 
veſt- fees and craftimens work, and appoint overſeers in each pariſh 
within the county for applying properly the ſums deſtined to the 
poor. By the laſt of the before mentioned acts, 1661, they may ap- 
point collectors for levying the fines impoſed by the court, at whoſe 
ſuit letters of horning are authoriſed to paſs on the decrees impoſing 
them. Theſe fines, after deducting the charges of the court, were, by 
the aforeſaid act 1661, to be applied, partly to the informers and pro- 
ſecutors, and partly to pious uſes. But by the preſent oath de fidel: 
to be taken by them, which, ſince the Union, runs in the ſame ſtyle 
as the Engliſh, all the fines, except thoſe which are to be applied for 
the uſe of the court, are to be brought into exchequer. 

14. By 1669, c. 16. 3 1670, c. 9.; 1686, c. 8. juſtices of the peace 
are veſted with more ample powers in regulating highways, bridges, 
and ferries, and in determining queſtions concerning them. They 
are authoriſed to call out the tenants, with their cottars and ſervants, 
to perform fix days work yearly, with their horſes, carts, or ſleds, and 
proper tools, for upholding the highways ; which muſt be twenty 
feet broad at leaſt, without including the ditch on either fide ; and 
they may, in conjunction with the landholders, aſſeſs the ſhire in the 
ſums neceſſary for that purpoſe, or for building or repairing bridges, 
or the paſſages at public ferries, not exceeding 10s. upon every L. ioo 


Scots of valued rent ; and where the courſe of an highway is to be 


altered, they bave power to apply part of the ſum ſo levied, to com- 
penſate the loſs of the proprietor through whoſe grounds the new 
road is to be carried. But the commiſſioners of ſupply were joined 


with the juſtices in that branch of their juriſdiction, by 1686, c. 8. 3 


and it is now enacted, by 52 Geo. I, c. 30. that their joint * 
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ſhall be held yearly on the third Tueſday of May X, for the purpoſes 
of the ſtatute, with a power of adjournment ; and that the tenants, 
cottars, Ca. within the county, ſhall be obliged to work upon the 
roads three days every year before the end of 3 ſeed- time except- 
ed, and three days after harveſt. Juſtices are alſo authoriſed, by 1707, 
c. 13. to judge in the laws for preſerving the game; which powers 
are continued with them by a Britiſh act, 249 Geo, II. c. 34. Cc. 

15. To prevent juſtices of the peace from incroaching on the juriſ- 
diction of other courts, whoſe powers are all reſerved entire by the 
act 1661, no perſon can be cited before them till fifteen days are 
elapſed after committing the offence for which he is to be tried ; 
within which time any judge competent may have an opportunity 
to exerciſe his juriſdiction. They are ſpecially directed by that ſta- 
tute to meet four times in the year at the county-town, on the firſt 
Tueſdays of May, Auguſt, and March, and the laſt Tueſday of Octo- 
ber, with power to continue or adjourn theſe quarterly meetings to 
any other day or place they ſhall judge proper. But they have al- 
ways held courts upon particular cauſes at any time and in any place 
within the county, though not by way of adjournment of the quar- 
ter-ſeſſions. In thoſe quarterly meetings they have power, in the ge- 
neral caſe, of reviewing the ſentences pronounced at their intermedi- 
ate meetings, which are called ſpecial or common ſeſſions. As the judi- 
cial powers of juſtices relate chiefly to offences againſt the peace, which 
in their nature require diſpatch, their forms of proceeding are more 
ſimple and ſummary than thoſe obſerved in courts which are veſted 
with a proper civil juriſdiction. Where a county is of great extent, 
the juſtices ſometimes divide it into ſmaller diſtri, for the conveni- 
ency of the inhabitants; but as that voluntary diviſion cannot cut 
off any part of the legal juriſdiction veſted in the juſtices, thoſe of one 
diſtrict may judge the inhabitants of another, and hold their courts 
in any part of the ſhire, Br. 8. | 

16. Conſtables are the proper officers for executing the orders of 
the juſtices of the peace. They are appointed by them in their quar- 
ter- ſeſſions, two at leaſt for every pariſh ; and in royal boroughs the 
magiſtrates are to name them every ſix months, 1661, c. 38. under 
the head Con/table. It is their duty to apprehend offenders againſt the 
peace, vagrants, frequenters of diſorderly houſes, and ſuch as can 
give no account of themſelves, and carry them to the next juſtice ; to 
ſuppreſs riots, with the aſſiſtance of the neighbourhood, and appre- 
hend the rioters ; but after the riot is over, no conſtable is authoriſed 
to lay hold of any perſon concerned in it, unleſs one has been dan- 
gerouſly wounded in the fray. 

17. The powers of the juſtices are ſometimes executed out of court. 
Thus, by a warrant directed to a conſtable, a ſingle juſtice of the 
peace can order ſuſpected houſes to be ſearched, and ſuſpected per- 
ſons to be brought before him, in order to their examination, or to 
bind them to the peace. He can alſo, out of court, impriſon offend- 
ers by warrants of commitment, directed to a jailor, for receiving and 
detaining them in priſon, till they be ſet free by the courſe of law. 
And though, for ſecuring perſonal liberty, there can be no impriſon- 
ment in order to trial, without a written warrant proceeding on a 

ſigned 

* By 11% Geo. III. c. 53. it is enacted, That inſtead of the meeting appointed by the act 
5 Geo. I. c. 30. there ſhall be two general meetings yearly of the juſtices of peace and com- 
miſſioners of ſupply, for the buſineſs of the highways ; the firſt upon the ſame day that the 
commiſſioners of ſupply ſhall be directed by the — act to aſſemble for the purpoſe of 


aſſeſſing the land - tax, and the ſecond upon the fame day that the freeholders "ſhall aſſemble at 
their — bead - court. | 
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Boox I. ſigned information, 1701, c. 6. inferior magiſtrates are allowed to im- 
—— priſon for ſlighter offences without that ſolemnity; the priſoner ha- 
ving, in all caſes, relief by offering bail, or demanding a trial. It is 
cuſtomary, in breaches of the peace, for the juſtices, ſherifts, or other 
magiſtrates, who are intruſted with the preſervation of it, to impriſon 
the offenders ex incontinenti, or ſummarily, not merely for quelling the 
riot, but for puniſhment, if any one engaged in it hath been mor- 
tally wounded. Yet ſuch ſummary warrants ought not to be granted 
ex intervallo, where there happened nothing but dry blows, and no 
body hurt : for ſummary warrants are extraordinary remedies ; and a 
civil action for damages appears, in this laſt cafe, to be ſufficient for 
every good purpoſe. One ought not to be fined by a juſtice for re- 
fuſing to give ſecurity for his good behaviour, for that is not always 
in a perſon's power, Nov. 9. 1710, Fuft. of the ſhire of Wigtoun ; but he 
may be impriſoned, for that may be neceſlary for preſerving the peace. 
All magiſtrates of boroughs are enjoined to receive into their priſons 
thoſe who ſhall be ſent to them by a warrant of the juſtices ; but the 
juſtices muſt relieve the magiſtrates from the expence of maintaining the 
priſoner ; and they are impowered, by the foreſaid act 1661, to aſſeſs 
at their quarter-ſeſſions, every pariſh within the ſhire in the ſums ne- 
ceſſary for that purpoſe. Where ſherifts or other magiſtrates failed 
in their duty, the juſtices were, by the ſame act, required to inform 
againſt them to the privy council: and they are, ſince the Union, di- 
rected to make preſentments in their quarter-ſefſions againſt delin- 

quents, in order to their trial before the circuit- court, 8* Ann. c. 16. 
Powers of the 18. Juſtices of the peace, over and above the powers committed to 
—_ 4 them by the laws of Scotland, may, by a Britiſh act, 6 Ann. c. 6. ex- 
tame with exciſe all powers pertaining to the office of a juſtice by the laws of 
my of Eng- England, in relation to the peace. From that time, the commiſſions 
_ of the peace by the crown for both parts of the united kingdom 
have run in the ſame ſtyle. By theſe, power 1s given to the juſtices 
to determine in all capital crimes, felonies, and ſeveral others ſpecially 
expreſſed, with this limitation ſubjoined, of which the juſtices of peace 
may lawfully inquire. Sir M. Hale, Plac. Cor. part 2. c. 7. makes two 
exceptions from the general rule, that juſtices of peace are competent 
to felonies : fit, That thoſe felonies which are by ſtatute appropriated 
to other courts, as murder in the King's palace, forgery, embez- 
zling records, Cc. fall in no caſe under their cogniſance; 2dly, That 
ingroſſing, perjury, and ſundry other crimes, are by ſpecial ſtatute to 
be judged by the juſtices, only in their guarter-/efſions. All commiſ- 
ſions of the peace have a proviſo, That in caſes of difficulty the juſti- 
ces ſhall reſpite judgment, till one of the King's judges be preſent ; 
which, when applied to the law of Scotland, muſt be underſtood of a 
Lord of Juſticiary: but there have been few inſtances where Scottiſh 
juſtices have adventured to exerciſe ſuch extenſive juriſdiction. By a 
clauſe in the act 6*A7n. trials before the Scottiſh juſtices are ſtill to 
be proceeded in, according to the forms which had been before ob- 
ſerved in Scotland, Upon this head, three juſtices were found ne- 
ceſſary to make a quorum, agreeably to the act 1661, though two are 
ſufficient by the Engliſh law, becauſe the number conſtituting a quo- 
rum appeared to be a point of form, Br. 8. But it was afterwards 
adjudged, that we were to be governed 1n that point by the Engliſh 
law, or rather by the preſent ſtyle of our commiſſions, by which two 

or more may fit as a court, Dec. 1730, Reid. 
Ig. Scottiſh juſtices had formerly no cogniſance in revenue: matters; 
but by the treaty of Union, art. 18. it was declared, that the laws os 
exciſe 
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exciſe ſhould from thenceforth be the ſame in Scotland as in England. 
Hence, becauſe by ſeveral acts paſſed in England before the Union, 
juſtices were made final judges in many frauds and concealments re- 
lating to the exciſe, the court of ſeſſion have refuſed to review ſuch 
ſentences on alleged nullities, Fan. 25. 1710, Paterſon. In ſome: Bri- 
tiſn acts relative to the exciſe, the judgment of any two juſtices is 
final, without appeal to any other court, 6® Geo. I. c. 21. $20, 21.3 
but generally an appeal lies from them to the quarter-ſefſions, whoſe 
judgment is declared final, 9 Ann. c. 11. { 36.3 12 Ann. /eff. I. c. 2. 
$ 37. Oc. The more effectually to prevent the frequent frauds com- 
mitted againſt the revenue, the juſtices are authoriſed, in ſpecial caſes, 
to inflict penalties, upon the evidence of one or more credible wit- 
neſſes, 11% 12 Gul. III. c. 15. $6. and even in abſence of the party, 
provided he have been ſummoned, ſaid 9e Ann. c. 11. $36. No com- 
miſſioner of exciſe, or brewer, can act as a juſtice in matters of ex- 
ciſe, 15 Car. II. c. 11. $8*. Juſtices are alſo authoriſed ſince the Uni- 
on to judge in offences againſt the rules preſcribed to the raiſers of 
hemp and flax, and to the manufacturers and bleachers of linen cloth, 
13*Geo, I. c. 26. c.; ſee alſo 24 Geo. II. c. 44. 

20. A borough may be defined a corporate body, erected by the 
Sovereign, and made up of the inhabitants of a determinate tract of 
ground, with juriſdiction annexed to it. Boroughs were erected by 
the Sovereign, either to be holden of himſelf, or in favour of ſubjects 
who enjoyed the property or ſuperiority of the lands contained in the 
charter, to be holden of thoſe ſubjects. From this difference ariſes 
the common diviſion of boroughs into boroughs-royal, which in the 
general caſe hold immediately of the crown, and have a right to be 
repreſented in parliament ; and boroughs of regality or barony, hold- 
ing of the lord of regality or baron; of which laſt vid. infr. & 30. All 
royal boroughs have power, by their charters of erection, to chuſe an- 
nually ſuch office-bearers or magiſtrates as are ſpecified in the grant ; 
moſt frequently a provoſt, bailies, dean of guild, and treaſurer, to- 
gether with a common council. The manner of this election was re- 
gulated by a general law, 1469, c. 30.; but for a long time paſt, every 
borough has had a ſet or conſtitution proper to itſelf, according to 
which the magiſtrates and common council are elected. 

21. Magiſtrates of boroughs, though not royal, have the cogniſance 
of debts, and queſtions of poſſeſſion, between the inhabitants ; and it 
is the general opinion, that royal boroughs have as extenſive a civil 
juriſdiction within the borough, as the ſheriff hath in his territority. 
By ſpecial ſtatute, 1644, c. 35. revived by 1663, c. 6. the provoſt and 
bailies of royal boroughs have power to value and fell ruinous houſes 
to the higheſt offerer, where the proprietors refuſe to rebuild or repair 
them, In criminal matters they had anciently the fame privi- 
lege as regalities, of repledging from the juſticiary or ſheriff, for 
which ſee Leg. Burg. c.61.; 1488, c.1. ; and they had by ſpecial ſta- 
tute, 1426, c. 75. the cogniſance of reckleſs or undeſigned fire-raifing : 
but their criminal juriſdiction hath been much abridged by our la- 
ter uſage. They are ſtill competent to petty riots ; but they never 
had juriſdiction in bloodwits, unleſs their grants carried an expreſs 
right of ſheriffship, regality, or barony, Leg. Burg. c. 19. and Skene's 
notes ; which ſpecial right hath been granted to Edinburgh, Stirling, 
Perth, and ſome other royal boroughs. And indeed, when a royal 
borough is entitled to any of theſe, it continues to enjoy a juriſdiction, 
Vol. I. R not 


* The Lords found, That juſtices of the peace had no juriſdiction in a complaint againſt a 
cuſtom-houſe officer for an improper ſeizure ; Kilterran, July 17. 1747, Ramſay : and that they 
dad no power to grant warrant for arreſtment on exciſe decrees ; ibid. July 30. 1747, Caldwall, 
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An Inſtitute of the Law of ScorLany: 


not only civil, but criminal, as ample as ſheriffs now have, or as ba- 
rons or lords of regality formerly had; for by the act 20 Geo. II. all 
juriſdictions and privileges veſted in any royal borough, are reſerved 
in their full extent. But this juriſdiction is only cumulative with, not 
excluſive of, that of the ſheriff: for ſheriffs have alſo the cogniſance 
of all queſtions ariſing within the bounds of the erected lands, except 
ſuch as are more cloſely connected with the public order or police of 
the borough ; in which, if the ſheriff, who may poſſibly be a ſtranger 
to its condition, were allowed to judge, the adminiſtration of the ma- 
giſtrates might be embarraſſed and their plans for the public intereſt 
defeated. The magiſtrates of ſome boroughs are by their charter con- 
ſtituted juſtices of peace within the bounds of their erection, in which 
caſe they have alſo a cumulative juriſdiction with the county-juſtices, 
Since the Union, the eldeſt magiſtrate of every royal borough is named 

of courſe in all the commiſſions of the peace. | 
22. Though the juriſdiction of royal. boroughs may be exerciſed 
by the provoſt as chief magiſtrate, it is generally a bailie who fits as 
judge: but in matters of police, or of common concernment to the 
community, the magiſtrates and town-council muſt concur, as the 
full repreſentatives of the community. In this capacity they make 
by-laws, not repugnant to the laws of the realm, or ſet of the borough; 
chuſe perſons into offices which are in their gifts, &c.; and they can 
not only proportion among the inhabitants the burden of taxations 
impoſed by parliament, but they may impoſe taxations for the utility 
of the borough by their own authority, (for ſo the court of ſeſſion 
has explained the act 1592, c. 153.), provided that not only the con- 
ſent of the magiſtrates and council, but of the ſpecial corporations 
burdened, be adhibited to their act, Jan. 11. 1678, T. of Aberdeen. 
23. The convention of boroughs, which is compoſed of commiſ- 
ſioners, one from each borough, were, as early as 1487, c. 111. autho- 
riſed to ſit yearly, with power to make laws and ſettle rules for pro- 
moting trade, and advancing the common weal of the boroughs, 
Their powers were confirmed and enlarged by many poſterior acts; 
and in purſuance thereof, that body have been in uſe to regulate the 
manner of election in particular boroughs, where the former ſets ap- 
peared irrational or inconvenient ; to prohibit undue exactions made 
by boroughs ; to examine how their yearly revenues have been ap- 
plied by the magiſtrates ; to puniſh the magiſtrates for mal-admini- 
ſtration ; and to proportion among the ſeveral boroughs, according to 
their abilities, that part of the parliamentary ſubſidies which is pay- 
able by the ſtate of the boroughs. From the time that theſe high powers 
were veſted by law in the convention of boroughs, the chamberlain's 
juriſdiction, of which ſo much is ſaid in our old law-books and ſtatutes, 
faſt declined, and has now for upwards of two centuries been quite 
laid aſide. The powers however of this convention were never un- 
derſtood to be final, or uncontrollable ; for royal boroughs have ever 
been the creatures of the crown. Accordingly the magiſtrates of bo- 
roughs were ordained by 1535, c. 26. long after the firſt eſtabliſhment 
of yearly conventions, to bring annually into exchequer the account of 
the revenues of their boroughs, that the lords-auditors might judge 
whether they had been profitably expended. And even fince the Re- 
volution the care of the revenues of boroughs is, by 1693, c. 28. de- 
clared to belong to the crown. Hence the mal-adminiſtration of bo- 
rough-revenues is to be conſidered rather as a matter of public go- 
vernment, than the ſubject of a popular action in a court of law ; 
and therefore no private burgeſs, or number of burgeſſes, ſeem en- 
titled 
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titled to ſuch action againſt their magiſtrates. Vet where the bur- 
geſſes have a patrimonial intereſt, ex. gr. of paſturage in any com- 
monty granted to the borough, they have a right to ſue the magi- 
ſtrates, for declaring that intereſt which belongs to them as private 
burgeſſes; ſee New Coll. i. 17. 

24. The head of the merchant- company, or guild-brethren, is cal- 
led the dean of guild, from g1ild, a Saxon word for fraternity. He was 
veſted by 1593, c. 180. with a juriſdiction in all cauſes between mer- 
chant and merchant, as it was exerciſed in the towns of France and 
Flanders, where Burſes are conſtituted. Bourſe ſignifies the exchange 
or place where merchants aſſemble in trading towns, for the negoti- 
ating and tranſacting of buſineſs. By that act deans of guild had al- 
ſo the cogniſance of cauſes between merchant and mariner; and un- 
der that pretext they took occaſion to judge in maritime cauſes within 
the borough. But ſince the act of Charles II. eſtabliſhing the court of 
admiralty, they have laid no claim to that branch of juriſdiction : 
neither have they of a long time exerciſed the powers conferred on 
them by this ſtatute, in cauſes between merchant and merchant, which 
point of juriſdiction ſeems naturally to have fallen to thoſe courts to 
which the cogniſance of ſuch cauſes would have been competent if it 
had never been granted to the dean of guild. It belongs to the dean 
of guild to take care that buildings within borough be agreeable to 
law, neither incroaching on private property, nor on the public ſtreets 
or paſſages ; and that houſes in danger of falling be thrown down. 
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Though he be a magiſtrate of a royal borough, his juriſdiction de- 


nds not in any meaſure on the court of the borough, or as it is com- 
monly called, the bailie court, July 21. 1631, Adamſon. 

25. Though all who hold lands immediately of the crown, to a cer- 
tain yearly extent, are barons, in reſpect of their title to elec or be 
elected into parliament, b. I. t. 3. $4-; yet to conſtitute a baron, in 
the ſtrict law-ſenſe of the word, one muſt have his lands either erected 
or at leaſt confirmed by the King, in liberam baroniam. A baron, in 
this ſenſe, enjoyed a fixed juriſdiction, both civil and criminal, which, 
in the general caſe, he might exerciſe, either by himſelf, or by his de- 


Barons, theic 
civil juriſdic- 
tion. 


puty, called a bailie. In civil matters, he might have judged in que- ' 


ſtions of debt within the barony, and in moſt of the poſſeſſory actions; 
and though, by a known rule, no perſon ought to judge in his own 
cauſe, a baron may judge in all ſuch actions, between himſelf or 
his vaſſals and tenants, as are neceſſary for making his rents and feu- 
duties effectual, to prevent the expence which muſt be incurred, if 
trifling cauſes, which happen daily, and ſeldom admit of difficulty, 
were to be carried to diſtant courts, Thus he may aſcertain the price 
of corns due by a tenant, and pronounce ſentence againſt him for ar- 
rears of rent ; he may, in conſequence of his own decree, compel his 
tenants to perform to him all the ſervices, either contained in their 
rights or fixed by uſage, and to carry their corns to the mill of the 
barony : he may puniſh them for abſtracting their grain to another 
mill ; and he could anciently have brought actions of removing a- 
gainſt them before his own court; but in all the cafes where he him- 
ſelf was a party, he could not Judge in perſon, He had alſo a power 


of police, by which he might 


within the barony, Cc. of which afterwards. | 
26. According to the laws aſcribed to Malcolm Mackenneth, c. 1 3. the 
criminal juriſdiction of a baron reached to all crimes except treaſon, and 
the four pleas of the crown#®: and even by our later law, he might have 
judged, not only in reckleſs fire-raifing, 1426, c. 75. in. fin. in proceſ- 
| ſes 


„ Robbery, Murder, Rape, and Fire raiſing. 
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BOOR I. ſes for breaking of orchards and dovecots, deſtroying of green wood 
—y— and of planting, Cc. provided the offenders were taken in the fact, 


A degree of 
this juriſdic- 
tion commu- 
nicable to 


their vaſſals. 
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ing to the general opinion of our 


1579, c. 84.; Feb. 3. 1674, L. Strowan, and in riots and blood wits, 
the fines of which he might have . ee to himſelf, but, accord- 

awyers, in the capital crime of 
theft, though he ſhould not have had the clauſe cum foſſa et furca in 
his charter, Cr. lib. 1. dieg. 12. H 16.3; ene, v. Baro; Hope Min. Pr. 
p. 93. ; yet he could judge in no other capital crime, if he had not 
been ſpecially infeft with that privilege. Some charters of barony 
had a clauſe of outfang and infang thief; others were reſtricted to 
infang thief; as to the meaning of which terms, the curious may 
conſult Q; Attach. c. 100.; St. b. 2. t. 3. $62.3 Skene, v. Infang thief. 
A baron can exerciſe no part of the juriſdiction which properly be- 


longs to him as baron, till he be infeft in the barony : for it is a feu- 


dal right conferred by the King upon the baron as his vaſſal, and he is 
not the King's vaſſal till ſeiſin. 

27. A baron, where he ſold part of his barony-lands to be holden 
of himſelf, was underſtood to communicate to the purchaſer a eertain 
degree of juriſdiction over that part of the barony which he had ſold 
to him. If the purchaſer was infeft ſimply cum curiis, he had the 
cogniſance of common riots, and of actions of debt between tenant 
and tenant ; and if the charter had a clauſe cum curiis et bloodwitis, his 
infeftment was, by the later practice, conſidered as an heritable baili- 
ery from the baron, and ſo entitled him to fine for blood, Fount. Dec. 23. 
1692, Cheſſors. But the juriſdiction thus granted to the vaſſal, was 
only cumulative with that of the baron ; for the baron was bound, 
by accepting the juriſdiction from the crown, to do juſtice to all with- 
in the territory, While therefore a baron continues baron, it be- 
hoves him to retain the juriſdiction annexed to the barony, as well 
over the lands diſponed to the vaſlal, as over the part unſold, March 3. 
1630, Lord Lorn; Cr. lib. 2. dieg. 8. F 30.; St. B. 2. t.3. $62. Any 
freeholder or King's vaſſal, though his lands were not erected into a 
barony, might have held courts for rent, and fined for blood, Jan. 30. 
1622, Stewart of the Merſe. | 

28. Thus ſtood the baron's judicial powers till the aforecited act 
209 Geo, II. c. 43. by which his civil juriſdiction is in effect reduced 
to the xight .of recovering from his vaſſals and tenants the feu-duties 
and rents of his lands, and compelling them to perform the ſervices 
to which they are bound, either to himſelf or his mill ; for he can 
judge in no other civil action where the debt and damages exceed 
40s. Sterling; and no prorogation can extend his juriſdiction beyond 
that ſum. He hath no longer the cogniſance, as a criminal judge, of 
any trial upon penal ſtatutes ; for his criminal juriſdiction is expreſsly 
limited to aſſaults, batteries, and ſmaller offences, which may be pu- 
niſhed, either by a fine not exceeding 20s, Sterling, or by ſetting the 
delinquent in the ſtocks, in the day-time, not exceeding three hours. 
The fine is to be levied by poinding the delinquent's goods; and in 
default of theſe, by impriſonment for one month at fartheſt. The 
baron muſt enter into a book, to be kept by the ſheriff.clerk, the place 
which he has appropriated for a priſon, and muſt not impriſon any 
where elſe, under the ty of L. 20 Sterling, with coſts. The ſhe- 
riff muſt inſpect theſe priſons, and diſallow them if they are not 
healthy, or have no grates ſo as to be open to inſpection from with- 
out. Nor can the baron impriſon any perſon without ſigning a. 
written order to his officer, expreſſing the cauſe ; extracts of which 
are to be ſent every ſix months to the ſheriff, Theſe reſtrictions lie ſo 
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heavy on the baron, that they amount nearly to a prohibition of this 
branch of his juriſdiction, 

29. The former juriſdiction is however reſerved to every proprietor 
of lands within which collieries or falt-works ſhall be carried on, over 
the workmen ; and to proprietors intitled to fairs, for correcting diſ- 
orders which may be committed during their continuance ; with this 
reſtriction, That they ſhall exerciſe no juriſdiction inferring death or 
demembration. No charter to be granted for the future, for erecting 
Jands into a barony, is to convey any higher juriſdiction than for re- 
covering the rents of lands, multures, and mill-ſervices ; which in 
proper ſpeech makes no juriſdiction, but is a right which was always 
underſtood by our former law to be inherent in every landholder, 
though neither baron, nor infeft cum curiis ; and which he indeed en- 
joys at this day. The obligation which was long impoſed by the law 
of Scotland on barony-vaſlals to attend the baron's head-courts, is now 
prohibited by 20 Geo. II. c. 50. 

30. A borough of barony, is a corporation, conſiſting of the inha- 
bitants of a determinate tract of ground within the barony, erected 
by the King, and ſubjected to the government of magiſtrates. Some- 
times the right of electing the magiſtrates is by the charter veſted in 
the inhabitants themſelves, and ſometimes in the baron their ſuperior : 
but whatever juriſdiction belongs to the magiſtrates of the borongh, 
the ſuperior's juriſdiction 1s cumulative with it; for the territory 
granted to the body-corporate, continues as truly a parcel of the baro- 
ny, as if it were the property of a ſingle vaſſal; differing only in this, 
that the juriſdiction is in the firſt caſe exerciſed by a community, and 
in the other by one perſon, Dec. 7. 1734, E. Wigtoun. The fame doc- 
trine holds in boroughs of regality, both as to the manner of incor- 
porating them, and as to the ſuperior's cumulative juriſdiction, Fan. 14. 
1668, Regal. of Kirrimuir. By the juriſdiction- act, all juriſdiction 
formerly competent to any borough of regality or barony, or to the 
magiſtrates of it, which is independent of the lord of regality or 
baron, is reſerved entire ; only their power of repledging from the 
ſheriff or ſtewart's courts is taken away. 

31. The commiſſioners of ſupply are the perſons appointed by par- 
liament in their yearly acts of ſupply, to levy the land-tax within the 
county to which they are named, according to the proportions ſettled 
by law. They ought to be poſſeſſed of L. 100 Scots yearly valued 
rent, in property, ſuperiority, or liferent ; and every perſon acting 
without that qualification, though he ſhould be named a commiſ- 
ſioner, is ſubjected to the penalty of L. 20 Sterling, and his vote not 


to be reckoned. Where a proprietor ſells parts of his lands to ano- 


ther, the commiſſioners determine how that ſum with which the 


whole lands had been formerly charged in the ceſs-books of the coun- 


ty, is to be proportioned between the purchaſer and the ſeller: but 
though they have their powers from the parliament by a ſpecial com- 
miſſion, their judgements in that matter fall under the review of the 
court of ſeſſion, as the ſupreme civil court for the aſcertaining of pro- 
perty, Feb. 12. 1751, Sir F. Gordon. | 

32. In this liſt of inferior judges may be alſo placed the Lyon King 
of Arms. The name of Lyon hath been aſſumed by this officer, from 
the armorial bearing of the Scottiſh Kings, a lion rampant, which he 
carries upon his robes. The officers ſerving under him are heralds, 
purſuivants and meſſengers, who are all admitted by himſelf into their 
reſpective offices. The firſt mention made in our ſtatutes of meſſen- 
gers or officers at arms, is in 1587, c. 46. which appoints a fixed num- 
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Boox I. ber to be named by the Lyon for each county *, who are to behave ac. 
—— cording to the injunctions ſaid to have been inſerted at the end of that 
ſtatute: and though theſe injunctions have by inadvertency been left 
out, the duty of meſſengers is well known by poſterior acts, and inve- 
terate uſage. They are ſubſervient to the ſupreme courts of ſeſſion 
and juſticiary, and are employed in executing all ſummonſes and let- 
ters of diligence, both in civil and criminal matters. At their admiſ- 
ſion, they receive a ſilver blazon, on which the King's arms are engra- 
ved, as a badge of their office, and a wand or rod uſually called the 
wand of peace; and it appears, that, as early as 1426, c.Too. the mairs or 
ſerjeants, who attended on the ſheriffs and other judges-ordinary, were 
. not allowed to travel through the country without a horn and a wand, 
His juriſdic- 33. The extent of the Lyon's juriſdiction is ſet forth in ſeveral ſta- 
tion and mini- tutes, 1587, c. 46.; 1592, c. 125. 1672, c. 21-3 by the two laſt of 
fterial powers. Iich he is authoriſed to viſit the arms and enſigns- armorial of all the 
Macers. noblemen and gentlemen within the kingdom; to diſtinguiſh the arms 
of younger brothers with congruent differences; to give proper arms 
to virtuous and well-deſerving perſons; to matriculate them all in his 
regiſter ; and to fine thoſe who uſe arms which are not matriculated, 
in L. 100 Scots, beſides eſcheating to the King the moveable goods or 
furniture on which the arms ſhall be painted or engraved. He may 
by the ſaid act 1592, deprive or ſuſpend meſſengers, heralds, or pur- 
ſuivants, by the advice of the court of ſeſſion ; but that ſupreme court 
is alſo in uſe to deprive them by its own authority, act of ſederunt, 
Nov. 4. 1738. In the caſe of miſdemeanor, the Lyon can fine meſſen- 
gers to the extent of the ſum for which they gave ſecurity upon their 
admiſſion ; and in virtue of the powers granted to them in letters- pa- 
tent under the great ſeal, and ratified in parliament, he claimed alſo 
the right of judging in the damage ariſing through the meſſenger's 
fault to the third party; which claim was ſuſtained, Dirl. 3o. ; but 
ſoon after rejected, June 27. 1673, Heriots. Executions by a deprived 
meſſenger, though the deprivation ſhould be publiſhed in the terms 
of 1587, c. 46. are ſuſtained, if he is ſtill held and reputed a meſſenger, 
Nov. 10. 1676, Stewart; Fount. July 11. 1699, Learmont : but after his 
deprivation is intimated in the public news-papers, they are null, 
Feb. 18. 1732, Hunter. A great part of the Lyon's office is miniſterial. 
He was anciently employed in carrying public meſſages to foreign 
ſtates; and to this day it 1s his province to denounce war and pro- 
claim peace, to publiſh proclamations made by the King and council, 
and to aſſiſt at all public ceremonies in his robes, with his heralds and 
purſuivants, Mention is made of macers who attend the court of ſeſ- 
ſion, as if they had been officers under the Lyon, 1587, c. 46. But it 
is certain that the nomination of the macers hath, for two centuries 
paſt, been either in the crown, or in private families, in virtue of ſpe- 
cial grants by the crown. Macers are, by ſome lawyers, conſidered as 
perſons having juriſdiction, becauſe they frequently judge in the ſer- 
vice of heirs; but this proceeds, not from any juriſdiction inherent 
in them as macers, but becauſe, in the commiſſions to them iſluing 
from the chancery upon a warrant from the court of ſeſſion, they are 
ſpecially appointed thereto, as judges in that part. 
| Conſervator 34. The Conſervator's court at Campyere in Zeland, may be alſo 
at Campvere, reckoned among the inferior juriſdictions. It appears by 1503, c. 81, 
his jurifdic- R 5 y 15 93s 6 BY 
tion. 82.3 1579, c. 96, g7- that Scotland enjoyed ſeveral commercial privi- 
leges in the Netherlands, while that country was yet under the domi- 
nion 


In Shetland, where there is but one meſſenger appointed by the Lyon, the court of ſeſſion, 
upon an application, allowed diligence to be executed, for the greater diſpatch, by the ſheriff- 
officers, June 19. 1764, Mitchel. | | 
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nion of Spain. By our later temporary treaties with the town of 
Campvere, which have been continued from time to time ever ſince, 
ſundry ſtaple- goods of the produce of Scotland are allowed to be 
brought into that port free from duty. In queſtions between mer- 
chant and merchant reſiding abroad, the only judge beyond ſeas, be- 
fore whom action can be brought, is the Conſervator of the Scottiſh 
privileges in the Netherlands, 1503, c. 8 1. who is by that ſtatute or- 
dained to chuſe at leaſt four merchants for his aſſeſſors. His court is 
conſtituted by the authority of a Scottiſh parliament ; he is tied down 
to judge by the rules of the law of Scotland, 1597, c. 259. ; and as 
there is no expreſſion, either in the ſtaple-contracts, or in any of our 
ſtatutes, excluding the juriſdiction of the court of ſeſſion from any 

iſance in matters belonging to that court, it has been adjudged, 
New Coll. ii. 225. that a juriſdiction is founded in the ſeſſion, as 
our ſupreme court, cumulative with the Conſervator's court, in cauſes 
between ſuch Scotſmen as are members of the factory at Campvere, 
ratione originis, It had been formerly decided, Fan. 1749, Counts, 
that the ſentences pronounced by the Conſervator were not ſubject to 
the review of the court of ſeſſion, though a complaint might poſſibly 
lie againſt them to the King and council, as was the caſe with regard to 
judicial proceedings in the American colonies; and this deciſion ſeems 
to receive ſome ſupport from 1503, c.82. But it would appear, that if 
our ſupreme court has truly a cumulative juriſdiction in the firſt in- 
ſtance, as to the cauſes cogniſable by the Conſervator, (which the ſu- 

e Civil court of England had not, in reſpect of any actions pur- 
ſued in the Britiſh colonies), it has alſo a power of reviewing the de- 
crees pronounced in theſe cauſes by the Conſervator. 

35. It was long obſerved as a rule, that no court of juſtice could fit 
in time of parliament, becauſe every ſubject was bound to anſwer any 
ſummons or call from the parliament : but ever ſince the Revolution, 
anno 1688, the court of ſeſſion hath had its ordinary terms of fitting, 
whether the parliament ſat or not; and hence, when the parliament 
intended that that court ſhould not meet at the ſame time with them- 
ſelves, they adjourned it by ſpecial acts, ſeveral of which paſſed in the 
reigns of K. William and Q. Anne. Inferior courts ſat at no period of 
time during the vacation of the ſeſſion, that ſo ſome interval might 
remain free from the hurry of all courts of juſtice, for ſeed-time and 
harveſt. The benefit of this inſtitution having been little felt, from 
the frequent diſpenſations granted by the ſeſſion to inferior courts 
to ſit in vacation-time, it was reſolved, by act of ſederunt, July 21. 
1696, that no ſuch diſpenſations ſhould be granted for the future, be- 
yond the 2oth of Auguſt for the harveſt- vacation, and the 2oth of 
March for the ſpring-vacation, But this act is to be underſtood only 
of general diſpenſations; for they continue to be granted for fitting 
after theſe periods, in ſpecial cauſes, where there may be inconveni- 
ency or danger in the delay, or where the aCtion bears a reſemblance 
to voluntary juriſdiction, as the ſervice of tutors, Fc. 

36. Certain inferior courts may fit during the vacation of the court 
of ſeſſion, without diſpenſation. I/, Sheriffs might always have fat 
after Eaſter and Michaelmas ; becauſe the head-courts held upon theſe 
feſtivals were conſidered as the beginning of the ſheriff's ſeſſion, and 
the reaſon drawn from the neceſlity of country- affairs generally ceaſeth 
after theſe terms, July 2. 1629, L. Bamf ;. June 30. 1675, Wardlaw. 
2dly, It was neceſſary for the police of the country, that riots, and 
other breaches of the peace, might be tried at any time: and hence 
juſtices of the peace, whoſe powers chiefly conſiſt. in preſerving good 
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order, may fit at all times in matters which concern the public peace; 
as ſheriffs alſo do in criminal cauſes : but their ſentences pronounced 
in civil queſtions in vacation-time are null, Dalr. 115. 3dly, Barons 
may hold courts without diſpenſation for the payment of rent, on ac- 


count of the danger attending the delay, July 8. 1624, Richardſon ; but 


Appoint- 
he 4.4 of the 
judges of 
the ſupreme 
courts, 


not in queſtions between tenant and tenant. 4thly, Borough-courts ſit 
during the whole year without diſpenſation, not only in breaches of 
the peace, but in actions merely civil: this at leaſt is the uſage in ſe- 
veral of our moſt conſiderable boroughs, La/tly, Commiſſaries may 
judge at ali times in matters properly conſiftorial, becauſe theſe require 
diſpatch 3 but not in cauſes where the commiſſary has barely a cumu. 
lative juriſdiction with other courts, Feb. 6, 1624, Gordon. By the ju- 
riſdiction- act, 209 D Geo. II. all ſheriff and ſtewart courts over Scotland 
may ſit in vacation- time, without diſpenſation, in all cauſes whatever; 
but as that ſtatute does not extend to other inferior courts, the law in 
relation to theſe continues as formerly. On the late alteration of the 
kalendar, the court of ſeſſion reſolved, by act of ſederunt, Feb. 16. 1753, 
to grant no diſpenſations for the ſitting of inferior courts after the 2d 
of April and the 2d of September. | 

37. None of our judges, ſupreme or inferior, had for a long time 
any other appointments than what aroſe from the ſentences they pro- 
nounced. The criminal judges applied to their own uſe the fines or 
iſſues of their ſeveral courts, i. e. all the ſums levied from delinquents 
as penalties of tranſgreſſion: and regalities had a right to the ſingle 
eſcheat of all perſons denounced rebels, who reſided within their ter- 
ritory. In the ſame manner, the judges of the old court of ſeſſion 
were, jointly with the clerk-regiſter, intitled to 40 s. Scots upon every 


decree, by 1457, c. 63. which, as appears by that act, was the only 


conſideration then allowed to them. This ſentence-money was, by 
1587, c. 43. raiſed to the twentieth part of the ſums awarded againſt 
the defender, where the decrees were for liquid ſums, and to L. 5 Scots 
where they conſiſted in facto. Soon after the inſtitution of the College 
of Juſtice, the {mall ſum of L. 1412 Scots was allocated to the judges 
as an annual contribution or tax, payable by prelates out of their be- 
nefices, which 1s mentioned in 1543, c. 2. and has been now of a long 
time aſſigned by them to their private clerks. We learn from the 
books of ſederunt, April 13. 1564, that they had a grant from Q. Mary 
of L. 1600 Scots yearly, out of the quots of teſtaments; but having, 
at the deſire of James VI. given up this right in favour of the biſhops, 
they obtained a grant of L. 10,000 Scots yearly, out of the cuſtoms, 
by 1609, c. 11. ; and by a poſterior act 1633, c. 24. a taxation of 10s, 


Scots for four years was impoſed on every pound-land of old extent, 


| Sheriff's fees, 


and a proportional tax on the boroughs, the produce of which was to 


be properly ſecured for the judges of the ſeſſion. After this laſt 


proviſion was made effectual, the parliament 1641, c. 55. prohibited 
the exacting of ſentence- money by that court; and though the act 
1641, which was enacted during the Uſurpation, was not revived af- 


ter the Reſtoration, it appears from 1661, c. 50. by which a new ad- 


dition was made to the falaries of the judges, that their exacting of 


ſentence- money had been before that time laid aſide, 


38. Sheriffs were alſo intitled to the twentieth part of the ſums con- 
tained in every decree, in name of ſheriff-fee; and as it was the ſhe- 
riff's office to carry into execution all ſentences which were to be exe- 
cuted within the ſhire, whether pronounced by himſelf or by the 
court of ſeſſion, 1537, c. 58. he was intitled to his ſheriff-fee for them 
all, 1491, c. 30. When this became a taſk too burdenſome = = 
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ſheriff himſelf, a cuſtom was introduced, of directing letters of dili- 
gence, which iſſued from the fignet-office againſt a debtor's perſon or 
eſtate, not to the ſheriff, but to a meſſenger, 1537, c. 58. who, becauſe 
he was ſubſtituted in the ſheriff's ſtead, and with his powers as to 
that particular matter, was ſty led in the letters /heriff in that part, and 
was under that character intitled to the ſheriff-fee, 1 503, c. 66. By 
the juriſdiction- act, no fines to be afterwards recovered are to belong 
to the ſheriff, or his deputy, but to the King; and all exaction of ſen- 
tence-money by them is declared unlawful ; in place of which, they 
have ſtated ſalaries from the crown: whereby the liberty is removed, 
that the former practice of poundage or ſentence-money might have 
given them, of riſing too high in their fines againſt offenders, or in 
other ſums contained in their decrees. Meſſengers, when employed 
in poindings, are to this day intitled to the ſherifEfee ; which they 
uſually aſſign to the creditor, upon getting a reaſonable allowance for 
pains or trouble. 


1 1 1. 0; 


Of Eccleſiaſtical Perſons. 


N all ſtates where proviſion is made for the worſhip of the Deity, 
1 the members may be divided into laymen and clergymen ; the laſt 
of whom are perſons conſecrated to the ſervice of God and religion. 
Some account has been already given of the power and authority of 
the civil magiſtrate, and of juriſdiction, as it is exerciſed in Scotland 
by laics, in cauſes merely ſecular. We are in this title to take a view 
of the offices peculiar to the clergy, in ſo far as they have any rela- 
tion to our law, and of the ſeveral juriſdictions exerciſed in this king- 
dom, either by churchmen themſelves in matters purely ſpiritual, or 
by laymen in eccleſiaſtical cauſes. 

2. The Chriſtian church was early divided into five general diſtricts; 
Jeruſalem, Alexandria, Antioch, Rome, and Conſtantinople ; each of 
which had a church-governor, called a Patriarch, who had Primates, 
Archbiſhops, and Biſhops, under him, in their ſeveral orders of ſub- 
ordination ; though the general appellation of Biſhop was frequently 
uſed to expreſs the higher dignitaries of the church, even patriarchs 
themſelves. All theſe patriarchs were at firſt of equal authority ; and 
continued fo till the beginning of the ſeventh century, when, by the 
concurrence of ſeveral favourable incidents, the patriarch of Rome 
was acknowledged, by almoſt all the weſtern parts of Chriſtendom, as 
the firſt and univerſal biſhop of the church, by the name of Papa, or 
father ; an appellation that had been formerly common to all biſhops. 

3. The clergy was divided into the ſecular and the regular. The 
| ſecular were thoſe who had the inhabitants of a particular tract of 
ground given them in charge, over whom they exerciſed the paſtoral 
office, either in an higher degree, as Primates, Archbiſhops, and Bi- 
ſhops, who had ſpiritual juriſdiction over the inferior clergy with- 
in their dioceſes; or in a lower, as Preſbyters, Deacons, Fc. whoſe 
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charge was confined to a particular pariſh or congregation, The 


church where the biſhop had his ſeat or ſee, was ſtyled a cathedral. 
Gentlemen of eſtates frequently founded colleges, or collegiate church- 
es, the head of which was called prepy/itus, provoſt, under whom 
were certain canons or prebendaries, ſo called, becauſe they had a 


ſtated portion, or prebenda, alloted to them, each of them according 


to his degree or ſtall in the church, where the muſic was performed, 
Vor. I. * St. 
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St. J. 2. t. 8. $15. Others of leſſer fortunes endowed chapels ; which 
were built generally at ſome diſtance from the parochial church, for 
the benefit of the founder, and of thoſe who lived in the remoteſt 
parts of the parith ; and which were ſerved by a chaplain, or capella- 
nus. Altarages were ſinall donatives, deſtined for the maintenance of 
a prieſt, who. was to perform divine ſervice for the foul of the found- 
er, or ſome of his deceaſed kinſinen, at a particular altar, ſeveral of 
which were placed in every church, Dirl. Doubts, v. Altarages. The 
clergymen who officiated in thoſe colleges, chapels, and altarages, 
were of the ſecular kind ; though none of them, except the chaplain, 
had any cure of ſouls. | | i 

4. The regular clergy had no cura animarum, nor the charge of any 
congregation, but were tied down to cloſe reſidence in their mona- 
ſteries, unleſs when they were ſent out on miſſions, And they got 
the name of regular, becauſe they were circumſcribed by vow to cer- 
tain rules of devotion and penance, according to the inſtitution of 
their ſeveral orders; and the individuals of them were ſtyled monks. 
Their governor had the name of abbr ; and under him was a prior, 
who governed in the abbot's abſence, or while the office was va- 
cant. But many inſtances occur of priors, independent of any ab- 
bot, who were the heads of ſeparate religious houſes called priories. 
Some few monaſteries were founded in Scotland for the redemption 
of captives from the infidels, under the name of hoſpitals or mini/{ries. 
Prelate is uſed chiefly in the Canon law as a word ſynonymous with 
biſhop, Decretal. l. 3. t. To. tc. ; but in our ancient ſtatutes it denotes 
any dignified clergyman, whether ſecular as biſhop, or regular as ab- 
bot, who had a ſeat in parliament in virtue of his office; ſee title pre- 


| fixed to acta of James V.; 1540, c. 125. &c. Upon the vacancy of any 
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benefice, ſecular or regular, ſtewards were frequently appointed to le- 
vy the fruits during the vacancy, who, becauſe they were mere tru- 
ſtees, were called commendators. Biſhops were in uſe to grant the in- 
ferior benefices within their dioceſes, in commendam for ſix months. 
The Pope alone could name commendators for the higher ; and he at 
laſt, from the fulneſs of his power, appointed them for life, and with- 
out any obligation to account : which was chiefly intended as a cloak 
for the plurality of benefices, and to evade the canon of the ſecond 
council of Nice, by which one benefice only was allowed to be given 
to one and the ſame churchman. But all commendams were by 
our law prohibited, even during Popery, by 1466, c. 3. except thoſe 
that ſhonld be granted by biſhops for a term not exceeding fix 
months. 

5. The Papal juriſdiction was firſt-aboliſhed in Scotland, by an act 
in 1560 ; which, becauſe it was enacted in a parliament not regularly 
authorited by the Sovereign, was ratified by 1567, c. 2. Though from 
that time the regular clergy was totally ſuppreſled, yet ſeveral abbacies 
and priories were, on the death or reſignation of the Popiſh benefi- 
ciaries, given by the King in perpetuam commendam to laics; in virtue 
of which grants, the commendators not only enjoyed the benefices for 
life, but were entitled to a ſeat in parliament, as coming in the place 


of the former abbots and priors. As for the ſecular clergy, we had, 


by the firſt plan of church-government after the Reformation, only 
parochial preſbyters, and over them certain church-officers, ſtyled /u- 
perintendents, who watched over the affairs of the church, each within 
his proper diſtrict. In 1572, the names of Archbiſhop and Biſhop, 
which had been almoſt loſt ſince the Reformation, were reſtored to 
thoſe clergymen who were then, or ſhould be, ordained miniſters of 
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the cathedral churches, with the right of fitting in parliament, and 
with the ſame ſpiritual juriſdiction over-the inferior clergy which had 
been enjoyed by the ſuperintendents. By 1592, c. 114. Preſbyterian 
church- government was eſtabliſhed, by kirk- ſeſſions, preſbyteries, pro- 
vincial ſynods, and general aſſemblies. The vacant biſhopricks were, 
by 1597, c. 231. ordained to be filled up by the King with actual 
preachers or miniſters, who were to have a vote in parliament; reſer- 
ving the ſpiritual policy of the church to be ſettled as the King and 
general aſſembly ſhould agree. Biſhops were, by 1606, c. 2. reſtored 
to all the rights, ſpiritual and temporal, formerly belonging to them, 
which were conſiſtent with the Reformation. Preſbytery again took 
place anno 1638 ; then Epiſcopacy for the ſecond time, by 1662, c. 1.; 
and, laſtly, Preſbytery, by 1689, c. 3. and 1690, c. 5. 

6. As the Pope had, during the Papacy, exerciſed a moſt abſolute 
juri ſd ict ion over churchmen, and in eccleſiaſtical cauſes, quite inde- 
pendent of the civil magiſtrate, which ſome of the Proteſtant cler 
ſeemed willing to draw to themſelves after the Reformation, the King 
was, by 1584, c. 129. declared to have royal authority over all eſtates; 
and to be, by himſelf and his council, judge competent to all perſons 
ſpiritual and temporal, in all matters on which they might be charged. 
His ſupremacy over the church was, by 1669, c. 1. raiſed up tothe right 
of directing its external government: but that act was repealed by 
1690, c. I. as inconſiſtent with Preſbytery, which was then upon the 
point of being eſtabliſhed. By 1584, c. 131. all aſſemblies, even in 
eccleſiaſtical matters, which had not the King's previous licence, were 
prohibited ; and though the powers of the church ſeem to have been 
enlarged in that reſpect, by 1592, c. I14. the clergy have not attempted, 
even ſince the Revolution, to meet in a national aſſembly without the 
royal warrant : and when the King's commiſſioner thought it incum- 
bent on him, in the diſcharge of his office, to diſſolve the aſſembly 
before their buſineſs was over, they prudently ſubmitted to the diſ- 
ſolution *. | 

While our church-government was Epiſcopal, we had two arch- 
biſhops, viz. of St Andrew's and Glaſgow. The firſt had the prece- 
dency, with the title of Primate f all Scotland; the other was called 


the Primate of Scotland. It cannot be affirmed with certainty in whom 


the right of electing archbiſhops and biſhops was veſted for ſome 
ages after Conſtantine the Greas. Several Papal reſcripts, from the 
year 450 to 850, make the clergy and the people joint electors, Diff. 61. 
c. 13. 3 Dift. 63. c.11. 13. &c.; and this is conformable to the 4th 
council of Toledo, held anno 633, Dit. 51. c. 5. $1. and to an Impe- 
rial conſtitution made about the year 800, Capit. Kar. et Lud. J. 1. 
c. 84. Others place the election in the clergy, upon the propoſition 
or demand of the people, D,. 62. c. 1. c. The Emperor Juſtinian, 
anno 528, directed, that three clergymen ſhould be propoſed by the 
inhabitants of the Epiſcopal city; of whom one might be named 
biſhop, (probably by the clergy of the dioceſe), J. 42. pr. C. De epiſc. 
et cler. At laſt, it was decreed by that Lateran council which was 
held in 1215, that the right of election ſhould be in the chapter 
of the vacant cathedral church, Decretal. lib. 1. t. 6. c. 42. 

8. James. V. willing to have the Epiſcopal ſees filled with church- 
men in whom he could confide, did, after the example of Francis I. 
of France, his father-in-law, who had obtained that right by a con- 

cordat 


In the years 1746 and 1760, when, by accident, the King's commiſſion had not arrived 
at the time fixed for the meeting of the aſſembly, the aſſembly met, choſe their moderator, 
and ſettled the order of taking up buſineſs, but did not actually proceed to bulinels till the 
commiſſion arrived. Vide act 1592, c. 116. 
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cordat with Pope Leo X. aſſume to himſelf the fole nomination of 
biſhops ; ſee 1540, c. 125. He indeed continued to ſend to the chap. 
ter a conge d'lire, or a power to elect, under the colour of preſerving 
their former right ; but, at the ſame time, he recommended to them 
a particular churchman, whom it behoved them to chuſe. He who 
was thus recommended, got the name of Biſbop-elect, after he was cho- 
ſen ; and the King's patent under the great ſeal, confirming the elec. 
tion of the chapter, eſtabliſhed in him a right to the ſpirituality of 
the benefice. The King afterwards granted a mandate for his conſe. 
cration, at which the preſence of at leaſt three biſhops is required, 
both by the firſt council of Nice, can. 3. and by Diſt. 66. c. 2.3 to which 
church-canons our ſtatute 1617, c. I. ſeems to refer. Upon this con- 
ſecration, the King was, by the laſt quoted act, to make a ſecond 
grant of the temporality of the benefice ; but as the firſt was under- 
ſtood. to comprehend the whole of the benefice, the ſecond fell ſoon 
into diſuſe. The biſhop afterwards did homage, and {wore obedience 
to the King ; and till then he could not intermeddle with the fruits : 
but after his right was completed, he was entitled to the fruits, down- 
ward from the date of his election. Every biſhop had his council; 
which was called chapter, or capitulum, becauſe it was deemed the in- 
ferior head of the dioceſe. It conſiſted of an archdeacon, dean, and 
ſeveral canons or prebendaries, who were generally miniſters within 


the dioceſe; and, by their advice, the biſhop not only exerciſed his 
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ſpiritual juriſdiction, but managed the temporal affairs in which he 
had a concern within the dioceſe. | 
9. A clergyman who has the charge of a pariſh-church committed 
to him, is ſtyled in the canon law a preſbyter, or rector; and frequent- 
ly, in ours, a parſon, from perſonatus, a general term made uſe of by 
the canoniſts for an eccleſiaſtical office, 6® Decretal. J. 3. t. 4. c. 6. Cc. 
After he was admitted to the church canonically, or according to the 
preſcribed rules, he had a right to the benefice proprio jure, It hath 
been much conteſted, whether, in the earlier ages of Chriſtianity, the 
people had the election of their own paſtors or preſbyters, as they 
ſeem originally to have had of their deacons, Acts vi. 1. et ſeqq. Gra- 
tian affirms, from the authority of a council held at Orleans anno 511, 
that then, and by former church-canons, all inferior churches with- 
in the biſhop's dioceſe were under the biſhop's power, Cauſ. 16. g. 7. 
c. 10. But ſoon after, that right was, for the encouragement of pious 
donations, transferred to the founder, who is by Juſtinian called the 
patron, or advocatus eccleſie, Nov. 123, c. 18. 3 and it has been acknow- 
ledged in this kingdom by our moſt ancient cuſtoms, Reg. Maj. J. 3. 


C. 


10. All are deemed founders, who have either built a church, or 
endowed it with yearly revenues, dict. Nov. ; Cauſ. 16. 9. 7. c. 31. Gar- 
ſias and ſome other canoniſts affirm, that the proprietor of the ground 
on which the church is built, has alſo the right of a founder, as ſoon 
as the church is actually built on it. As theſe foundations were en- 
tirely voluntary, patrons uſed for ſome time great liberties, both with 
thoſe whom they placed in the church, and with its revenues. They 


frequently compounded with the incumbent for the half, or ſome other 
-proportion, of the oblations of the Chriſtians who attended divine 


ſervice there ; a practice heavily complained of, and forbidden by the 
third council of Brancara, anno 570. And in truth patrons conſidered 


themſelves in thoſe days to have as ſtrong an intereſt in church-bene- 

fices, as ſuperiors had in temporal. Hence, upon the emerging of a 

vacancy, they not only named the perſon who was to ſupply it, but 
| the 
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they collated him, by giving him inveſtiture or poſſeſſion of the church, 
in theſe or the like words, Trado tibi eccleſiam 3 Accipe eccleſiam. And 
though collation was ſoon declared to belong ſolely to churchmen as 
a ſpiritual right, which laics were forbidden to exerciſe under the 

in of excommunication, Decretal. l. 3. t. 38. c. 4. & 10. ; yet patrons 
were univerſally acknowledged to have the right of- preſenting to the 
biſhop a proper perſon for ſupplying the vacant church, whom it be- 
hoved the biſhop to collate, The powers aſſumed by patrons in the 
appropriation of benefices, are to be explained infr. ö 2. ft. 10. $11. 
The Pope, while his authority continued, was the preſumed patron 
of all churches, the right of which was not claimed by another ; and 
fince the Reformation, the King is the univerſal patron, where no 
right of patronage appears in a ſubject, St. ö. 2. f. 8. $35. All pa- 
tronages appendant upon lordſhips and baronies which belonged to 
the church before the Reformation, were, by 1587, c. 29. annexed to 
the crown. Thoſe which belonged to archbiſhops, biſhops, or their 
chapters, were reſtored to them by 1606, c. 2.3 1617, c. 2. But ſince 
the ſuppreſſion of Epiſcopacy, the King, as coming in their place, is 
now the patron of all churches which belonged formerly, either to 
the biſhops, or their chapters, 

11. Patrons continued to have this right of preſenting, from the 
Reformation down to 1649, by the 39th act of which year it was 
aboliſhed ; and after they were reſtored to it by the act reſciſſory of 
Charles II. 1661, c. 9. it was again taken away by 1690, c. 23. and the 
election of parochial miniſters veſted in the heritors and elders of the 
pariſh, The heritors were by that act ordained to give to the patron, 
as a compenſation for his loſs, 600 merks Scots; in conſideration of 
which, the patron was obliged to renounce and convey the right of 
preſentation in favour of them and the kirk-ſefſion, and of the magi- 
ſtrates of the borough, where the church was within a royal borough. 
Patrons were again reſtored to this right by 10 Ann. c. 12. with the 
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exception of the few preſentations which had been ſold in conſequence 


of the act 1690. Many inſtances occur where two or more are joint 
patrons to the ſame church; ex. gr. where different perſons have con- 
tributed to the foundation, or where the right of patronage deſcends 
to coheireſſes, or where two churches, which had formerly belonged 
to different patrons, are united into one. In the laſt caſe, the two pa- 
trons are, by ſpecial ſtatute, directed to preſent to the united bene- 
fice alternis vicibus, or by turns, 1617, c. 3. $3.3 and it probable that 
the ſame rule would, from analogy, be obſerved in the other two. 
No patron can preſent to the expectancy of a benefice ; for that right 
ariſes only upon the death, tranſlation, deprivation, or reſignation, of 
the former incumbent, Decretal. I. 3. t. 8. c. 16. 

12. Though the collegiate churches, chaplainries, and altarages 
before deſcribed, were ſuppreſſed on the Reformation ; the parlia- 
ment, who had no intention to incroach on the right of laic patrons, 
inſtead of annexing their benefices to the crown, applied the reve- 
nues to the education of burſars at the univerſities, who were to be 
bred to the church, and the preſenting of whom was continued with 
the former patrons or their heirs, 1567, c. 12. As the provoſt or 
other churchmen provided to thoſe benefices before the Reformation, 
had been the proper beneficiaries or titulars, and conſequently the 
ſuperiors of the lands which were holden of them; ſo the burſars, 
who were by that act veſted in their right, became the ſuperiors, by 
whom alone, according to the feudal rules, their vaſſals could be 
entered: but as it was not ſo eaſy to diſcover the reſidence of bur- 

Vor, I. U fars, 
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ſars, who were perhaps diſperſed over all the univerſities of the king- 
dom, as it had been formerly to find out the church-beneficiaries, 
whoſe reſidence was fixed, the entry of the vaſſals to their lands is, 
by 1661, c. 54. declared to belong to the laic patrons, whole right 
from the crown is better known, and may in moſt caſes be found 


cout by the records, Mackenzie, Ob/. on Taft quoted act, doubts, whe. 
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ther the patrons are thereby made the proper ſuperiors of the lands 
holden of thoſe benefices, becauſe it is only ſaid, that they ſhall 
come in the place of the titulars, as ſuperiors ; that is, that they 
ſhall ſupply their room in entering the vaſſals: but it is abſurd to 
ſuppoſe, that a law was to grant to any perſon a perpetual right of 
infefting vaſſals, without conferring on him all the other rights attend- 
ing upon ſuperiority ; ſee Falc. Feb. 26. 1745, Sir Patrick Dunbar. 

| 13. Beſide the right of preſenting, patrons are intitled to all the 
tithes in the pariſh not heritably diſponed, vid. infr. b. 2. l. 10. F 49. 
and to a ſeat and burial- place in the church; and they have alſo the 
power of receiving and diſpoſing of the fruits of the benefice during 
a vacancy. This laſt right appears, by our ſtatutes paſſed ſoon after 
the Reformation, to be not a bare right of adminiſtration, but of 
property; ſo that the patron could have held and diſpoſed of them 
as his own, 1584, c. 137-3 1592, c. 115. ; 1593, c. 172.; 1612, c. 1, 
But by 1644, c. 20. the patron was obliged to apply them, with the 
advice of the preſbytery, to pious uſes within the bounds of the pa- 
riſh, or at leaſt of that preſbytery. And though patrons were by the 
act reſciſſory 1661, c. 15. reſtored to their former rights, it appears 
by 1661, c. 52.3 1672, c. 20. tc. to have been the ſenſe of the legiſ- 
lature in the reign of Charles II. that the right of patrons to the va- 
cant ſtipends was merely a truſt ; ſo that they ſtill continued under 
the reſtraint impoſed on them by the act 1644, of applying them to 
pious uſes within the preſbytery, Patrons were farther limited in the 
exerciſe of this right by 1685, c. 18. which preciſely obliged them to 
apply their vacant ſtipend, not any where within the preſbytery, but 
within the pariſh, yearly as it fell due, under the penalty of loſing 
their right of preſenting an incumbent for the next turn. But as 
there was no longer room for this penalty, after the right of preſenta- 
tion was taken from patrons by the act 1690, c. 23. it is de- 
clared by that act, that the patron who neglects to apply the vacant 
ſtipend according to law, ſhall forfeit the right of diſpoſing of it for 
that and the next vacancy. Lord Bankton's opinion, 6. 2. f. 8. $ 77. 
appears to be well founded, That now, ſince the right of preſenting 
is reſtored to patrons by the act 10 Ann. the firſt penalty, of loſing 
the next preſentation, which was impoſed by the act 1685, is to be 


applied againſt patrons who neglect to diſpoſe of the vacant ſtipend 


for pious uſes ; both becauſe the right of preſentation, which was 
reſtored to patrons by that Britiſh ſtatute, muſt be underſtood to be 
burdened with all the qualities which formerly affected it, and be- 
cauſe the ſaid ſtatute, which reſtores alſo, in expreſs words, the admi- 
niſtration of the vacant ſtipend to patrons, virtually repeals the act 
1690, in ſo far as it transferred that right from the patrons to the 
preſbytery. The patron, though he muſt, by the act 1685, apply 
the vacant ſtipend at the ſight of the heritors, 1s not bound to follow 
their advice in the appropriation; for the only intereſt of the heri- 
tors is, to take care, that the ſtipend be applied to ſome pious uſe 
within the pariſh. The act 1663, c. 21. has declared the reparation 
of the manſe during a vacancy, to be a pious uſe preferable to all 
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other; but the patron's right of application is not by ſtatute limited Tr. V. 


to any other particular uſe. Though therefore the building of a 
manſe be undoubtedly a pious uſe, he is under no neceſlity of re- 
lieving the heritors of that expence, by appropriating the vacant ſti- 
pend to defray the charges of the building, but may apply it to any 
other pious uſe he thinks fit, 

14. The Sovereign is expreſsly exempted by the faid act 1685, 
from that preciſe application of the vacant ſtipends of the churches 
of his patronage to which the patrons of other churches are limited ; 
ſo that the King's right in the diſpoſal of theſe continues, notwith- 
ſtanding that act, to be what it had been formerly; that is, he may 
appropriate them to any pious uſe within the kingdom : for though 
none of our Kings ſince the Reformation have conſidered their right 
to the vacant ſtipends of the crown's churches otherwiſe than as a 
truſt, yet they were not confined in the diſpoſal of them to pious 
uſes within any particular pariſh or preſbytery, And this uſage is 
not obſcurely hinted at in the aforeſaid act, 10 Ann. by which the 
patronages of the churches formerly belonging to prelates are decla- 
red in general terms to belong to the King, who may diſpoſe of the 
vacant ſtipend to pious uſes, as in the caſe of other patronages be- 
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longing to the crown. It has been doubted, whether the King is in- 


titled to the ſame privilege, as to the patronages to which he has ac- 
quired right ſince the act 1685, by purchaſe or forfeiture ; /, From 
the words of the ſtatute, whereof the King is patron, which, by the 
rules of grammar, exclude thoſe of which he Hall be patron ; 2dly, 
From the rule of law, that the Sovereign, when he acquires any 
right from a ſubject, can be in no better caſe than his author, and 
ſo is liable to the ſame burdens to which the original patrons were 
ſubjected; yet it was adjudged, Neo Coll. 1. 106. that the exemption, 
being a perſonal privilege competent to the King, ought to be ex- 
tended to patronages acquired ſince the act 1685, as well as to thoſe 
which were veſted in the crown at that time. It is not a fixed point, 
whether patrons are intitled to apply the fruits of the glebe during a 
vacancy to pious uſes. It would ſeem that they are not; for the 
glebe is not a proper part of the ſtipend, but an allowance given by 
ſpecial ſtatute to the miniſter over and above his ſtipend; as was ad- 
judged, July 6. 1665, Colvill ; and therefore the heritors, on whom 
the burden of the glebe falls, appear to have an equitable right, in 
the character of donors, to diſpoſe of the produce of it to any pious 
uſe within the pariſh, 

15. It is affirmed by ſome canoniſts, and by Hope, Min. Pr. p. 14. 
that the founder of a church does not become patron of it, unleſs he 
had in the deed of foundation reſerved the right to himſelf ; for that 
patronage, being a ſervitude upon churches, is not to be preſumed 
without an expreſs conſtitution. But it is a more probable opinion, 
that ſuch founder is patron, unleſs he ſhall have formally renounced 
the patronage in favour of the church; i,, Becauſe both the Impe- 
rial conſtitutions and church-canons already quoted, expreſsly aſcribe 
this right to the founder, without making his reſervation a condition 
of it; 2dly, Founders would have been intitled to the patronage, where 
they had expreſsly reſerved it to themſelves, without the aid of any 
canon or conſtitution ; 3dly, If all churches were exempted from pa- 
tronage where that right had not been reſerved in the foundation, e- 
very church where no deed of foundation is extant to prove the reſer- 
vation, muſt be free from patronage, contrary to the known rule, that 


the King is preſumed to be the patron of all ſuch churches, = the 
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B O I. ſpecial caſe, of a pariſh which is judged too extenſive for the cure of 
——. one miniſter, if a fund ſhall be raiſed by voluntary contribution, or 
from the revenues of a borough, for the maintenance of a ſecond, not 
the contributors, but the patron of the mother-church within which 
the other is erected, is deemed alſo the patron of that other church; 
unleſs either, r, Where the contributors reſerve, in the deed of foun. 
dation, the patronage to themſelves ; or, 2dly, Where they have been 
in the exerciſe of any of the rights of patronage without challenge 
from the patron of the firſt church, Pr. Falc. 42. The right of pa- 
tronage cannot, in Craig's opinion, be transferred, without alſo tranſ- 
ferring ſome part at leaſt of the lands to which it was united, in the 
original right, Jib. 2. digg. 8. 5 37. But it is very poſſible, that a pa- 
tronage may be granted or conveyed, without any lands or baronies 
to which it muſt be annexed ; for it is originally not a feudal right, 
but a perſonal privilege, which may ſubſiſt of itſelf, as a jus incorporale, 
and conſequently may be carried by a diſpoſition without ſeiſin, 
St. b. 2. t. 8. $35. But though this may hold in patronages which 
have never been conjoined to lands, yet where they are once united to, 
and tranſmitted along with lands by infeftment, the acquirer of the 
right cannot diveſt himſelf of it, otherwiſe than by infefting the diſ- 

ponee, Nez Coll. i. 84. 
What if the 16. Rules have been eſtabliſned, both by the Canon law and our 
prebytery , ſtatutes, for the more ſpeedy filling of vacant churches, where either 
admit the pre- the patron, or thoſe appointed by law to admit the preſentee, appear 
ſentee? backward. If the biſhop refuſed to collate a preſentee who laboured 
under no legal incapacity, he was obliged, by the Canon law, to pro- 
vide him in ſome other competent benefice, Decretal. l. 3. t. 38. c. 29. 
By the acts paſſed in Scotland immediately after the Reformation, if 
the ſuperintendent refuſed to- admit the preſentee, the patron might 
appeal to the provincial ſynod, and from thence to the general aſſem- 
bly, whoſe ſentence was to be final, 1567, c. 7. After the eſtabliſh- 
ment of Epiſcopacy, the patron was directed, in caſe of the biſhop's 
| | refuſal, to complain to the archbiſhop ; and if he alſo refuſed, the pri- 
| vy council might grant warrant for letters of horning againſt the or- 
i dinary, i. e. the biſhop of the dioceſe, charging him to perſorm his 
duty; and if he ſtill continued obſtinate, the patron was allowed to 
retain the vacant ſtipend, 1612, c. 1. Preſentations muſt now be ten- 
dered to the preſbytery, as coming in place of the biſhop : and though 
no letters of horning have been directed againſt preſbyteries ſince the 
ſtatute of Queen Anne reſtoring to patrons their right of preſenting ; 
either becauſe that part of the former law was not expreſsly revived 
| by the ſtatute, or becauſe ſuch a form of diligence againſt a ſpiritual 
court might be thought inconſiſtent with Preſbyterian church-govern- 
5 ment; yet the right of preſentation is by that act reſtored to patrons, 
and of courſe all the conſequential rights, and among others that of 
retaining the vacant ſtipend. Hence the admiſſion of one into a 
church by the preſbytery, in oppoſition to the preſentee, though it 
may confer on the perſon admitted a paſtoral or ſpiritual relation to 
that church, cannot hurt the civil right of the patron, who therefore 
may retain the ſtipend, as if the church had continued vacant, 
Falc. 11. 213. 3 and this doctrine was confirmed by a judgment of the 
Houſe of Lords, April 1753, on an appeal in the cafe of Dr Dick, then 
miniſter of Lanerk. The patron's right of retention, however, muſt 
not be underſtood in the ſenſe of the old acts, as if he had the abſo- 
lute property: he can only retain as a truſtee, on the footing of the 
preſent law. | 
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17. A laic patron who neglected to preſent a fit perſon to the bi- 
ſhop within four months after the vacancy might have come to his 
knowledge, forfeited, by the Canon law, his right of preſenting for 
that turn, Decretal. I. 3. t. 38. c. 27. ; which was transferred jure devo- 
/utionis to the biſhop in the firſt place, then to the archbiſhop, and ſo 
upward till it came to the Pope; and this limitation of four months 
obtained alſo by our ancient law, Reg. Maj. l. I. c. 2. & 3. A church- 

tron might have preſented by the Canon law within ſix months. 
By the later law of Scotland, fix months have been indulged to lay pa- 
trons for preſenting ; which term is computed, as in the Canon law, 
not from the vacancy, but from the patron's probable knowledge of 
it, if it happened through the incumbent's death, 1567, c. 7. ; and if 
through his deprivation, from the time of ſhewing the extracted ſen- 
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tence of deprivation, to the patron, 1592, c. 115. In default of the 


patron's preſenting within that time, the nomination devolved on the 
church, 1567, c. 7. 3 that is, on the preſbytery, under Preſbyterian 
church-government, 1592, c. 115. and on the biſhop, during Epiſco- 
pacy, 1612, c. 1. Though the act 109 Ann. reſtoring the right of pre- 
ſentation, mentions the ſix months, as if they were to be computed 
from the vacancy itſelf, it were hard to conſtrue that general expreſ. 
ſion into a repeal of the rules formerly eſtabliſhed for computing that 
time ; as the legiſlature's declared intention was, not to alter, but to 
reſtore to us our ancient law, The preſentation by a patron of one 
who has not taken the oaths to the government, or who is miniſter of 
another church, or who ſhall not accept the preſentation, is not ac- 
counted an interruption of the fix months, 5®Geo. I. c. 29. $8. ; but 
if the preſentee be qualified in the terms of that ſtatute, the currency 
of the ſix months is ſuſpended by the preſentation, during the whole 
time that the church-courts are employed in deliberating whether to 
receive him or not; and if they ſhould at laſt reject him for hetero- 
doxy, or whatever other cauſe, the patron has as much time left him 
to preſent after their ſentence, as was to run of the fix months when 
the preſentation was offered to the preſbytery. 

18, In the ceremony of receiving a parochial miniſter to his church, 
during Epiſcopacy, three different acts muſt have been performed: 
firſt, Preſentation, by which the patron, in a writing directed and de- 
livered by him to the biſhop of the dioceſe, named a perſon capable 
of being admitted into the vacant church, and required the biſbop to 
collate him to it. 24%, Collation, called alſo in/itution by the canoniſts, 
which was a writing ſigned by the biſbop, whereby he approved 
of the perſon preſented as properly qualified, and conferred on him 
the vacant benefice, requiring a certain number of the inferior clergy 
to induce him to the church. 30%, Induction, which was an act of 
the parochial miniſters or preſbyters thus deputed by the biſhop, car- 
rying the preſentee to the church, and giving him poſſeſſion, by pla- 
cing him in the pulpit, and delivering to him the Bible, and the keys 
of the church, Upon this the miniſter took inſtruments in the hands 
of a public notary ; and it gave him the ſame real right to his bene- 
fice, that ſeiſin does to lands. 

19. Collation by the biſhop was neceſſary in all benefices which 
had a cura animarum annexed to them, and in thoſe only. It behoved 
therefore all parochial miniſters to be collated ; not only proper be- 
nefic iaries, who were intitled to the tithes themſelves, or had alloca- 
tions of certain parts of them, but thoſe who were merely ſtipendiary, 
i. e. who, becauſe their benefices had been appropriated to cathedrals 
or monaſteries, had only a ſtipend modified to them, either out of the 
tithes or ſome other fund : for both the one and the other had the 


— 


Ceremony of 
receiving the 
miniſter to his 


charge. 


Collation by 
the biſhop tor- 
merly a ne- 
ceſſary cere- 
mony. 


ſouls of their congregations in charge. But prebends, and other be- 


Vol. I. 1 nefices 


— — — . —7— 


— 7 — 7 "EST 


— — eos 


—— — — . — 9 


| 


82 


Book l. 


Form of ad- 
miſſion at pre- 
ſent. 


Com miſſion 
of teinds, its 
powers. 


An Inſtitute of the Law of ScorraxD. 


refices which had no ſuch charge, might be fully veſted in the per. 
ſentee, by the bare nomination of the patron, without any interpo- 
ſition of the biſhop, unleſs perhaps to confer orders on the perſon na. 
med, if he had been a layman, In churches within the biſhop's dio. 
ceſe, where he himſelf was patron, there was no room for preſenting ; 
for preſentations were to be offered by the patron to the biſhop, and 
the biſhop could not with propriety preſent to himſelf. In theſe, 
therefore, he collated pleno jure, that is, without preſentation, whether 
they were menſal churches, vid. infr. b. 2. l. 10. $11. and as ſuch parcel 
of the biſhop's beneſice, or ſeparate churches, of which he was barely 
patron, July 4. 1027, Mackenzie, If he was patron of a church that 
lay in another dioceſe, it behoved him to preſent in common form to 
the biſhop of that dioceſe. Common churches, or thoſe which were ap- 
propriated to chapters, paſſed alſo, before the Reformation, by ſimple _ 
collation, without a formal preſentation, S“. b. 2. 7. 8. F 35.: but as the 
King, or his donatory, became patrons of theſe upon the ſuppreſſion 
of chapters, they were ordained to be conferred, like other parſonages 
or vicarages, on the patron's preſentation, 1594, c. 196. It is the leſs 
neceſſary to enlarge on this head, that all parochial churches are now 
patronate, i. e. ſubject to the right of preſenting, which was originally 
inherent in patronage ; without excepting even thoſe, the preſenta- 
tions of which were ſold in purſuance of the act 1690 for the heri- 
tors and kirk-ſefſions, in whole favour they were renounced, became 
truly the patrons of thoſe churches, as to the right of preſenting to 
the preſbytery. | . 

20. Since the Revolution, the form of admiſſion into vacant 
churches is more ſimple; for inſtead of collation and induction, the 
preſbytery, by an act, proceeding either upon the preſentation ad- 
dreſſed to them by the patron, or on their own jus devolutum, or on a 
call or invitation given by the heritors and elders of the pariſh, admit 
the perſon preſented, or called, as miniſter of the pariſh ; or, as it is 
expreſſed in our ſtatutes, 1592, c. 115. tc. they collate him to the be- 
nefice, after having ordained him a preſbyter, if he was not before in 
orders. And this judicial act of admiſſion gives to the perſon admit- 
ted a legal title to the benefice. * 

21. As the ſeveral expedients attempted, after the Reformation, to 
provide the Reformed clergy in reaſonable ſtipends, to be explained 
below, b. 2. f. 10. fell ſhort of the end propoſed by them, a commiſſion 
of parliament was appointed in the reign of James VI. by 1617, c. z. 
to plant churches, and modify ſtipends to miniſters out of the tithes 
of every pariſh within the kingdom ; and to unite ſmall churches, 
where the tithes were not ſufficient for the maintenance of two mini- 
{ters. To this commiſſion a power was ſoon ſuperadded, by 1621, c. 5. 
of dividing large parithes, and erecting new churches, By 1633, c. 19. 
a ſecond commiſſion was granted, with authority not only to modify 
ſtipends, but to value and ſell tithes ; which was therefore ſtyled, 
The commiſſion for the plantation of kirks and valuation of teinds. Several 
new commiſſions were afterwards appointed, with more ample powers 
of uniting and disjoining pariſhes, of tranſporting churches already 
built to more convenient places, and of annexing and diſmembering 
churches, as the commiſſion ſhould think proper, 1661, c. 61. Cc. 

The 


* That part of the clergy, however, who are averſe to patronage, together with the Chriſtian 
people, have introduced a variety of intermediate forms between the preſenting of the miniſter 
by the patron and his collation ; as rf, They have made it cuſtomary, that there ſhall be a con- 
currence, ſigned by the principal heritors, approving of the patron's choice, and recommending 
the preſenter to the preſbytery : 24/y, There muſt be a moderation of a call, or an inſtrument, 
figaed by ſome of the heritors and elders, requeſting the preſbytery to proceed to the ordina- 
tion of the preſentee; and then a day is appointed for the ordination. Theſe, though now be- 
come cuſtomary formalities, are nothing better than uſurped rights, and have no autberity 
from ſtatute or written law, 
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The laſt of this kind was authoriſed by. 1693, c. 23. : but the power 
of that and all the former commiſſions were, by 1707, c. g. transfer- 
red to the court of ſeſſion, with this proviſo, that it ſhould not be 
lawful for them to tranſport churches, disjoin pariſhes, or build or 
erect new churches, without the conſent of three-fourths of the he- 
ritors, reckoning the votes, not by the number of heritors, but by 
their valued rent within the pariſh Though the commiſſion- court 
is thus reſtrained from erecting new churches without the conſent of 
three-fourths of the heritors, it hath been adjudged, that that clauſe 


Tir. V. 


is to be underſtood only of building a new church in the old pariſh, 


or tranſporting; a church from one part of the pariſh to another; but 
that they have authority to annex or unite two pariſhes into one, 
without ſuch conſent ; in which caſe, they may judge what ſpot of 
the united pariſh is the moſt commodious to build the church upon, 
ly 18. 1750, Pariſh of Kirknewton. The reaſon why the conſent of 
the heritors is neceſſary to the disjunction of a pariſh is, becauſe they 
are, by the disjunction, to be loaded with a certain expence in build- 
ing the church, and perhaps in providing a ſtipend and glebe for an 
additional miniſter ; whereas they can have little or no intereſt to op- 
poſe the union of two pariſhes into one, by which union one incum- 
bent is to ſupply the place of the two former. 

22. By the aforeſaid act 1707, the court of ſeſſion, in the charac- 
ter of commiſſioners of tithes, in order to make up for the loſs of the 
records of the commiſſion-court, which had been burnt by an acci- 
dental fire in the Parliament-cloſe, anno 1700, are impowered to re- 
ceive ſuch extracts as had been taken from the record before that pe- 
riod, which,” after being booked in the new regiſter, are to have the 
ſame authority as the principal writings ; and where no extract of 
the deed or decree had been taken out, the court is authoriſed to 
make up the tenor of the loſt writing upon proper evidence. As all 
the above-mentioned powers are conferred on the ſeſſion by ſpecial 
itatute, they are conſidered, when fitting in the commiſſion- court, 
not as judges of the ſeſſion, but as a commiſſion of parliament ; and 
therefore they have, in that character, diftin& clerks, macers, and 
other officers of court. All ſummonſes of citation before this court, 
and all diligences iſſuing from it, paſs under the ſignet of the ſeſſion ; 
nevertheleſs, it is the Lord Regiſter, or his deputies, and not the 
clerks of the ſignet, who muſt ſubſcribe them, 1707, c. 9. Though 
it be this court alone who can grant augmentations of ſtipend, (at 
leaſt out of the tithes), or pronounce decrees of modification or loca- 
lity, or of the ſale or valuation of tithes, it is the court of ſeſſion, qua 
ſuch, who muſt judge in all queſtions that may afterwards be moved, 
on the legal effect and import of ſuch degrees. 

23. The only fund for modifying or augmenting ſtipends, which 
is put under the power of this court by the ſeveral ſtatutes eſtabliſh- 
ing it, is the tithes of the pariſh where the miniſter who inſiſts for 
the modification ſerves the cure, unleſs there ſhall be a previous agree- 
ment to provide for the miniſter, out of a ſeparate fund, by the par- 
ties who have intereſt in that fund. And hence, though the mini- 
ſters of a borough ſhould bring an action of augmentation before the 
commiſſioners, and, in ſupport of it, offer to prove that there are ſe- 
parate funds, ariſing either from royal grants or private donations, 
under the management of the magiſtrates, out of which an augmen- 
tation ouglit to be decreed to them, the court hath no juriſdiction in 
ſuch action, Dec. 12. 1764, Miniſters of Edinburgh « the reaſon has been 
formerly aſſigned, /upr. ö. 1. f. 2. 7. If therefore the preſbytery have 
erected a new church, either where there are no tithes, as in bo- 

roughs, 
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roughs, or where the tithes have been already exhauſted, the com- 
miſſion-court cannot decree a ſtipend, however expedient or even ne- 
ceſſary the erection may have been. In fuch caſe, a ſtipend cannot 
be eſtabliſhed otherwiſe than by a voluntary deed of the borough, or 
by royal or parliamentary grant, or by private contributions or do- 
nations. Nay, though a ſecond church ſhould be erected in an old 
pariſh, without the authority of the commiſſion-court, by the volun- 
tary donations or ſubſcriptions of the inhabitants, even where the 


tithes of the pariſh are not exhauſted, the court cannot grant to ſuch 
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miniſter an augmentation out of the tithes of the pariſh, which re- 
mained free after what was appropriated for the maintenance of the 
firſt miniſter. The terms of the voluntary agreement among the do- 
nors muſt be the only rule for the rate of ſuch ſtipend ; which is not 
to be augmented at the expence of heritors, who perhaps never con. 


ſented to the original erection, and cannot therefore be bound by the 


deed of third parties. The miniſter of a new erected church is in- 
titled to a judicial augmentation, only where the erection hath been 
made, or at leaſt ratified, by the commiſſion-court, all the heritors 
having been made parties. 

24. The juriſdiction veſted in churchmen is either ſpiritual or civil. 
By the preſent eſtabliſhment, our general aſſemblies, or convocations 
of the clergy, may define or explain articles of faith, condemn here- 
tical opinions, and make canons for. the better eſtabliſhment of the 


government and diſcipline of the church, provided their reſolutions 


be conſiſtent with the laws of the realm, from which our national 
church derives its whole authority. It is the buſineſs of preſbyteries 
to inflict church-cenſures on offenders, plant miniſters in vacant 
churches, and ordain them, tranſlate them from one church to ano- 
ther, ſuſpend them from the exerciſe of their office, and deprive them 
of the office itſelf. But an appeal lies from all ſentences of preſby- 
teries, firſt, to the provincial ſynod, and from them to the general 
aſſembly. Churchmen, during the height of the Papal authority, ex- 
torted from the German Emperors an abſolute exemption from the 
juriſdiction of temporal courts, ſo as not to be amenable to them, 
even in civil or criminal cauſes, Cone. Frid. II. & 4. ſubjoined to the books 
of the Feus : which appears alſo to have been the law of Scotland, 
1466, c. 8. And though now, ſince the Reformation, they are equally 
ſubject with laymen to the juriſdiction of the civil magiſtrate ; yet 
no act of a ſpiritual nature can, to this day, be exerciſed, nor any 
ſpiritual cenſure inflicted, either on the clergy or the laity, but in 
church-courts. A clergyman, for inſtance, may, without doubt, be 
tried by the juſt ic iary for treaſonable diſcourſes, though uttered from 
the pulpit; but no perſon can be either received into orders, or 
deprived of them, or be thrown out of the church by excommunica- 
tion, but by the ſentence of a church- judicatory. It may however 
be obſerved, that certain ſentences or proceedings of church-courts, 
in ſpiritual matters, draw civil effects after them. Thus, the admiſ- 
ſion by a preſbytery of one to the paſtoral charge of a church, who 
has a legal capacity or qualification for it, gives the perſon admitted 
a title to the benefice, 1690, c. 5. and their ſentence of deprivation 
cuts off that right, 1590, c. 115. Our law formerly annexed civil pe- 
nalties to the ſentence of excommunication ; all which are now taken 
away, by 1690, c. 28. And, by our preſent law, the civil magiſtrate is 
prohibited from compelling any perſon to give obedience to the ſentence 
of excomnumication, or to appear in any proceſs brought for the pur- 

ſe of inflicting that cenſure, 109 Ann. c. 6. To have a juſt notion 
of the church's civil juriſdiction, as it preſently ſtands, a diſtinction 
mult be made between eccle/ia/tical caurts and proper church-caurts. re 
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the laſt, we underſtand thoſe that are compoſet partly of clergymen, 
and partly of a number of laymen, who bear office in the church 
under the name of elders, ex. gr. preſbyteries, ſynods, Cc. Eccleſia- 
{tical courts conſiſt of laymen only, as commiſſariots, the commiſſion- 
court, Sc. The civil juriſdiction of proper church-courts conſiſts 
of the following particulars : 1/, Preſbyteries have, in ſome reſpect, 
the charge of parochial ſchools. By 1696, c. 26. the heritors in pa- 
riſhes where no parochial ſchool has been before - eſtabliſhed, are or- 
dained to provide a ſchool-houſe, and modify a ſalary to the ſchool- 
maſter, not under 100 merks Scots, and not above 200, and to pro- 


rtion it among themſelves, according to their valued rent. If the 


heritors fail, then the preſbytery is directed to apply to the commiſ- 
ſioners of ſupply of the ſhire, who, or any five of them, have power 
to eſtabliſh a ſchool, and ſettle a ſalary in terms of the ſtatute. 2d, 
All ſchoolmaſters and teachers of youth, are made liable to the trial 
and judgement of their reſpective preſbyteries, not only for their ſuf- 
ficiency and qualifications, in order to their being elected, but for 
their conduct and deportment after their admiſſion, while they con- 
tinue in their offices, 1693, c. 22. Their powers in the deſignation of 
manſes and glebes are explained, /upr. b. 1. I. 2. F 2. i infr. b. 2. t.10. 
956. 58. 59. ; 1 

25. Before explaining the extent of the civil juriſdiction veſted in 
eccleſiaſtical courts, the judges of which have, fince the Reformation, 
been lay men, it may be premiſed, that in the firſt ages of Chriſtianity, 
when the church, in place of being protected, was perſecuted by the 
ſtats, dying perſons, from the great confidence they repoſed in the 
clergy, frequently committed to them the care of their eſtates, and 
of their orphan children: but theſe were merely rights of truſt, not 
of juriſdiction, During that period, Chriſtians, to ſhun appearing 
before the courts of idolaters, uſually referred their differences, in 
point of private right, to one of their own number, of approved integri- 
ty, for the moſt part to the biſhop. Soon after the Roman Emperors 
had become Chriſtian, all queſtions which properly concerned reli- 
gion, fell under the biſhop's cogniſance: yet, at firſt, no proper ju- 
riſdiction was conferred on biſhops, even in religious matters, but 
ſimply a power of judging, where the parties conſented to it; as ap- 
pears by a conſtitution of Arcadius and Honorius, anno 398, J. 7. 
C. De epiſe. audi. The year after, 399, the fame Emperors appear to 
have granted to biſhops a proper juriſdiction in cauſes concerning re- 
ligion, but to have excluded them from any power of judging in 
points of civil right, even where the parties were willing to have ſub- 
mitted to their cogniſance, Cod. Theod. l. 16. f. 11. c. 1. At laſt, they 
were authoriſed by the ſame Emperors to judge in all queſtions where 
the parties voluntarily brought their differences before them, without 
diſtinguiſhing between civil and religious ; and it was declared, that 
their judgements, where the juriſdiction was thus prorogated, ſhould 
not be ſubject to the review of any civil court, J. 8. C. De epiſc. audi. 
In proportion to the growth of Papal authority, the clergy had the ad- 
dreſs to eſtabliſh in themſelves a proper juriſdiction, not only in que- 
ſtions of tithes, patronage, ſcandal, breach of vow, and in other mat- 
ters which might, with ſome propriety, be ſtyled eccle/iaftical, but in 
every cauſe which they could find the ſmalleſt colour to give that 
name to. Thus, becauſe they had been early intruſted with the ad- 
miniſtration of certain legacies bequeathed to pious uſes, Decretal. J. 3. 
t. 26. c. 3. 17. 19. they gradually atlumed the excluſive right, not only 
of proving or confirming all teſtaments, but of naming adminiſtrators 
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Boox L for managing the moveable eſtates of all who died inteſtate, vid. infr, 
TR” 3. 3. f. 9. $18. 28. Thus alſo, biſhops took on themſelves to judge, 
not only in queſtions of divorce, baſtardy, and adultery, becauſe mar- 
riage was accounted a ſacrament, but in the reſtitution of tochers, De- 
cretal. I. 4. t. 20. c. 2. becauſe tochers were given in the view of mar. 
riage. In like manner, our ancient law gave them the cogniſance of 
all controverſies in which an oath intervened, becauſe an oath was an 
act of religious worſhip, addreſſed to the Deity, Reg. Maj. l. 1. b. 2.; 
J. 2. c. 38. 59. Sc.; and of the trial and deprivation of notaries, 1503, 
c. 64. becauſe all notaries were, by our ancient uſage, authoriſed by 
churchmen in their ſeveral dioceſes. As the clergy were, by the 
means of this extenſive juriſdiction, too much called off from their 
proper functions, they committed the exerciſe of it to their vicars, 
who are in our ſtatutes called officials, 1466, c. 8. or commifſaries. Hence, 
the commiſſary-court is called the bi/ho/”s court, or curia Chriftianitatis, 
and ſometimes the con/i/torial court; a word firſt made uſe of to de- 
note the court in which the Roman Emperors ſat with their council, 
the comites conſiſtoriani, either for determining private cauſes, or for 
deliberating on public affairs, tit. C. De Com. Conjift. 5 Gothofr. Com. in 
Cod. Theodoſ. lib. 11. f. 39. J. 5. and afterwards transferred to courts of 
judicature held by churchmen. Thus the conclave of cardinals is 
called the ſacred conſiſtory. : 
Commiſſaries 26. As the act which was paſſed x 360, and ratified 1567, c. 2. by which 
_ came in place all Epiſcopal juriſdiction under the authority of the Roman Pontiff was 
our. aboliſhed, did, from its firſt enactment, put a ſtop to judicial pro- 
ceedings in conſiſtorial cauſes, Queen Mary made a new nomination 
of commiſſaries, one in every dioceſe, who were to act under the 
royal authority : and immediately after, by a grant, Feb. 8. 1563-4, 
preſerved by Balfour, p. 670. ſhe erected a new commiſlary-court at 
Edinburgh, conſiſt ing of four commiſſaries; the powers of which were 
ratifigd by ſeveral acts, particularly by an unprinted one in 1592, pre- 
ſerved alſo by Balfour, p. 676. This court is veſted with a double 
juriſdiction; one dioceſan, which is exerciſed within the territory 
ſpecified in the grant, viz. the counties of Edinburgh, Haddington, 
Linlithgow, and Peebles, and a part of Stirlingſhire ; and another 
univerſal, by which they may ſet afide the ſentences of all inferior 
commiſſaries, and confirm the teſtaments, not only of all who die in 
foreign parts, or who had no fixed reſidence in this country at the 
time of their deceaſe, but even of thoſe who had, at that time, their 
reſidence in another commiſſariot, during a vacancy in that commiſ- 


| 
1 fariot. = p 
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py whom cha. 1567, gave up the nomination of commifſaries to the court of ſeſſion, 
who had about that time obtained a grant of the quots of teſtaments ; 
authoriſing them to preſent to her perſons proper for the office, after 
0 n making trial of their qualifications; and declaring all grants of com- 
| miſſariot, made without ſuch previous preſentation, null. But upon 
the eſtabliſhment of Epiſcopacy in her ſon's reign, biſhops were, by 
1609, c. 6. reſtored to the nomination of their commiſſaries: and the 
right of naming the four commiſſaries of Edinburgh was, by that 
ſtatute, divided between the archbiſhops of St Andrew's and of Glaſ- 
gow, each of whom was to name two. After the erection of Edin- 
burgh into a biſhop's ſee, in 1633, the nommation of the two com- 
miſſaries of Edinburgh, which had been in the gift of the archbiſhop 
of St Andrew's, was transferred to the biſhop of Edinburgh, provided 


that that archbiſhop ſhould conſent to the nomination; in — 
| 0 
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of which, the biſhop of Edinburgh preſented Wiſhart and 

Aikenhead to the commiſſariot of Edinburgh, with the con- 
ſent of the archbiſhop of St Andrew's. But, ſince the Revolution, 
the right of naming all the commiſſaries of this kingdom has again 
devolved on the crown, as coming in the place of the biſhops. There 
was but one commiſſary-court in every dioceſe, till the erection of 
the commiſſariot of Edinburgh in 1564. Afterwards, in purſuance 
of a royal commiſſion in 1581, preſerved by Balfour, p. 673, authori- 
ſing the ſeſſion to erect new ones, for the conveniency of thoſe who 
lived at a diſtance from the court of the dioceſe, commiſſariots were 
eſtabliſhed at Stirling, Peebles, Lauder, and a few other places which 
had never been Epiſcopal ſees. 

28. As the juriſdiction aſſumed by the clergy during Popery was 
entirely independent of the civil power, and of all fecular courts, 
the ſentences pronounced by them were ſubject to the review of the 
Pope only, or his delegates ; ſo that the juriſdiction of the biſhops 
courts were in that period ſupreme, with reſpect to the courts of 
Scotland. But on the Reformation they were ſtripped of this cha- 
rater, by an act paſſed 1560, and ratified by 1581, c. 115. by which, 
the appeals from the biſhops courts, then depending at Rome, were 

ordained to be decided, not by the commiſſaries of Edinburgh, as 
the ſupreme conſiſtorial court, but by the ſeſſion ; and by a poſterior 
act, 1609, c. 6. the court of ſeſſion is declared the King's great con- 
fiſtory ; and, as ſuch, is veſted with the power of reviewing all de- 
crees pronounced by the commiſſaries. Nevertheleſs, as the ſeſſion 
had no inherent juriſdiction in conſiſtorial cauſes prior to that act, 
and as the act authoriſes them to judge only in the way of advoca- 
tion, they have not at this day any proper conſiſtorial juriſdiction in 
the firſt inſtance, even though the commiſlaries ſhould not reclaim 
the cauſe to themſelves $7. . 4. F. 1. $36. Neither do they give ſen- 
tence in any conſiſtorial cauſe brought from the commiſſaries, but 
remit it to them, with inſtructions how to proceed. By the uſage 
immediately ſubſequent to the act 1609, the ſeſſion did not admit 
advocations to themſelves from the inferior commiſſaries; the action 
muſt have been firſt carried to the commiſſaries of Edinburgh: but 
as that practice had been diſuſed for upwards of a century, a de- 
fence founded on it was repelled, Edę. Fan. 28. 1725, White, Afﬀeer 
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tracted, they have no power of reviewing it, except on a remit from 
the ſeſſion. 

20. The extent of the commiſſaries juriſdiction, and their forms 
of proceeding ſince the Reformation, both in common actions, and 
in the confirmation of teſtaments, have been ſet forth in ſpecial in- 
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ſtructions given to them from time to time. Q Mary, ſoon after 


ſhe had named commiſſaries, ſigned particular inſtructions to be ob- 
ſerved by them, March 12. 1563-4; to which the ſeſſion, after the 
Queen had refigned to them her right of nomination, added a few 
more, March 26. 1567. In purſuance of the act 1609, c. 6. directing 
the commiſlaries to obſerve the injunctions which ſhould be pre- 
ſcribed to them, the biſhops ſigned a full ſet of inſtructions, both to 
the commiſſaries and their clerks, March 2. 1610; all which are pre- 
ſerved by Balfour, p. 655. et eg. After the Reſtoration, it was 
thought proper to reinſtate the commiſſary-courts in their ancient 
rights and forms, which had ſuffered conſiderable innova ions under 
the Uſurper, by new injunctions, drawn up by the biſhops, and 
authoriſed by the King, Jar. 21, 1664. ; which are inſerted, both in 

Lord 
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Boox I. Lord Stair's deciſions, and in the printed acts of ſederunt. To this 
— — day, the commiſſaries retain a privative juriſdiction in all matters 
properly conſiſtorial, ex. gr. in declarators of marriage, actions of 
adherence or divorce, in adultery, baſtardy, the execution of teſta. 

ments, c. Their juriſdiction in queſtions of baſtardy is limited to 

the life of the perſon alleged to be a baſtard : an action for having it 

declared, that one deceaſed was a baſtard, and that his eſtate is fallen 

to the King, muſt, like all other declarators of eſcheat, be purſued be- 

fore the ſeſſion, 

133 o. In actions which bear only a remote reſemblance to conſiſtorial 

cauſes they cauſes, the juriſdiction of the commiſſaries is cumulative with other 

have  priva- judges- ordinary, as in actions for tithes, or the pay ment of ſtipend, in 

tive jure thoſe brought by wives for a ſeparate alimony againſt their huſbands, 

onl; cumula- in applications for inſpecting or ſealing up the writings of perſons de- 

12 ceaſed, or in actions brought by their creditors or legatees againſt the 

executors, But where a privileged creditor of the deceaſed ſues on 

his debt, only to conſtitute it, without a concluſion of payment, ſuch 

action is deemed properly conſiſtorial, and ſo muſt be brought before 

the commiſſaries in the firſt inſtance, Fount. Feb. 10. 1693, Graham. 

Queſtions of ſlander and defamation have been in every period of 

time, even ſince the Reformation, proper to the cogniſance 'of the 

commiſſaries. In all the inſtructions given from time to time by the 

crown, or by biſhops, to theſe judges, actions of ſlander are mention- 

ed as falling under their juriſdiction, immediately before the confir- 

mation of teſtaments, in which it is inconteſtable that their judicial 

powers are privative. But verbal injuries ſtrictly taken, i. e. haſty 

words uttered ſuddenly in rixa, of which below, 5. 4. 7. 4. f 80. haye 

been for ſome time paſt judged of by the court of ſeſſion, and even 

by the juſtices of the peace, New Coll. i. 147. By the above-mentioned 

inſtructions, commiſſaries had a cumulative juriſdiction in the actions, 

though not properly conſiſtorial, of widows, orphans, and other per/onz 

miſerabiles, not exceeding L 20 Scots; and in cauſes referred to 

oath, not exceeding L. 40 Scots; and indeed in all cauſes where the 

parties prorogated their juriſdiction : but where their juriſdiction was 

, not prorogated, they were found not to have the cogniſance of phyſi- 

cians fees, where the ſum exceeded L. 40, Nov. 26. 1622, Liddel; nor of 

tutory accounts, Dec. 8. 1675, Wright ; though they claimed a juriſdic- 

tion in both, as the cauſes of dying perſons and orphans. This part 

of their juriſdiction, which relates to cauſes that have not the proper 

conſiſtorial character, is now preciſely defined by act of ſederunt 

July 29. 1752, proceeding on a complaint exhibited: by the ſheriff. 

clerks againſt the commiſlaries, for illegally extending their juriſdic- 

tion, That act declares, that the commiſſaries have no power to pro- 

nounce decrees in abſence, for any ſum above L. 40 Scots, in actions of 

debt or other civil cauſes referred to oath; or, in other words, that 

they have not the cogniſance of ſuch cauſes, unleſs their juriſdiction 

be prorogated by the conſent of parties: but they are declared com- 

petent to the authenticating of tutorial and curatorial inventories ; 

and to the regiſtration, not only of bonds, contracts, or other deeds 

which bear a clauſe of regiſtration in the books of any judge compe- 

tent, but of proteſts upon bills ; without any limitation as to the ex- 

tent of the ſums contained in thoſe inventories, bonds, contracts, or 

bills. But this muſt be attended to, which has been already ſuggeſt- 

ed, h. 1. f. 2. F 28. that the common clauſe, bearing the granter's con- 

ſent to regiſter in the commiſſary-books, does not give juriſdiftio con- 

tentigſa to the commullaries, in queſtions concerning the legal effects 

of 
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of the deed regiſtered. The conſent is merely to regiſter, and fo can 
go no farther, unleſs the parties ſhall ſubmit to the juriſdiction of the 


31. Inferior commiſſaries have no juriſdiction in ſuch conſiſtorial 
cauſes as are, from their importance or intricacy, proper to the com- 
miſſariot of Edinburgh. Of this kind are actions of divorce, 1609, 
;, 6. and declarators of the nullity of marriage, under which are in- 
| cluded queſtions of baſtardy and adherence, when they have a con- 
nection with the lawfulneſs of marriage, or with adultery, 1:fr. 1666, 
6. 2. The right in the commiſſaries of Einburgh to ſet aſide the 
judgements of inferior commiſſaries is limited in point of time by 
ſid inſtructions, F 16. which requires, that the reduction ſhall be car- 
ried on before the commiſſaries of Edinburgh within a year from the 
decree of the inferior commiſſary. 


E11 


Of Marriage, and of the Relation between Parents and 
Children. 


I. Of Marriage. 


FrER having treated of the ſeveral ranks of perſons as they are 
A diſtinguiſhed by their public characters, they may be conſidered 
in their more private capacities, as huſband and wife, father and child, 
tutor and pupil, maſter and ſervant. The relation between huſband 
and wife is conſtituted by marriage ; which may be defined, after the 
Roman lawyers, the conjunction of man and woman in the ſtricteſt 
ſociety of life, till death ſhall ſeparate them. The words man and wo- 
man may perhaps have been put in the ſingular number, to exclude 
bigamy, by which is underſtood a man's marrying a ſecond wife, or 
a woman's marrying a ſecond huſband, while either of them ſtands 
married to a firſt, 

2. Marriage is truly a contract, and fo requires the conſent of par- 
ties, of which, infr. ö. 3. t. 1. $16. And it is conſtituted by conſent 
alone, by the conjundtio animorum ; ſo that though the parties, after con- 
ſent given, ſhould, by death, diſagreement, or other cauſe whatever, 
happen not to conſummate the marriage conjunctione corporum, they are 
nevertheleſs intitled to all the legal rights conſequent on marriage. 
Neither idiots, nor pupils, can marry, becauſe both are incapable of 
conſent. The Canon law indeed affirms, that a pupil may enter into 
marriage, where there is an ability to procreate or conceive, Decretal. 
l. 4. t. 2. c. 3-3 Or, as it is expreſſed by ſome doctors, ſi malitia ſuppleat 
ætatem. But, fir/t, this doctrine ſuppoſes an indecent inſpectio cor po- 
ris, which is not to be admitted without the moſt urgent neceſſity, 
. 3. C. Quand. tut. vel cur. 2dly, It is adverſe to firſt principles: for 
if the law declares a pupil incapable of entering into the moſt trifling 
contract, from a defect of judgement, it ſurely ought not to ſuffer him 
to engage in an indiſſoluble ſociety, the nature of which he cannot 
form the ſmalleſt notion of ; yet if the married pair ſhall continue to 
cohabit after puberty, ſuch aquieſcence makes the marriage valid, 
J. 4. De rit. nupt. 

Vol. I. Z 3. Marriage 
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3. Marriage is ſeldom contracted without previous eſpouſals, or a 
promiſe of marriage, called by the Romans /pon/alia, or ſtipulatio ſpon- 


ſalitia but theſe are quite diſtin from the marriage itſelf, which re- 


quires preſent conſent. The written antenuptial contracts, therefore, 
in uſe with us, do not conſtitute marriage : for though their ſtyle 
ſeems to import a conſent de praſenti, in the following words, We tate 
one another for our lawful ſpouſes ; yet the obligation which is immedi. 
ately ſubjoined, to ſolemnize the marriage in the face of the church, 
ſhews that the parties do not hold the contract for perfected, till that 
ceremony be performed. Hence inſtances have occurred of perſons 
being charged upon letters of horning to ſolemnize the marriage in 
the terms of that written obligation; whereas if the marriage had 
been deemed perfected by ſubſcribing the contract, the proper action 
would have been a declarator of it before the commiſſaries. The //i- 
pulatio ſponſalitia had this only effect by the jus antiquum of the Romans, 


that an action for damages lay againſt the party promiſing and refu- 


ſing to perform, Gell. Noct. Att. l. 4. c. 4. And when afterwards 
earneſt, arrbæ ſponſalitiæ, came to be given by the bridegroom, he loſt 
his earneſt if he reſiled; and if the bride reſiled, ſhe was obliged to 
reſtore it with as much more, J. 5. C. De ſponſal. The Canon law al- 
lows the party a liberty to reſile, though he ſhould have promiſed up. 
on oath, Decretal. l. 4. f. 1. c. 2. 17. In Holland, he who has entered 
into eſpouſals, according to the law of that country, may, at the ſuit 
of the other party, be compelled to fulfil his engagements remediis præ- 
toriis, by impriſonment, ſeizing his goods, H.; and if he ſtill conti- 
nue obſtinate, the judge may, by his ſentence, declare the marriage 
perfected; the conſent given in the eſpouſals being in ſuch caſe 
brought down, ſictione juris, to the date of the ſentence, Brower de jure 
connub. p. 255. By the cuſtom of Scotland, all promiſes of marriage, 
whether private or more ſolemn, contained in written contracts, may, 
in the general caſe, be refiled from ; which proceeds from our cloſe 
adherence to the rule, Matrimonia debent eſſe libera, and from the conſi- 
deration of the fatal conſequences which often attend forced mar. 
riages, But if we ſuppoſe matters not entire, that is, any thing done 
in conſequence of the promiſe, whereby damage ariſes to any of the 
parties from the non- performance, the party refuſing to fulfil, though 
he cannot be compelled to celebrate the marriage, may be condemned 
to pay the damage ſuſtained by the other party. 

4. In the caſe of a promiſe of marriage followed by a copula ; if the 
promiſe hath been declared by a written marriage- contract in the 
uſual ſtyle, the ſubſequent copula muſt doubtleſs be conſidered as the 
perfection or conſummation of the prior contract, after which there 
can be no room for refiling : and indeed, though the promiſe de futuro 
ſhould be barely verbal, the canoniſts, Decretal. l. 4. t. I. c. 30. and, 
upon their authority, both our judges and writers are agreed, that a 
copula ſubſequent to ſuch promiſe conſtitutes marriage, from a pre- 
ſumption or fiction, that the conſent de præſenti, which is eſſential to 
marriage, was at that moment mutually given by the parties, in con- 
ſequence of the anterior promiſe, St. b. 1. t. 4. $6. and b. 3, f. 3. $42.3 
New Coll. i. 46. This preſumption, though but ſlightly founded in 


nature, is abundantly recommended by its equity, and the juſt check 


Marriage 
may be con- 
ſtituted by 


conſent either 


exprels or ta. before a clergyman, who thereupon declares them married perſons. 


which it gives to perfidy. 
5. The conſent eſſential to marriage is either expreſs or tacit, Ex- 

preſs conſent in regular marriages is ſignified by a folemn verbal vow 

of the parties, accepting each other for their lawful ſpouſes, uttered 


But 
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But it is not eſſential to marriage, that it be celebrated by a clergy- 
man: the conſent of parties may be expreſſed before a civil magi- 
ſtrate, or even before witneſſes; for it is the conſent of parties which 
conſtitutes marriage. And hence the ſame ſtatute which declares, 
that no perſon can be a miniſter without Epiſcopal ordination, takes 
it for granted, that marriage celebrated by a perſon who is not or- 
dained by a biſhop, is valid, 1672, c. 9. Marriage may be alſo, with- 
out doubt, perfected by the conſent of parties declared by writing, 
vided the writing be ſo conceived as neceſſarily to import their 
preſent conſent. The proof of marriage is not confined to the teſti- 
monies of the clergyman and witneſſes preſent at the ceremony. The 
ſubſequent acknowledgement of it by the parties, is ſufficient to ſup- 
port the marriage, if it appear to have been made, not in a jocular 
manner, but ſeriouſly and with deliberation. Thus a marriage was 
ſuſtained againſt the huſband, Feb. 1739, Arrot, chiefly on his owning 
it to the midwife whom he had called to aſſiſt his wife in the birth, 
and to the miniſter whom he had deſired to baptize the child, without 
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any actual proof, either of the marriage, or of the parties cohabiting 


together as married perſons. 

6. Marriage may be alſo entered into, where the conſent is not ex- 
preſs, but is diſcovered rebus ipſis et factis. In this way it is preſumed 
or inferred from cohabitation, or the parties living together at bed and 
board, joined to their being habite, or held and reputed, man and wife. 
Cohabitation therefore does not by itſelf eſtabliſh this preſumption; 
for a man and woman may thus cohabit to gratify their unlawful de- 
fires, without any intention of being bound by marriage. This legal 
preſumption is grounded not only on the nature of things, but on ſta- 
tute, 1503, c. 77. Which provides, that a woman who has been repu- 
ted the wife of a man till his death, ſhall be intitled to and enjoy the 
terce as his widow, till it be proved that ſhe was not his lawful wife. 
Hence it may be obſerved, that the preſumption of habite and repute 
is not ſo ſtrong an evidence of marriage as to exclude a contrary 
proof ; it only throws the burden of it on him who denies the mar- 
riage, _—Hitherto of the conſent of the parties themſelves. By the 
Roman law, the father's conſent was ſo neceſſary to the marriage of 
his ſon, while he continued in his family, that it was doubted, whe- 
ther his ſubſequent approbation could ratify that marriage to which 
he had not given an antecedent conſent. But this duty, of conſulting 
parents on ſo important an article, is one of thoſe which our legiſla- 
ture hath not thought fit to enforce, either by annulling the unduti- 
ful act, or by inflicting any penalty on the actor, though the marriage 
ſhould be entered into even againſt the expreſs remonſtrances of the 
father. The conſent of curators is not neceſſary to the minor's mar- 
riage, either by the Roman law, or the uſage of Scotland. 

7. Marriage is in itſelf null, where either of the parties is, at the 
time of contract ing it, naturally incapable of procreation ; for ſuch 
marriage is inconſiſtent with the propagation of mankind, which is 
at leaſt one great deſign of its inſtitution : yet where the diſability 
proceeds, not from nature, but from ſome temporary infirmity of 
body, or even from old age, the law allows ſuch perſons to aſſume 
to themſelves perpetual companions in the way of marriage, in 
folatium vitæ. 2dly, Marriage is null, where either of the parties 
ſtands already married to a third perſon ; for as one cannot be mar- 
ried to two perſons at once, the marriage to the firſt being valid, the 
&her muſt be void: but of this, infr. b. 4. t. 4. $ 54- It is alſo null, 
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3dly, when it is contracted within the degrees of propinquity or af. 
finity forbidden by law. | ; 
8. Propinquity is diſtinguiſhed by its different lines, and meaſured 


of the degrees by degrees. A line in propinquity is a ſeries of perſons deſcended 


of propinqui- 
ty and affini- 
ty. 


In what de- 
grees marri- 
age is prohi- 


bited. 


from the ſame ſtock or root. That line where the propinquity is con- 
ſtituted between the perfons generating and generated, is called the 
direct. A father is, with reſpect to his child, in the direct line of 
aſcendents; a child, in regard of his parents, in the direct line of de. 
ſcendents. Where the perſons related are not deſcended the one from 


the other, but have the ſame common parent, by whom. the propin- 


quity is formed, that line is called the oblique, tranſverſe, or collateral, 
In computing the degrees of conſanguinity, according to the Roman 
law, every perſon who was generated made a degree, without reckon- 
ing the common ſtock, By this rule, father and ſon were in the firſt 


degree of conſanguinity, becauſe the fon is the only perſon generated; 


brothers in the ſecond, uncle and nephew in the third, and firſt couſins 


or couſins-german in the fourth. The computation of the degrees of 
propinquity in the Canon law, agrees preciſely with that in the Ro- 
man, in the direct or right line of aſcendents and deſcendents ; but 
in the collateral, the canoniſts compute, not by the number of per- 
ſons deſcended on both fides from the common ſtock, but by the 
number of generations upon one ſide only. According to this reckon- 
ing, couſins-german are in the ſecond degree, becauſe each of them is 
but two generations diſtant from the grandfather, who is the com. 
mon ſtock ; whereas they are by the Roman rule in the fourth. In 
the unequal collateral line, where one of the two is farther removed 
than the other from the common ſtock, the Canon law reckons the 
diſtance by the number of generations of the perſon fartheſt removed, 
Decretal. l. 4. t. 14. c. 9. Thus, a niece is related in the ſecond de- 


gree to her uncle, becauſe ſhe is related in the ſecond degree to her 


grandfather, the common ſtock ; and, by the ſame rule, ſhe is no far- 
ther removed from her uncle's ſon; which abundantly diſcovers the 
abſurdity of that method of reckoning. Affinity is that tie which a- 
riſes in conſequence of marriage, betwixt one of the married pair and 
the blood - relations of the other; and the rule of computing its de- 
grees is, that the relations of the huſband ſtand in the ſame degree of 
affinity to the wife, in which they are related to the huſband by con- 
ſanguinity; which rule holds alſo, e converſo, in the caſe of the wife's 
relations. Thus, where one is brother by blood to the wife, he is 
brother-in-law, or by affinity, to the huſband. But there is no affi- 
nity between the huſband's brother and the wife's ſiſter, which is cal- 
led by doctors affinitas affinitatis ; becauſe there the connection is form- 
ed, not between one of the ſpouſes and the kinſmen of the other, but 
between the kinſmen of both. 

9. As to the degrees in which marriage is prohibited, the law of 
Scotland has adopted the Jewiſh law, by a& 1567, c. 15. declaring, 
that marriage ſhall be as free as God hath permitted it; and that ſe- 
conds in the degrees of conſanguinity and affinity, and all degrees 
farther removed, contained in the word of God, may lawfully marry ; 
by which manner of reference it would ſeem, that our legiſlature hath 
conſidered the law of Moſes in that matter to be obligatory upon all 
nations. By Levitic. c. 18. the following rules are eſtabliſhed, either 
expreſsly, or by conſequence. Firf, Intermarriage between aſcen- 
dents and deſcendents in the direct line is forbidden in infinitum, let the 
degrees of propinquity between the parties be ever fo diſtant ; for 
fach marriages are univerſally agreed to be repugnant to the law of 

nature, 


„ 


8 


or 7 Fr, © „ on 


F 2 


Of Marriage. 


nature, and deſtructive of the ties of birth, Grot. De jur. bell. l. 2. f. 5, 
12. verſ. 2. 2dly, Marriage, even in the collateral line, is forbidden 
in infinitum, where one of the parties is loco parentis to the other, i. e. 
where he is brother or ſiſter to the direct aſcendent of the other party. 
Thus, one cannot intermarry with his grand-niece, though he be as 
far removed from her in degree as firſt couſins are, both by the com- 
putation of the Civil and of the Canon law. 3aly, In every inſtance 
which falls not under either of theſe two rales, marriage is lawful in 
the ſecond degree according to the Canon law, or in the fourth ac- 
cording to the Roman; and conſequently couſins- german may inter- 
marry, and all that are farther removed than they. It may be ob- 
ſerved, that the act 1567, which was enacted not long after the Re- 
formation, has followed the rule of the Canon law, as it was the com- 
non way of computing degrees in Scotland at that time, and continues 
to this day among the vulgar. 45), The degrees prohibited by the 
aw of Moſes in conſanguinity, are, in every caſe, virtually prohibited 
in affinity; and, by the aforeſaid act 1567, the prohibition is equally 
broad in the degrees of affinity as in thoſe of conſanguinity. Thus, 
one cannot marry his wife's filter, more than he can his own. In all 
this matter, the rules are the ſame by the law of Scotland, whether 
the parties be related by full or by half blood. | | 
10. Marriage is either regular or clandeſtine. That is regular mar- 
riage, where bans have been regularly publiſhed, according to the 
rules of the church. Proclamation of bans is the ceremony of pub- 
liſhing, with an audible voice in the church, immediately before di- 
vine ſervice, the names and deſignations or additions of thoſe who 


intend to intermarry ; and inviting all who know of any ſufficient 


objection againſt the marriage to offer it before it be too late. This 
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Proclamation 
of bans is re- 
quiſite to a 
regular mar- 
riage . 


ceremony has probably been intended, not only as a guard againſt bi- 


gamy and inceſtuous marriages, but that the parties themſelves might 
have time to think ſeriouſly, before they entered into engagements 
that were to laſt for life. Publication of bans was firſt introduced 
by the Lateran council which was holden in 1216, in general terms, 
without ſpecifying in what churches or how often the publication 
was to be made, Decretal. I. 4 t. 3. c. 3. pr. Afterwards the council 
of Trent, . 24. De reform. matr. c. 1. ordained bans to be proclaim- 
ed on three ſucceſſive holidays, in the pariſh-church or churches of 
the perſons contracting ; and this canon was adopted by our firſt Re- 
formers, and hath been ever ſince obſerved by our church. A certi- 
ficate ſigned by the clerk of the kirk- ſeſſion, that the bans were duly 
publiſhed, is received as legal evidence that they were proclaimed on 
three different Sundays ; not to be traverſed by poſitive proof, that all 
the three proclamations were made on the ſame day. Not biſhops only, 
but preſbyteries, were indulged, by act of aſſembly 1638, V 23. c. 21. 
vith a power of diſpenſing with this form on extraordinary occaſions: 
but the Preſbyterian clergy have not exerciſed it ſince the Revolution. 

11. Clandeſtine marriages, which are contracted without the pre- 
vious ſolemnity of publiſhing bans, are as valid as regular marriages 
are ; but certain penalties have been annexed to them from time to 
time by ſtatute, affecting not only the parties, but the celebrator and 
witneſſes. By 1661, c. 34. whoever ſhall marry, or procure them- 
ſelves to be married, without proclamation of bans, or by perſons not 
authoriſed by the eſtabliſhed church, are ſubjected to impriſonment 
for three months, and to the payment of the ſums ſpecified in the 
act, in name of fine, higher or lower according to their ſtation and 
quality; and the celebrator is to be condemned to perpetual baniſh- 

Vor. I. Aa ment. 


Clandeſtine 
marriage, 
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ment. After the re-eſtabliſhment of Preſbytery, the prohibition to 
folemnize marriages was pointed againſt miniſters who were not or. 
dained by preſbyteries, 1695, c. 12. This reſtraint, in ſo far as it af. 
feed the Epiſcopal clergy, was taken off by 10? Ann. c. 7. which 
gave ſuch of them liberty, both to baptize, and to celebrate marti. 
ages, as ſhould take the oaths of allegiance and abjuration, and pray 
in expreſs words for the Sovereign and all the royal family, at ſome 
time during divine ſervice. The parties who are clandeſtinely mar. 
ried, muſt, by 1698, c. 6. declare the names of the celebrator and wit. 
neſſes, under high pecuniary penalties, and the witneſſes are alſo to 
be fined in L. oo Scots each. Thoſe whoſe marriages were celebrated 
by perſons not authoriſed by the church, had been alſo ſubjected by 
a prior act, 1672, c. g. to the loſs of ſome of the rights conſequent on 
marriage; the huſband loſt his jus mariti, and the wife her jus relictæ; 


which ſtatute, with ſeveral others enforcing conformity, that had pal. 


Rights con- 
ſequent on 
marriage, le- 
gal and con- 
ventional. 


Communion 


of goods, 


ſed in the reigns of Charles II. and James VII. were, after the Re. 
volution, reſcinded, by 1690, c. 27. in the groſs, without mentioning 
any of their contents: and it was adjudged, Feunt. Dec. 11. 1705, Car. 
ruthers, that the firſt act 1672 was reſcinded in all its parts by the 
laſt ; and that conſequently neither of theſe rights are now forfeited 
by a clandeſtine marriage. This judgement may receive ſome ſup. 
port from the favour of marriage, and the ſtrict interpretation which 
ought to be applied to penal ſtatutes ; and likewiſe from this negative 
argument, that in a poſterior act, 1698, c. 6. for making more effec. 
tual the former acts againſt clandeſtine marriages, the only two ex. 
preſsly confirmed by that ſtatute are, 1661, c. 34. and 1695, c. 12, 
without any mention of the act 1672, Yet in ſtrict law it ſeems to 
carry ſome doubt with it; fr, Becauſe the reſciſſory act 1690 plainly 
appears, both by its rubric and general ſtrain, intended merely to 
ſtrike againſt the penalties inflicted upon nonconformity by the ads 
repealed ; 2dly, Becauſe it is declared, by 1695, c. 12, that the ad; 
formerly made againſt clandeſtine marriages (acts in the plural num- 
ber) ſhall continue in force: nevertheleſs, if the act 1672 be not in- 
cluded in the reckoning, there is but one ſtatute to be found then en- 
acted on that ſubject. 

12. The rights conſequent on marriage are either legal, which are 
conferred by the law itſelf, where there are no ſpecial ſtipulations be- 
tween the parties contracting; or conventional, where the contractors 
ſettle their ſeveral intereſts by ſigned articles of agreement. It is the 
firſt ſort only which is to be conſidered under this title. A man and 
woman, by entering into marriage, are joined in the ſtricteſt ſociety 
or copartnery, which neceſſarily draws after it a communication of 
their mutual civil intereſts, (as far as is neceſſary for preſerving the 
ſociety), ſtyled in our law, the communion of goods. This communion 
does not however extend to all ſubjects belonging to the married pair 
at their marriage. As the ſociety entered into is to laſt no longer 
than the joint lives of the partners, rights that have a perpetual du- 
ration, and may be tranſmitted from one generation to another with- 
out periſhing in the uſe, (which our law ſtyles heritable), are not 
brought under the partnerſhip ; ex. gr. a land-eftate, a tenement cf 
houſes, a right of tithes: nay, a bond of borrowed money, if it car- 
ries intereſt, and ſo produces annual fruits, while the debt ſubſiſts, 
is, as to this queſtion, accounted heritable . Nothing therefore be- 

comes 


* The bygones of an annuity which fell due during a wife's viduity, and before her ſecond 
marriage, were found to fall under the jus mari of the ſecond huſband, though the former con- 
tract of marriage bore, that this annuity was to bear intereſt 'from the reſpettive terms of pay- 


ment thereof, Killerran, Huſband and Wife, Ne ii. 
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comes common to huſband and wife, but ſubjects which are of a tem- 
porary nature, and produce no yearly profits while they laſt; and 
which are therefore ſaid by lawyers to be /impliciter moveable, or 
moveable in all reſpects. | 


13. By the common rules of ſociety, the adminiſtration of the goods Ju marin. 


falling under communion ought to be veſted equally in the huſband 
and wife, who are the two /ociz. But as the wife is by nature itſelf 
placed under the direction of the huſband, the huſband hath by the 
law of Scotland the ſole right of adminiſtering the ſociety-goods. 
This rightgets the name of us mariti ; and may be defined, that right 
or intereſt accruing from the marriage to the huſband in the move- 
able eſtate, which either belonged to the wife at the marriage, or ſhall 
be acquired by her ſtanding the marriage. It is ſo abſolute, that it 
bears but little reſemblance to a right of managing a common ſub- 
ect: for the huſband can by himſelf receive all the ſums due to the 
wife which fall under the communion, and grant acquittances to the 
debtors ; he can ſell, and even gift at his pleaſure, her whole move- 
able ſubjects, by any deed that is to take effect during the marriage; 
and his creditors may attach them as his, for their payment: ſo that 
marriage carries all the characters of a legal aſſignation by the wife, 
in fayour of her huſband, of her whole moveable eſtate. Hence any 
moveable ſubject which, after the wife's death, ſhall be diſcovered to 
have belonged to her, falls to the ſurviving huſband ; which it could 
not do, if the jus mariti imported barely a temporary right of admini- 
ſtration during the marriage, As the fruits produced from heritable 
ſubjects, ex. gr. the rents of land, or the intereſt of money, are truly 
moveable, the huſband muſt not only have the right of doing what- 
ever is neceſſary for making the profits of his wife's heritage elleckual, 
but he is as truly proprietor of them as he is of any other of her 
moveable ſubjects. This abſolute power in the huſband over the 
moveable eſtate belonging to the wife, may be thought inconſiſtent 
with the notion of a communion of goods; but it can be no matter of 
wonder, to find ſtrong deviations in the ſociety of marriage, from the 
nature of an ordinary copartnerſhip ; fince the huſband's confeſſed 
ſuperiority over the wife, muſt neceſſarily give to this particular 
communion properties very different from thoſe which obtain in the 
ordinary contract of ſociety. | 

14. It has been always an agreed point, that the conveyance of an 
eſtate by a ſtranger in favour of the wife, whether real or perſonal, 
under condition that it ſhall not fall under the huſband's adminiſtra- 
tion, effectually excludes the jus mariti; for every proprietor may dit- 
poſe of his own under ſuch limitations as he ſhall think proper. 
And though the conveyance to a wife, of a ſum or yearly ſubject, 
ſhould contain no direct excluſion of the jus mariti, all are likewiſe 
agreed, that the huſband can have no intereſt in it, if it be given for 
her maintenance or alimony ; becauſe ſuch proviſions are ſo perſonal 
to the wife, for whoſe ſubſiſtence they are ſpecialiy deſtined, that 
they cannot be transferred to the hufband, nor of courſe be ſub- 
jected to the diligence of his creditors, St. b. 1. f. 4. 9. But the 45 
nariti, as to all ſubjects which truly fall under it, was conſidered, 
both by our ſupreme court, and by all our writers of the laſt century, 
except Dirleton, v. Jus mariti, as a right ſo inſeparable from the cha- 
racter of a huſband, that all reſervation of it by the wife, or renun- 
ciation of it by the huſband, even in an antenuptial contract, was 
ineffectual, and by the neceſſity of law returned to the huſband ; 


becauſe that very reſervation or renunciation fell under the jus mariti, 
as 


may be re- 
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as a moveable right conceived in favour of the wife, Sr. ibid.; July 13. 
1678, Nicolſon. This doctrine, which ſprings from a mere ſubtlety, 
is irreconcileabie to that bona fides which ought to prevail in mar. 
riage-contracts, and indeed to common ſenſe ; for all rights not un. 


alienable may be renounced by thoſe intitled to them, and the hu. 
band's right of adminiſtering his wife's moveable eſtate, is not ac- 


counted by the law of any other country ſo eſſential to him, but that 
he may diveſt himſelf of it. It is thercfore now received as a ſettled 
point, both by our judges and writers, that a huſband may, in his 
marriage-contract, renounce his jus mariti, in all or any part of the 
wife's moveable eſtate, June 23. 1730, Walker 5 Falc. and Kilkerran, 
Feb. 5. 1745, Truſtees of Mrs Murray. The jus mariti ariſes from the 
marriage ex lege, from an act of the law itſelf, and therefore needs no 
intimation, or other form, to its conſtitution, Dec. 18. 1667, Auchin. 
leck. His being huſband gives him a complete title to his wife's 
moveable eſtate, 

15. From the jus mariti paraphernal goods are exempted. Over 
theſe the huſband has no power : they are neither alienable by him, 
nor can they be attached for his debts. By the Roman law, the 
whole eſtate belonging to the wife continued her property, and was 
enjoyed by her as ſuch after marriage, except the dos or tocher, of 
which, though it was to be returned to her on the death of the huſ- 
band, he enjoyed the fruits while the marriage ſubſiſted. Every 
ſubject belonging to the wife, præter dotem, or beſide the tocher, was 
in that law ſtyled paraphernal ; and we alſo make uſe of the word to 
denote that kind of moveables which continues the wife's property 
notwithſtanding the marriage. By a ſolemn decifion, Fount. Dec. 4. 
1696, & Jan. 15. 1697, Dicks, paraphernalia, as underſtood in the 
law of Scotland, are declared to include the whole veſfitus and mundus 
muliebris ; i. e. not only the lady's body-cloaths and wearing apparel, 
but all the ornaments of dreſs proper to a woman's perſon, as neck- 
lace, ear-rings, breaſt or arm-jewels, given by her huſband to her at 
any time of her life, either before or ſtanding the marriage. Things 
of promiſcuous uſe to man and wife, ex. gr. watch, jewels, medals, 
plate, and even the repoſitories for holding paraphernalia, are not 
paraphernal, unleſs they be made ſuch by the bridegroom's giving 
them to the bride before or on the marriage-day : for if he ſhould 
make a preſent to her of a ſubject not properly paraphernal the next 
morning after the marriage, the donation is revocable ; of which ſee 


infra, \ 29. et /eqg, Things of this laſt kind are paraphernal only 


with reſpect to that huſhand who made them ſuch ; and therefore 
are eſteemed common moveables, if the wife, who had right to them, 
be married to a ſecond huſband, unleſs he ſhall in like manner ap- 
propriate them to her. The preſent frequently given to a wife by a 
purchaſer of lands, for her renunciation of the liferent-right ſhe had 
in the lands purchaſed, which is commonly ſtyled the lady's gown, 
hath by our cuſtoms the like nature and effects with goods properly 
paraphernal, Fuly 26. 1709, La. Pitfirran *, 

16. As the huſband acquires by his marriage a right to the move- 
able eſtate belonging to the wife, he is liable in payment of the move- 
able debts contracted by her before the marriage, according to the 
rule, J. 149. De reg. Jur. Ex qua perſona quis lucrum capit, ejus factum præ- 


Aare debet. And as this right is univerſal, extending to the univerſal 


| Jus 
* Preſents made to a lady on occaſion of leaſes being let or other bargains made by the hut- 


band, are not inter paraphernalia, but are confidered as donations gue morte confirmantur. Kil- 
rerran, Huſband and Wife, Nè xviii. | 
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of his wife's moveable eſtate, his obligation alſo reaches to her 
whole moveable debts, which, as ſome lawyers chuſe to ſpeak, tran/e- 
unt cum univerſitate, though they ſhouldfar exceed her moveable eſiate. 
But this burden ſuffers a reſtriction in point of time: as the obliga- 
tion was created by contracting the marriage, it falls by its diſſolu- 
tion. And in truth the huſband is not the debtor in his wife's debts 
even while the marriage ſubſiſts: in all actions for payment, the wife 
who continues debtor notwithſtanding the marriage, is the proper de- 
fender ; the huſband is made a party to the ſuit, merely for his inte- 
reſt ; that is, as curator to the debtor ; and he is made liable as ha- 
ring, under the name of adminiſtrator, the abſolute diſpoſal of the 
goods common to the debtor and himſelf. As ſoon therefore as the 
marriage is diſſolved, and the ſociety- goods ſuffer a diviſion, the huſ- 
hand is no longer concerned in the ſhare belonging to his deceaſed 
yife; and conſequently he is no longer liable in payment of her debts ; 
which the creditors muſt recover, either by a demand from her re- 
preſentatives, if ſhe have any, or by legal diligence againſt her ſepa- 
rate eſtate, | 

17. This obligation upon the huſband is perpetuated againſt him 
in the following caſes : ir, If complete diligence have been uſed up- 
on his wife's debts, againſt his eſtate, real or perſonal, while ſhe was 
alive ; for there the huſband, as proprietor of the ſubject affected, 
muſt, by the common rules of law, either abandon his property, or 
relieve it from the burden with which it ſtands charged. Though, 
therefore, diligence have been commenced, during the marriage, a- 
gainſt his land-eſtate, by ſummons of adjudication, or againſt his 
moveables by arreſtment, the diligence will fall, unleſs it hath been 
alſo perfected before her death, by decree of adjudication, or of forth- 
coming, Jan. 23. 1678, Wilkie ; St. b. 1. t. 4. $17. Nay, though de- 
cree hath been recovered againſt the huſband for the debt during the 
marriage, yet if it has no relation to land, the obligation upon him 
will fall by the wife's deceale, even ſuppoſing the utmoſt diligence to 
have been uſed upon it againſt his perſon, by impriſonment, Dirl. 10. 
(2. ; Had. Feb. 26. 1623, Douglas; becauſe ſuch decree, and all the 
perſonal diligence conſequent on it, 1s directed not againſt the huſ- 
band's eſtate, but againſt his perſon, barely for his intereſt; and ſo 
ceaſeth with his intereſt. 20%, If the wife's creditors have not been 
able to obtain payment, after her death, out of her ſhare of the ſocie- 
ty- goods, or her other ſeparate eſtate, the furviving huſband continues 
liable to thoſe creditors, though they ſhould not have uſed the leaſt 
ſtep of diligence againſt him; not indeed in /o/idum, for the whole of 
their ſeveral debts, but in quantum lucratus eff, in fo far as he hath en- 
riched himſelf, or been a gainer, by the marriage; for equity will 
not ſuffer him /ocupletari cum damno alterius, to retain any profit out 
of the wife's eſtate, by which her creditors are cut off from the natu- 
tal aud only fund of their payment. A huſband is not accounted la- 
cratus, who has got no more than an ordinary tocher by his wife ; for 
a tocher is given for an onerous cauſe, ad ſuſtinenda onera matrimoni : 
It is therefore the exceſs alone which is /ucrum; and that muſt be 
Judged of by the rank and fortune of the two parties, Dec. 23. 1665, 
Burnet, The huſband, becauſe he was at no period the proper debtor 
n the ſums due by the wife, is only liable in payment of them /ub- 
diarie, if her own ſeparate eſtate be not ſufficient to clear them off; 
and therefore no action can lie againſt him as /ucratus, at the ſuit of 
the creditors of his deceaſed wife, till the primary debtors, that is, the 
vite's repreſentatives, be diſcuſſed, Jan. 23. 1078, Wilkie, Pr. Falc. 54. 
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18. Where the wife was, prior to her marriage, debtor in ſuc}, 
debts as would have excluded the jus maritz if they had been due t, 
her, ex. gr. in bonds heritable by a clauſe of infeftment, or even in 
moveable bonds bearing intereſt, the huſband is not liable for the 
principal ſums contained in thoſe bonds, but merely for the intereſt 
remaining due at the marriage, or which may grow upon them du. 
ring the marriage; becauſe in bonds of that kind due to the wife, 
the huſband would have been intitled to no more than that intereſſ, 
and a huſband's obligation for his wife's debts ought to be commen. 
ſurated to the right he hath in her eſtate, Fount, Jan. 10. 1696, Oſborn ; 
July 13. 1708, Gordon. But in the following inſtances, he is liable 
even for the principal ſums contained in ſuch bonds: fir/?, Where he 
has been, by the marriage- contract, aſſigned to the univer/um jus of the 
wife, heritable as well as moveable; for if the huſband be liable to 


pay his wife's moveable debts, in conſequence of the legal right which 


Huſband's 


power over 
the perſon of 
his wife. 


he acquires by marriage to her moveable eſtate, he ought, by the ſame 
reaſon, to be ſubjected to her whole debts, where he accepts of a pre- 
ſent conventional right to her whole eſtate, Fan. 24. 1738, Dick. 2d, 
The huſband, where he is /ucratus, is bound for his wife's debts of 
whatever kind, in ſo far as the /ucrum goes, if ſhe has no ſeparate eſtate 
for the payment of her creditors ; for the principle on which that 
obligation is grounded, is equally ſtrong and forcible, whether it be 
applied to debts which carry intereſt, or to thoſe that are fimply 
moveable, Fount. Jan. 23. 1708, Leſly. 

I9. The huſband acquires, by the marriage, a power over both the 
perſon and the eſtate of the wife, Her perſon is in ſome ſort ſunk 
by the marriage; ſo that ſhe cannot act by or for herſelf: and as fa 
her eſtate, ſhe has nothing that can be truly called her own, where 
matters are left to the diſpoſition of the law ; for not only her per- 
ſonal, but the rents of her heritable eſtate, and the intereſt of her 
bonds, become the property of the huſband. In conſequence of this 
power, „rt, The huſband can recover the perſon of his wife from all 
who ſhall with-hold or withdraw it from him : nay, her perſon, while 
ſhe is v2/lita viro, is free from all execution upon debts contracted by 
herſelf ; which, by her coverture, ſhe becomes diſabled to pay, Fount, 
Fan, 11. 1704, Gordon. At the ſame time the huſband, who is not the 
proper debtor, is liable to perſonal diligence at the ſuit of her credi- 
rors, ſo long as the marriage ſubſiſts. But notwithſtanding this power 
in the huſband, execution may be uſed againſt a wife's perſon, to 
compel her to the performance of facts which are in her own power, 
and cannot be validly performed but by herſelf; ex. gr. to enter the 
heirs of her vaſſals, to receive adjudgers in lands holden of herſelf, or 


to exhibit writings in her own cuſtody, upon letters of diligence, 


St. b. 1. t. 4. 14+ 2dly, As the wife is incapable of acting for her- 
ſelf, the huſband is laid under an obligation to provide for her; not 
only to ſupply her with the neceſſaries of life, but with its conve- 
niencies and comforts, ſuitable to his rank and eſtate, Upon this 
principle, where the uſe of the waters at Bath, or in any foreign coun- 
try, is judged neceſſary for the wife's health, the huſband, if his for- 


tune can afford it, is made liable in repayment of the ſums borrowed 


by her from her relations or acquaintance, for defraying the expence 
of the journey, Fount. July 19. 1711, La, Kinfawns, As it is the wife's 
duty to live in family with her huſband, he cannot be compelled to 
maintain her in a ſeparate houſe; yet, if he ſhould either abandon 
his family, or turn his wife out of doors, or by barbarous treatment 

| endanger 
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endanger her life, or even offer ſuch indignities to her perſon as muſt 
render her conditiou quite uncomfortable, the judge will, on proper 
proof, authoriſe a ſeparation a men/a et toro, and award a ſeparate ali- 
mony to her, ſuitable to her huſband's fortune, to take place from the 
time of the ſeparation, and to continue till there ſhall be either a re- 
conciliation between the parties, or a ſentence of divorce. 

20. It ariſes from this poteflas maritalis that the huſband becomes, 
by the uſage of Scotland, curator to his wife, He was, by the Ro- 
man law, incapable even of being named his wife's curator by a ma- 
giſtrate, J. 2. C. Qui dar. tut. leſt the wife, either through affection or 
fear, ſhould be backward to call him to account. But this reaſon, in 
ſo far as concerns the goods in communion, can have no place in our 
law, which authoriſes the hufband to manage them without account. 
It is ſaid by Lord Stair, 6. I. f. 4. F 13. and after him by Sir George 
Mackenzie, F 11. h. t. that the huſband is both tutor and curator to 
his wife : but women are ſet free from the power of tutors at the age 
of twelve ; and till they arrive at that age, they are incapable of mar- 
riage. Sir James Steuart, v. Curator, affirms, that on the marriage of 
a female minor, who had before been under curatory, the former cu- 
ratory, though it expires in ſo far as it relates to her perſon and per- 
ſonal eſtate, which fall under the huſband's power, yet ſtill ſubſiſts as 
to her heritable eſtate : but it is the more common opinion, that the 
moment that the huſband's right of curatory commences, the office 
of the former curators expires in totum. 

21. In conſequence of the huſband's office of curatory, fir, No ſuit 
can proceed againſt the wife, till he be cited as defender, for his in- 
tereſt “; and if the huſband hath not his domicil within the territory 
of the inferior judge before whom the cauſe is brought, application 
muſt be made by the purſuer to the court of ſeſſion, who of courſe 
grant letters of ſupplement, as a warrant for the huſband's citation. 
If the ſuit be brought before an inferior judge, againſt an unmarried 
woman, who marries during the dependence, and whoſe huſband is 
ſubject to his juriſdiction ratione domicilii, he may be made a party to 
it, by letters of diligence, proceeding on the warrant of that judge, 
Spottiſ. Baillie, p. 154. But if he be not ſubject to that juriſdiction, 
letters of ſupplement are neceſſary ; which muſt be granted by the 
court of ſeſſion ; and get that name, becauſe they are deſigned to ſup- 
ply the want of juriſdiction in the inferior judge, by the interpoſition 
of our ſupreme and univerſal civil court. Neither, 24ly, Can the wife 
ſuc in any action without the concurrence of the huſband. If the 
| huſband without reaſon refuſe to concur, Falc. i. 235. and Kil- 

terran, Huſband and Wife, Ne xiv. or ſhall be incapable of concur- 
ring, on account of any dilability, either legal, as forfeiture ; 
natural, as fatuity ; or accidental, as reſiding for the time in a 
foreign country; or if the ſuit is to be brought againſt her own 
huſband, for ſecuring to her the ſtipulations in her favour, contained 
in the marriage-contract, Fount. Feb. 17. 1703, Scot, the judge will of 
courſe authoriſe any perſon ſhe is pleaſed to recommend, to concur 
with her, and carry on the action in her name, Fan. g. 1623, Marſhall. 
Yet a wife is not to be authoriſed to ſue her huſband, except in ne- 
ceſſary or urgent caſes, ex. gr. if he be ver gens ad inopiam, Fount. Nov. 16. 
1704, Roſs, or if he has wilfully diverted from or thrown off his wife, 
Dec. 21. 1626, La. Foulis. Proceis is ſuſtained at the ſuit of the wife, 
though no curator be authoriſed, where ſhe ſues her huſband after ſe- 


paration, 


It was found, that a wife purſued for a delict, e ould not wave the defence, That the huſ- 
band was not called, Ki/terran, Huſband and Wife, N* xv. 
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paration, for payment of a yearly ſum which he had agreed to give 
her in name of alimony, Fount. Nov. 7. 1695, E. Argyle ; for if her 
perſon be in that caſe ſo far recovered from her huſband's power, 
that ſhe is capable of enjoying the property of an alimentary provi. 
fion, ſhe muſt alſo be capable of holding plea for the recovery of that 
proviſion, To fave the trouble of applying to judges for the autho- 
riſing of ſuch actions, care is generally taken, in marriage-contracts, 
to name ſome of the wife's neareſt kinſmen, at whoſe ſuit execu- 
tion may paſs againſt the huſband, for performing his part of the ar- 
ticles. 

22. It alſo proceeds from the curatorial power of the huſband, that 
all deeds done or granted by a wife without his conſent, are in them- 
ſelves null, though they ſhould relate to her own property, and make 
no incroachment on any right competent to the huſband ; ſee infr. 
$27. The rule, That wives are under the curatory of their huſbands 
is applicable even to brides : for though a bride be truly ui juris while 
ſhe continues unmarried, yet, on her actual marriage, the huſband's 
curatorial powers draw back to the time of proclaiming the bans ; 
after which, the bride is diſabled from contracting debts, or granting 
deeds, not only to the prejudice of her future huſband, but her own. 
She cannot therefore, after the proclaiming of bans is begun, contract 
any debt which will be effectual either againſt herſelf or the bride- 
groom 3 nor can ſhe diſpoſe of any part of her eſtate in donation, or 
even as a proviſion to her children of a former marriage, without his 
conſent, Dirl. 13.; though he cannot properly be ſaid to ſuffer pre- 

judice by ſuch proviſion or donation, fince he is brought under no 


obligation to pay, and only loſes the hope of what might have other- 
' wiſe been his upon the marriage. Yet it is not ſufficient for this pur- 
| Poſe, that the bans have been publiſhed at the bridegroom's pariſh- 


church; for no notification, by publiſhing bans, can interpel a per- 


Tn what re- 


ſpect this cus 


ratory differs 
from that of 


a minor, 


ſon from contracting with any woman, unleſs it be made within the 
pariſh-church where ſhe herſelf dwells. Beſides, bans ought to be 
publiſhed in the ſpecific terms of law; the law refers to the order of 
the church, 1601, c. 34. and the church hath required their publica- 
tion in the pariſh-churches, both of the bridegroom and of the bride, 
ſupr. & 10.; July 8. 1623, Macdougal. But if the perſon contracting 
with the bride knew, before executing the deed, that her bans were 
proclaimed in a church, though not that of her own pariſh, ſuch pri- 


vate knowledge is, in the judgement of law, accounted an interpel- 
lation with reſpect to him. | 


23. In the following particular, the legal curatory of an huſband 
differs from common curatory. Curators are given to minors, ſolely. 
for the minor's benefit, not their own; and therefore they cannot, 
by any interpoſition of their authority, give ſtrength or validity to 
any deeds of the minor in which they themſelves have a direct inte- 
reſt ; but a huſband can give a legal effect to deeds of that fort grant- 
ed by the wife: for the huſband's conſent is required, not becauſe 
the wife is incapable of judging for herſelf, (for no incapacity can 
be alledged againſt ſuch at leaſt as are of perfect age), but becauſe ſhe 
is under the power of the huſband ; and as his curatorial powers ariſe 
in part from his ſuperiority over the wife, and ſo are to be conſidered 
as a mutual benefit to both, it would be unjuſt to wreſt that autho- 


rity which 1s veſted in him partly for his own benefit, to his preju- 


dice, by rendering him incapable of receiving any preſent or dona- 
tive from his wife. It has therefore obtained in practice, that in all 


.caſes where the conſent of the huſband would be neceſſary, if the 


deed 
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geed were to be granted by the wife in favour of a third party, his 
ſimple acceptance or intervention equally authoriſes it if it be granted 
in favour of himſelf, Thus, in poſtnuptial contracts, or in renuncia- 
tions by the wife of her liferent, or in pure donations tothe huſband, 
there is no neceſſity of a formal interpoſition of his authority; his 
barely intervening as a party in the poſtnuptial contract, or his ac- 
ceptance of the renunciation or donation, implies his authority, and 
conſequently is ſufficient to give force to the deed. This doctrine is 
univerſally held to be juſt where the wife is major ; but if ſhe be mi- 
nor, it admits of a doubt, whether ſhe can execute any deed in her 
huſband's favour, fince no minor has a power of granting deeds with- 
out the conſent of his curator, and no curator to a minor can be 
auctor in rem ſuam. There is this other difference between the curatory 
of a huſband, and that to a minor, that the wife's contracts after 
majority, authoriſed by her huſband, are not only valid, but not ſub- 
ject to challenge upon leſion. 

24. There are ſome obligations granted by the wife during mar- 
riage, which require the huſband's conſent ; others are valid without 
it; and a third fort are null, though his conſent be interpoſed. Ob- 
ligations ariſe either from delict or contract. Obligations formed by 
the wife's deli, ſtand good againſt herſelf, becauſe marriage affords 
no indemnity to delinquents ; but they have no operation againſt the 
huſband, unleſs he be convicted of acceſſion to the crime or deli& 
which produced the obligation; for delicts, being perſonal, ought to 
draw no puniſhment on the innocent; Culpa teneat ſuos auctores. The 
effect of ſuch obligations is in ſeveral reſpects limited even as to the 
wife: for though her perſon be under the power of the law, ſo as ſhe 
may be baniſhed, impriſoned, or even puniſhed capitally upon a cri- 
minal trial; yet where the puniſhment reſolves into a pecuniary fine, 
neither can her perſon be attached for the payment of it during the 
marriage, becauſe ſhe is by her coverture utterly diſabled from pay- 
ing; nor the goods in communion, becauſe theſe are the property of 
the huſband, who is not liable: diligence muſt therefore be ſuſpend- 
ed till the diſſolution of the marriage, except as to ſuch heritable 
eſtate of the wife as is not ſubject to the jus mariti, Edg. Fuly 2. 1724, 
Murray; Home, 105. Kilkerran, Huſband and Wife, N“ i. | 

25. As for obligations ariſing from contract, our law hath been ſo 
ſolicitous to protect wives from impoſition while they are /ub cura ma- 
riti, as to declare all perſonal obligations granted by the wife, though 
with the huſband's conſent, to be ipſo jure void; ex. gr. bonds, bills, 
promiſſory notes, obligatory receipts, contracts, Cc. for whatever 
cauſe they may have been granted, whether for borrowed money, the 
price of goods, or as cautioner for others; becauſe her perſon being 
quodammodo ſunk in that of her huſband, is not a proper ſubject of 
obligation, For this reaſon, perſonal obligations granted by a wife, 
do not acquire force even by her judicial ratification of them, Feb. 18. 
1663, Bir/h; for deeds in themſelves null, cannot be rendered effec- 
tual by any ratification, (though they may, by acts of homologation 
performed by the granter after becoming. ſui juris, infr. b. 3.t. 3.4 47-): 
and indeed this doctrine is neceſſary for the ſecurity of women clo- 
thed with huſbands. But this rule admits of ſeveral exceptions. Fit, 
Where the wife gets a ſeparate peculium or ſtock, either from her fa- 
ther or a ſtranger, for the maintenance of herſelf and children, which 
is by the grant exempted from the jus mariti, ſhe can lawfully charge 
or burden that ſtock, and bind herſelf for ſums of money, in fo far 
as it extends, Dirl. 164. By ſtronger reaſon, 24ly, Where there is a 
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huſband hath ſettled a yearly ſum for the wife's ſeparate maintenance, 
her perſonal obligations during their ſeparation are effectual again 
her; yet not ſo as diligence may proceed on ſuch obligations againſt 
her perſon ; ſince no wife can be ſubjected to perſonal diligence upon 
a civil cauſe, even after either legal or voluntary ſeparation, till the 
marriage itſelf be diſſolved by divorce. Theſe obligations contracted 
by the wife after ſeparation, cannot in the leaſt degree affect the huſ- 
band : for by his ſecuring a yearly annuity for her maintenance, he 
fulfils the natural obligation the marriage laid him under to provide 
for her; and therefore the creditors who continue to deal with her, 


contract upon her faith ſolely. | 


26. Where the wife is prepoſita negotiis by the huſband, intruſted 
with the management, either of a particular branch of buſineſs, or 
of his whole affairs, all the contracts ſhe enters into in the exerciſe of 
her præpoſitura, and even the debts due by her for the price of goods, 
though they ſhould not be conſtituted by writing, but ariſe merely 
ex re, from furniſhings made to her, are effectual: but ſuch obliga. 
tions have no force againſt herſelf, for ſhe acts not in her own name, 
but againſt her huſband, who gave her powers to act, and who muſt 
on that account be bound by her deeds. A prepoſitura may be con- 
ſtituted, either expreſsly, by a written commiſſion or factory, or ta- 
citly, when the wife has been in uſe, for a tract of time together, 
without a formal mandate, to act for her huſband, while he either 
approves of her management by fulfilling her deeds, or at leaſt, be- 
inginthe knowledge thereof, connives ator acquieſces in it, Dirl. 319, 
With regard to diſburſements neceſlary for a family, the rule is, that 
the wife, who is formed by nature for the management within doors, 
is preſumed, while ſhe remains in family with her huſband, to be 
prepoſita negotiis domeſticis, In this character ſhe hath power to pur- 
chaſe whatever is proper for the family; and the huſband is liable 
for the price, even though what was purchaſed may have been ap- 
plied to other uſes, or though he may have given the wife a ſum of 
money aliunde ſufficient for the family-expence, Dirl. 310. ; Harc. 871. 
This prepoſitura ceaſeth, firſt, By the wite's delict : for if ſhe ſhould 
abandon her huſband's family, and take up her reſidence elſewhere, 
ſhe can be no longer looked upon, either as manager of the family, 


or as being under the huſband's protection; and ſo hath no longer 


power to oblige him to the payment of any of her debts, except thoſe 


that ſhe may have contracted for her neceſſary ſubſiſtence, Fuly 6. 1677, 


Allan. 24dly, It ceaſeth by the huſband depriving the wife of 
the management of his family. This is effected by inhibition; 
which is a remedy competent to every huſband whoſe wife diſcovers 
an inclination to live beyond his fortune. It is obtained upon a bill 
or petition preferred to the court of ſeſſion, and prohibits all perſons 
to contract with the wife, or give her credit. As the wife's prepo/i- 
tura falls by the perfecting of this diligence, according to the forms 
obſerved in common inhibitions, znfra, ö. 2. t. 11. H 4. et /eqg. the huſ- 
band is not liable for any debt contracted by his wife after inhibi- 
tion, except for ſuch furniſhings, ſuitable to her quality, as he can- 
not prove that he provided her in aliunde, Gosf. June 23. 1675, Auchin- 
leck; July 25. 1676, Campbell, As the wife's right of managing her 
huſband's Aunily is founded entirely on the preſumption that he 


placed her in the direction; and as every one may remove his ma- 
nagers at pleaſure, without aſligning any reaſon for it; inhibition 


may pals againſt the wife, etiam cau/d non cognitd, though the * 
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ould not offer to juſtify that meaſure by any actual proof of her 
bad Economy, Or profuſeneſs of temper, Falc. i. 209. Kilkerran, Haß 
zand and Wife, N“ xii. and xiii. Hitherto of perſonal obligations, 

27. All obligations granted by the wife, either charging, or even 
alienating, any eſtate or ſubject, of which ſhe retains the property ex- 
cluſive of the jus mariti, whether proper heritage, or bonds bearing 
jntereſt, are effectual, provided the huſband as curator conſent to 
them: for though a wife cannot oblige her perſon, which is in ſome 
ſort funk by the marriage, ſhe continues capable of holding a real 
eſtate, and her paraphernalia; and in grants or obligations relative to 
ſubjects which are her own property, her eſtate is ſolely conſidered, 
and not her perſon. Such obligations are valid, even where they are 
acceſſory to a perſonal obligation, though it be certain, that perſonal 
obligations granted by a wife have no degree of force, Harc. 878. 882. 
Nay, though the obligation be in its form merely perſonal, yer if, by 
2 backbond or defeaſance of the ſame date, it ſhall be reſtricted to her 
heritage, it will be effectual, Jan. 23. 1678, Bruce; for by ſuch back- 
bond the nature of the obligation, of which the backbond makes a 
part, is in effect changed, and continues no longer perſonal. If the 
wife can, with the huſband's conſent, grant ſecurities upon, or even 
make over her heritage to a ſtranger, ſhe may with the ſame conſent 

nt leaſes of it: but it may be doubted, whether ſhe can do this, 
or indeed any act of adminiſtration relative to her heritage, without 
his conſent, not Vithſtanding a decifion, Fount. Feb. 21.1679, Cockburn, 
obſerved in Diction. i. 401. ; for though the jus mariti extends not to 
the heritable ſubjects themſelves, yet the huſband's conſent to the 
granting of leaſes, removing of tenants, and other acts of adminiſtra- 
tion exerciſed by the wife, appears indiſpenſable, on account of his 
office of curator, under which character he muſt interpoſe in all her 
deeds, whether reſpecting heritage or moveables. This is ſo true, 
that if the wife ſhould, without his conſent, make a grant of lands, 
though with the reſervation of the huſband's jus mariti, and the cour- 
teſy, the grant would be void; for he is her guardian, for ſecurity of 
her and her heirs, as well as for himſelf. Upon this ground, though 
paraphernal goods are not ſubject to the jus mariti, being truly the 
wife's property ; yet the huſband's right of curatory extends over 
them, in the ſame manner that it does over her proper heritage; ſo 
that ſhe can do no deed by which they may be affected without his 
conſent. Hence, if the wife ſhould impignorate any paraphernal 
ſubject, in ſecurity of a debt contracted by herſelf without the huſ- 
band's conſent, the ſubject continues the free and unburdened pro- 
perty of the wife, notwithſtanding the impignoration, which being 
null for want of his conſent, can create no real ſecurity to the credi- 
tor, July 11. 1735, Gemmil. But a wife may effectually impignorate 
her paraphernalia, in ſecurity of a debt contracted by the huſband, 
even without his conſent ; becauſe that is accounted a donation by 
the wife to the huſband, which requires not any formal interpoſition 
of his conſent, ſupra, F 23. Where the huſband is, from furioſity, 
or other diſability, rendered incapable of interpoſing his conſent as 
curator, the neceſlity of the caſe may ſupport a deed granted by the 
wife alone, affecting her heritage, if it be rational. 

28. The wife's powers in making grants which are not to take ef- 
fect till after her death, are more ample; becauſe the huſband's in- 
tereſt ceaſeth before ſuch grants or deeds can have the leaſt operation. 
Perhaps the cannot, in the form of a writing inter vivos, diſpoſe of or 


burden ſuch moveable ſubjects as may accrue to her on the death of 
| her 
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her huſband, though his intereſt be then at an end; becauſe no ſub. 
je can be conveyed effectually by a preſent deed of alienation, to 
which the granter has not a proper right at the date of the grant; 
and the wife has no more than the hope or proſpect of a right to the 
goods in communion while the marriage ſubſiſts; ſee Dec. 19. 1626, 
Matthew. But (he can bequeath her ſhare of theſe goods by teſta. 
ment, even without the huſband's conſent, in the ſame manner that 
a minor can teſt, without the conſent of his curators. And ſhe may, 
upon the ſame ground, become bound for a ſum of money, in the 
form of a deed inter vivos, if it be not to take effect till after her death, 
Feb. 1720, Colquboun, Though minors are, from the weakneſs of their 
judgement, and inſtability of their inclinations, incapable of ſettling 
the ſucceſſion of their heritable eſtates ; yet wives, thoſe at leaſt who 
are of perfect age, againſt whom unripeneſs of judgement cannot be 
objected, may, it is thought, lawfully execute ſuch ſettlements, even 
without their huſband's conſent: for no reaſon occurs, why his con- 
ſent ſhould be neceſſary to deeds, which can neither affect his inte- 
reſt, nor have the leaſt operation till his pote/fas maritalis be at an 
end. WE: 

29. All deeds, whether granted by the wife to the huſband, or by 
him to the wife, importing a donation, are indeed valid ; but may, 
both by the Roman law and ours, be revoked or avoided by the do- 
nor, at any time of his or her life; leſt either of the two ſpouſes 
ſhould, by ill-judged teſtimonies of their affection, undo themſelves 
or their families, Reg. Maj. J. 2. c. 15. F 10, 11.; J. 1. De don. int. vir. 
Deeds, though gratuitous, executed by the huſband or wife to a third 
party, are not revocable, not even a ratification by the huſband of a 
diſpoſition granted by the wife in favour of her children of a former 
marriage, Fan. 15. 1669, Hamilton : ſee alſo July 12. 1671, Murray; 
becauſe theſe are not donations between the two ſpouſes, But a deed, 
the only genuine intention of which is to convey a gratuitous right 
from one of the ſpouſes to the other, though it be granted nominally, 
or in truſt, to a third party, is, notwithſtanding that maſk, ſubject to 
revocation, Feb. 1. 1728, Sanders : Plus enim valet quod agitur, quam quod 
ſimulate concipitur. And, on the other hand, an obligation, though it 
ſhould be granted by one of the ſpouſes directly to the other, and e- 
ven truly intended for the benefit of the grantee, is nevertheleſs ſecure 
againſt revocation, if it contain a right, even gratuitous, in favour of 
a third party, Spotti/. L. Hiſlide, p. 155. And hence it would ſeem that 
a wife's impignoration of any paraphernal ſubject, in ſecurity of a 
debt contracted by her huſband, which truly conſtitutes a donation 
by her to her huſband, cannot be revoked ; becauſe the huſband's 
creditor, who is a third party, acquires a direct intereſt by the impig- 
noration, which ought therefore to ſubſiſt irrevocably as to him; ſee 
Dalr. 170. Donations, where they are antenuptial, fall not under 
this deſcription ; for the parties are not huſband and wife till mar- 
riage : conſequently, not only are paraphernal donations irrevocable, 
but even gratuitous bonds granted by the bridegroom to the bride at 


any time before marriage, Harc. 888. All donations are thus revo- 


cable, in whatever form they may be conſtituted, Craig indeed af- 
firms, lib. 1. dieg. 12. H 38. that though a gratuitous diſpoſition by a 
huſband to his wife, of lands to be holden of himſelf, be ſubject to 
revocation; yet his reſignation or ſurrender of lands to the ſuperior 
in her favour, cannot be revoked: and he repeats the ſame doctrine, 
lib. 3. dicg. 1. \ 34. in the caſe of a wife's ſurrender in favour of her 
huſband. But the diſtinction made in this queſtion between the ef- 

fects 
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fects of a baſe right, and a reſignation or ſurrender, is not ſupported 
by either reaſon or authority: it defeats the plain intention of the law, 
by opening a way to make all donations between huſband and wife, 
of heritage, irrevocable ; and it ſeems to have been diſapproved of by 
our lawyers, who do not ſo much as uſe it as an argument for ſecu- 
ring ſuch ſurrenders againſt revocation, Harc. 883, 

30. Donations are grants which ariſe from the mere liberality of 
the giver, without any antecedent cauſe or obligation. Hence, firft, 
mutual remuneratory grants between the ſpouſes, made in conſidera- 
tion of each other, are not revocable, Fan. 26. 1669, Chiſholm, where 
there is any reaſonable proportion between the value of the two; for 
as trifling inequalities ought to be overlooked in the tranſactions of 
thoſe who are ſo cloſely united, the exceſs on the one ſide ought to be 
conſiderable, in order to found the party who is hurt in a right of re- 
vocation, J. 28. & 2. De don. int. vir. But where an onerous cauſe or 
remuneration is ſimulated, and a donation appears truly intended, the 
grant is revocable as a pure donation, Hence, 24ly, grants, given in 
conſequence of a natural obligation, are not ſubject to revocation. 
Thus, as it is the huſband's duty, where there has been no previous 
written contract, to make a rational proviſion for his wife, in the 
event of her ſurvivance, ſuch proviſion is not revocable; and if it 
ſhould be immoderate, it might be revoked only quoad exceſſum, June 27. 
1677, Short*, And though it be no proper part of a wife's duty to 
provide for her huſband, yet a poſtnuprial ſettlement of her eſtate, in 
favour of him and the iſſue of the marriage, if it ſhall appear rational, 
will probably ſtand ſecure againſt revocation ; ſee Fuly 25. 1710, Chal- 
mer. But where the intereſts of the huſband and wife have been 
ſettled by an antenuputial contract, poſtnuptial deeds are revocable, in 
ſo far as they either add to or diminiſh the proviſions of the firſt con- 
tract, without a valuable conſideration on the other part: for every 
ſuch proviſion, adding to the wife's prior ſettlement, is a donation by 
the huſband to her; and every deed by which the wife renounces 
the leaſt ſhare of her former proviſion, is a donation by her to the 
huſband, Dirl. 368. ; Jan. 1724, Exec. of Bairnsfather. Every bond or 
diſpoſition granted by the huſband to the wife is not preſumed to be 
gratuitous, nor conſequently to be uſed as a cover to a donation: for 
many inſtances occur, in which a huſband may truly become his 
wife's debtor, ex. gr. by intermeddling with ſuch of her effects as fall 
not within his jus mariti, &c. And if it is to be held for law, that the 
huſband cannot, by any deed or declaration, eſtabliſh a charge againſt 
himſelf in ſuch caſes, the conſequence muſt be, that the wife lies un- 
der the neceſſity of accepting one for her curator, who cannot by any 
deed effectually bind himſelf to account for his intromiſſions. In a 
queſtion therefore concerning the validity of ſuch bond or obligation, 
the mention, in the recital, of any probable occaſion by which he be- 
came his wife's debtor, is ſufficient to ſupport it as onerous, and not 
revocable by the granter, if the fact be not diſproved by legal evi- 
dence. In ſuch caſe, however, it may be prudent for the wife to pre- 
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in the recital; leſt the granter ſhould afterwards, upon a revocation, 
alledge, and offer to prove, that the inſerting of it was intended mere- 
ly as a cover to the donation. All voluntary contracts of ſeparation 

Vol. I, D d between 


It was found, that a huſband who had nothing to provide his wife in, and who, upon that 
narrative, had, in a poſtnuptial deed, renounced his jus marzt: in favour of her and the children of 
the marriage, could not revoke the renunciation as a donatro inter virum et uxorem ; Kalterren, 
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between huſband and wife, by which the huſband ſettles on her a fix. 
ed annuity for her maintenance, were, by our more ancient practice, 
null from the beginning, as contrary to one of the eſſential duties of 
marriage, viz. the adherence of the married pair to one another, 
Feb. 11. 1634, Drummond. But by our later deciſions they are effec. 
tual, during the whole period of the ſeparation, as being granted by 
the huſband, in conſequence of his natural obligation to maintain the 
wife. But they are revocable, and accounted actually revoked, ſo 
ſoon as he ſhall offer to receive her again into his family, Feb, 6, 
1666, Living ſlon, unleſs the ſeparation ſhall have proceeded from 
harſh uſage, or other reaſons ſufficient to found a legal or judicial ſe. 
paration. 

31. Donations between hnſband and wife may be revoked, either 
expreſsly or tacitly. Expreſsly, by an explicit declaration of the do- 
nor's will to revoke. Where the donation is conſtituted by writing, 
it ought to be revoked alſo by writing; both in reſpect of the rule, 

J. 35. De reg. jur. and becauſe, by the genius of our law, the effect 
of written deeds is not, in the common caſe, to be taken off by the 
teſtimony of witneſſes. This revocation may be ſigned etiam in articu- 
lo mortis and at what time ſoever it may have been ſigned, whether 
upon deathbed, or in a ſtate of health, there is no neceſſity for the 
donor to make it known to the other ſpouſe. A donation may be ta- 
citly revoked by any deed of the donor inconſiſtent with the gift; 
ex. gr. if the donor ſhall make over abſolutely to another the ſubject 
gifted, J. 12. C. De don. int. vir. ; for by that conveyance he is under- 
ſtood to reſume the property from the donee to himſelf, and in the 
character of proprietor to transfer the right to another. But a right 

of annualrent, or other ſecurity, with which the donor has charged 
the ſubject to a creditor, or any third perſon, imports not a total re- 
vocation of the gift; for the law, which preſumes always in dubio for 
the donation, J. 32. { 4. De don. int. vir. conſiders the donor to have in 
that caſe reſumed the property to himſelf, only in ſo far as was neceſ- 
ſary for charging the ſubject with the right granted to the third party, 
Dirlet. 204. Revocation is not preſumed, from a diſpoſition omnium 
bonorum being granted by the donor in favour of a ſtranger, Fount. 
Feb. 7. 1699, Handiſide; for the general clauſe in ſuch diſpoſition can- 
not be conſtrued to include any ſpecial ſubject of which the granter 
had formerly diveſted himſelf, J. 80. Wes. De reg. Jur.; ee infr. b. 3. 

t. 4. F9. The bare contracting of debt by the donor, creates not the 
ſlighteit preſumption of an intention in him to revoke: indeed the 
poſterior creditors, where the debtor has no ſeparate funds ſufficient 
for their payment, may plead upon the faculty of revocation compe- 
tent to him, which the law wil! transfer to thoſe creditors from the 
debtor, if he cannot be prevailed on to revoke voluntarily; but the 
repreſentatives of the donor cannot plead upon poſterior contractions 
as a tacit revocation of the gift. It may even be doubted, whether, 
though the donor ſhould ſuffer a decree of adjudication to paſs againſt 
the ſubject of the donation, the effect of a preſumed revocation would 
be allowed, while the legal reverſion is current, to extend farther 
than to the ſums adjudged for; becauſe adjudication, during that pe- 
riod, is but a right in ſecurity. It is affirmed by Bankton, 6. 1. f. 5. 
$ 100. that a revocation is preſumed from the commiſſion of adultery 
by the wife, not forgiven by the huſband ; and that this operates iþ/o 

jure in odium of the crime: but the deciſion from Hope, Donatio inter 

v. et ux. Douglas, cited in ſupport of this doctrine, requires a decree 


of divorce as eſlential to the reyocation or ayoidance of the gift. 
32. Though 
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32. Though a donation between man and wife is not null, yet the 
donee holds it under the tacit condition, that it ſhall fall in the caſe of 
revocation ; ſo that the donee's right continues pendent upon the do- 
nor's will, during his life. The donee cannot therefore alienate the 
ſubject, nor charge it with any burden to the prejudice of the donor; 
and conſequently the donor returns, upon his revocation, to the full 
property of the ſubject, free from the conſequences of all the interme- 
diate deeds granted by the donee, even to his creditors or fingular 
ſucceſſors : Reſoluto enim jure dantis, refolvitur jus accipientis, This right 
of revocation is perſonal to the donor; and therefore, if he himſelf 
do not revoke, his heirs or repreſentatives cannot : the thing gifted 
becomes, after the donor's death, the abſolute property of the donee : 
Morte donantis donatio confirmatur. 

33. All deeds granted, or contracts entered into, by any perſon 
through force or fear, are in themſelves void, being deſtitute of 
the eſſential character of a free conſent. As huſbands have in 
their power various methods of prevailing on their wives to grant 
irrational deeds, not only by perſuaſion, but by violence or me- 
naces, third parties, in whoſe favour deeds had been granted by 
wives, were 1 vexed with actions of reduction brought by 
the wife, upon an allegation, that ſhe had been compelled to grant 
them vi aut metu, through the force or fear of the huſband, In 
like manner, if the huſband had, with the wife's conſent, made 
over to a ſtranger any part of the lands ſettled on her in liferent, 
action was competent to her for ſetting aſide the alienation, upon 
this ground, that the conſent given by her to the deed had been 
extorted from her by the huſband. To ſecure the grantees againſt 
the conſequences of ſuch actions when they were purſued vexatiouſly, 
ratifications have been introduced into our practice, by which the 
wife, appearing before a judge, declares upon oath, that the huſband 
neither induced her by force nor fear to grant the deed, or give her 
conſent, but that ſhe did it freely, and for her own utility ; and that 
ſhe ſhall never afterwards call it in queſtion. A deed may be ratified 
by a wife before any judge, even before one within whoſe territory 
neither ſhe, nor her huſband, nor the grantee, reſides; nor is it neceſ- 
ſary that ſhe make oath in court, or pro tribunali, July 8. 1642, Grant, 
becauſe ſuch ratifications are acts of voluntary juriſdiction. If the 
huſband be preſent at the ceremony, the deed is preſumed to have 
been ratified under his influence; nay, if the ratification do not ſpe- 
cially mention that he was not preſent, it is null. Though judicial 
ratifications were, both by our ſtatute law, 148 1, c. 84. and by long 
inveterate uſage, made upon oath, we are now inſenſibly coming into 
the cuſtom of being contented with the wife's ſolemn declaration. It 
may be doubted, however, whether this would be eſteemed ſufficient, 
were it brought to a trial. 

34. After this ratification, upon which an inſtrument is always ta- 
ken in the hands of a notary, and a judicial act extracted, the wife is 
for ever cut off from her right of impeaching the deed ratified, though 
ſhe ſhould offer to bring the cleareſt evidence that ſhe was compelled 
to grant it. This doctrine was eſtabliſhed by a judgement in a pri- 
vate cauſe, pronounced by the Lords of Council, March 6. 148r, 
which, becauſe it is ingroſſed in the body of our ſtatutes, 1481, c. 84. 
is become part of our written law. By a poſterior deciſion of the 
ſeſſion, July 8. 1642, Grant, the wife's right of reduction was excluded 
by her ratification, though ſhe offered to prove compulſion by the 


huſband, in the ratification, as well as in the deed ratified. This 
judgement 
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Boo I. judgement appears contrary to the rules of reaſon; and is repugnant 
both to the Canon law, Decretal. J. 2. f. 24. c. 28. which gives that ef. 
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rendered ir- 
revocable by 
ratification, 


fect only to ſuch ratifications of the wife upon oath as are made /ine 
vi aut dolo, and to the principle on which our practice is grounded; 
for if the law accounts all ratifications made by the wife in her huſ. 
band's preſence null, from a preſumption that ſhe is thereby laid un. 
der undue influence, it muſt, a fortiori, reject ſuch ratification as ſhall 
appear, upon poſitive evidence, to have been actually extorted from 
her ex vi aut metu of the huſband. | 

5. Every deed by which any right accrues to a third party, may 
be thus ſecured by the wite's ratification, though a conſequential be- 
nefit ſhould ariſe to the huſband ; for the aforeſaid act 1481, which 
eſtabliſhes the law of ratifications, and fixes their extent, applies them 
expreſsly to the caſe of a wife, whoſe huſband was preſſed by debt to 
ſell his eſtate, and who had renounced her intereſt in her jointure. 
lands, that the purchaſe might be difincumbered ; and had judicially 
ratified her renunciation. Sir George Mackenzie, b. t. F 14. makes 
ratifications of more general uſe, and affirms, that deeds granted by 
wives, not only to ſtrangers, but to their huſbands themſelves, though 
they ſhould be pure donations, become irrevocable by the wife's ra- 
tification; and this opinion ſeems to be favoured by a deciſion obſer- 
ved by Fount, Dec. 4. 1685, Richardſon 5 but cannot be reconciled to 
the confeſſed notion of ratifications, which, all our writers admit, were 
intended merely to ſecure grants againſt the exceptions of force or of 
fear. Donations, therefore, by the wife, which proceed from the love, 
not from the fear of the huſband, cannot be the proper ſubject of ra- 
tification z for though the wife ſhould ſwear optima fide, that ſhe had 
not been induced to make the grant through the force or fear of the 
huſband, it may nevertheleſs be true, that ſhe made it from an exceſs 
of fondneſs for him, which the law hath expreſsly ſaid to be a ſufh- 


_ cient ground for ſubjecting the gift to revocation. And if a dona- 


tion by a wife to her huſband might be rendered irrevocable by her 
ratification, which an huſband can ſeldom fail to obtain by the ſame 
methods of perſuaſion or force which procured the gift, the law of 
donations between huſband and wife would turn out a moſt hurtful 


one to the wife, whoſe donations to the huſband might be made ir- 


_ grantees. 


revocable by her ratification, while the donations by the huſband to 
her would ſtand expoſed to revocation all his lite long, Feb. 15. 1678, 


Gordon. See a ſingular opinion of Sir James Steuart on this point, 


v. Donatio int. vir. et ux. This reaſoning may be juſtly applied to all 
deeds granted by the wife to third parties, in truſt, for the uſe of the 
huſband ; for theſe are truly donationes velate, gifts under a cover, 


ſupr. $29. If a deed granted by a wife in favour of a ſtranger, hath 


been extorted from her vi aut netu, not of the huſband, but of the 
grantee, her ratification ought not to exclude her right of reduction: 
for ratifications were not introduced, that third parties might profit 
by the force or threatenings uſed by themſelves againſt the wife, but 
merely that they might be ſecured againſt her plea of the force or 
fear of the huſband; and therefore her oath expreſſes no more, than 
that ſhe was not compelled by her huſband. Ratifications by the 
wife, therefore, though they bar reductions founded on the force or 
fear of the huſband, have no tendency to exclude her right of re- 
voking donations which ſhe has made from the affection ſhe bears to 
him, or of ſetting aſide deeds which ſhe may have granted to third 
parties, on the head of violence or menaces uſed againſt her by the 
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36. It appears, that, by the old practice, the wife's ratification was 
ablolutely neceſſary for ſecuring the grantee, inſomuch that every 
deed granted by her to a ſtranger, or conſent adhibited by her to a 
deed of her huſband, was accounted null, unleſs her ſubſequent ra- 
tification had been alſo obtained, Cr. lib. 1. dieg. 15. $20. But even 
ſince Craig's time, a wife's deeds are held valid, though not confirmed 
by her judicial ratification, if they have been executed according to 
the legal ſolemnities. It is indeed competent to the wife to bring an 
action for reducing any deed that ſhe has not ratified, upon the head 
of force or fear: and if this be ſufficiently proved, the deed muſt 
be ſet aſide ; (for which reaſon, it may be prudent in the grantee to 
demand her ratification, in order to exclude that right of reduction); 
but if ſhe fail in the proof, the deed, though not ratified, re- 
mains effectual to the grantee, Fan. 27. 1681, Steuart; June 28. 
1726, Hay, ——Hitherto of the legal effects of marriage while it ſub- 
ſiſts. 

37. Though marriage be a contract which is perfected by the con- 
ſent of parties, it cannot be diſſolved by a contrary conſent; for the 
character of perpetuity ſeems to have been impreſſed on it by God 
himſelf, in its firſt inſtitution, when he declared the two common pa- 
rents of all mankind to be one fleſh, Gen. ii. 22. et ſeqq. ; which was 
afterwards confirmed by our Saviour's injunction, that no man ſhould 
put aſunder whom God had joined, Matth. xix. 6. Hence a marriage 
entered into by minors puberes, who are capable of conſent, cannot 
be declared null for want of the conſent of their curators ; and how- 
ever the articles aſcertaining the ſeveral intereſts of the two ſpouſes 
may be ſubject to reduction on the head of minority and leſion, the 
marriage itſelf is ſecure againſt all reduction. The Romans indeed, 
who paid no regard to this rule, and looked on marriage as a com- 
mon contract of ſociety, admitted divorces, not only on the ſpecial 
grounds of old age, want of health, or of children, &c. J. 60. F 1. J. 61. 
De don. int. vir. et ux. or upon the joint agreement of both parties, 
J. 62. pr. eod. t. but even when either of the two intimated to the 
other, by a proper writing, his or her intention to be free, /. 3. 7. De 
divort. And this unlimited power of divorcing, after it had been re- 
ſtrained in part under the Chriſtian Emperors, J. 8. H 2. 3. C. De repud. 
was again authoriſed by Nov. 140. pr. et c. 1. But it is adverſary to 
the rules, not only of our holy religion, but of right reaſon and of 
ſound policy : for married perſons, if they ſhall be left at full liberty 
to break off from their firſt engagements, may be too apt, on the 
lighteſt diſguſt, to look out for more agreeable companions ; and 
thus the natural ties, between parents and their firſt iſſue, muſt be 
quickly flackened, if not totaly diſſolved, and the education of chil- 
dren miſerably neglected. For theſe reaſons, marriage cannot, by 
the uſage of Scotland, be diſſolved till death, except by divorce, pro- 
ceeding either upon the head of adultery, Matth. xix. 8, g. ; Mark x. 11. 
or of wilful deſertion, 1 Cor. vii. 15. 

38. The diſlolution of marriage by death may happen, either within 
year and day from its being contracted, or after that ſpace of time. If 
it be diſſolved within year and day, all grants made in conſideration of 
the marriage become void, and things return to the ſame condition 
in which they ſtood before the marriage. The tocher, if it was ori- 
ginally the wife's property, returns to her; or if ſhe die before the 
huſband, to her executors : if it was given by a father, or other re- 
lation, it muſt be reſtored to the giver ; and every intereſt accruing 
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BOOK I. to the wife from the marriage in the huſband's eſtate, heritable or 
5 perſonal, whether by the diſpoſition of law or by covenant, returns 
to the huſband, or his heirs. This rule extends to all ſettlements in 
marriage-contracts in favour of any of the two ſpouſes which are ex. 
preſsly made intuitu matrimonii, July 16. 1678, Lo. Burleigh; and to 
every proviſion where the wife, or iſſue of the marriage, are ſecured 
in any part of the ſubject provided, though it ſhould not be expreſs. 
ly mentioned to be made in contemplation of the marriage ; becauſe 
ſuch proviſion cannot poſſibly be granted in any other view: but tj. 
pulations in a marriage- contract which are formed merely between 
the contractors on the one ſide, without ſecuring any benefit to the 
other, are not, without an expreſs clauſe, accounted to be made intui. 
tu matrimonii ; and therefore ſtand good, notwithſtanding the diſſo. 
lution within the year. This is the caſe of a proviſion of land or mo. 
ney made by the huſband's father, not to the wife, or to the iſſue of 
the marriage, but without reſtriction to his own ſon ; which, becauſe 
it does not form a contract between the married parties, but barely 
between one of the parties and his father, without any ſtipulation in 
favour of the wife, or the iſſue of the marriage, continues in full 
force, let the marriage be of ever ſo ſhort a duration, Home, 1 32. Kill. 
Huſband and Wife, Ne v. 

- tay = day 39. In conſequence of this rule, the right which the huſband ac. 
ia all goods quires by marriage in the wite's moveable eſtate, though it ariſes ip 
which feſlun. jure, determines by the diſſolution within year and day; which is 
— conſidered as a reſolutive condition, on the exiſtence whereof that 
ſes right evaniſhes retro, as if it had never been acquired. And ſince 
the wife hath in that event no intereſt in the goods falling under the 
communion, it is neceſlary for preſerving a juſt equality in the ſo- 
ciety of marriage, that the huſband's intereſt in them ſhould alſo fall 
and reſolve. He is even obliged to account for the wife's tocher, 
without deducting the ſums by which it has been diminiſhed for her 
maintenance during the marriage; though tochers are given for that 
very conſideration, of defraying the expence of a married ſtate : but 
he is allowed to retain out of it her funeral charges, becauſe theſe are 
expended after the marriage is diſſolved ; and the ſums he had ap- 
| plied towards the payment of the debts contracted by herſelf before 
42 the marriage, Feb. 23. 168 1, Gordon. The huſband is accounted a 
as bona fide poſſeſſor, with reſpect to what he has conſumed of his wife's 
moveables, on the faith of his right, while the marriage ſubſiſted ; for 
. which therefore he is not accountable, Dirlet. et Steu. v. Jus mar. Where 
things cannot be reſtored on both ſides to their former ſtate, it would 
be inconſiſtent with equity, and with the ſpirit of the law, to reſtore 
one party and not the other. Hence, an infeftment granted by the 
huſband for the wife's jointure was found to ſubſiſt, though the mar- 
riage diſſolved within the year, as a ſecurity for the repayment of her 

tocher, July 20. 1664, Petrie. | 
Unleſs a li- o. Preſents made on occaſion of the marriage to the new- married 
+ ».4 ware pair, by the friends on either ſide, are underſtood to be abſolute gifts, 
the marriage. not fettered with any tacit condition of return; and therefore, though 
the marriage ſhoald be diſſolved within the year, ſuch preſents are not 
reſtored to the donors, but are divided equally between the ſurviving 
fpouſe and the repreſentatives of the deceaſed, Fan. 14. 1679, Wauch. 
But if from the nature of the preſent it ſhall appear, that it could be 
intended for one of them only, it goes entirely to that party for whoſe 


uſe it is preſumed to have been given, Nov. 14. 1710, Dewar. In like 
manner, 
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manner, the preſents made by the huſband hiroſelf to the wife at the 
marriage, whether of ſubjects properly paraphernal, or of common 
goods, ought not to be reſtored, at whatever time the diſſolution may 
happen 3 but muſt either remain with her, in caſe ſhe be the ſurvi- 
vor; or, if the marriage ſhall diſſolve by her death, go to her exe- 
cutor. If a living child has been procreated of the marriage, who 
was heard to cry, the marriage, though it hath been diſſolved within 
the year, is as effectual to all purpoſes as if it had ſubſiſted beyond 
it, The crying of the child is, in Lord Stair's opinion, the only le- 

al evidence receivable by the judge of its being born alive, 6. 1. f. 4. 
(19. 3 6. 2+ f. 6. H 19. that the matter may not be left to the uncertain 
conjectures of thoſe who are preſent at the birth. And though the 
doctrine of the Roman law ſeems fully as conſonant to equity, and to 
the analogy of ours in other caſes, (as to which vid. infr. b. 3. t. 8. 
{ 96.), which admits of other circumſtances, provided they be equally 
pregnant, in proof of that fact, J. 3. C. De poſth. bered.; yet in this 
particular, the court of ſeſſion has departed both from the reaſon and 
the authority of that law, and by a recent deciſion, July 1765, Dobie, 
has conſidered a child which by both parties was admitted not to 
have come to proper maturity, and was not heard to cry, as a fœtus, 
or untimely fruit of miſcarriage, rather than a child. 

41. If the marriage hath been diſſolved by death after year and 
day, the ſurviving huſband becomes the irrevocable proprietor of the 
tocher; and the wife, in caſe ſhe ſurvive, is intitled to all the provi- 
fions ſecured to her in that event, whether legal or conventional. 
Where the intereſts of the married pair have not been fixed by mar- 
riage-articles, ſpecial rights ariſe, by the diſpoſition of the law itſelf, 
to the ſurviving ſpouſe, whether huſband or wife, and to the iſſue 
of the marriage. The intereſt of the ſurviving huſband in the heri- 
table eſtate of the wife is called the courteſy; and that of the ſurviving 
wife in the huſband's heritage, her zerce. A particular ſhare of the 
goods in communion falls to the ſurviving wife, in virtue of her jus 
relitz, and another to the children, either in the right of ligitim, or 
as next of kin; all which ſhall be explained in their proper places. 
As the widow has, upon the huſband's death, no preſent fund for the 
ſubſiſtence of herſelf and her family, ſhe has a claim againſt her huſ- 
band's repreſentatives for alimony, from the day of his death, to the 
firſt term of payment of her proviſion, whether legal or conventional; 
the meaſure of which is to be aſcertained, not by the extent of that 
proviſion, but by the huſband's quality and fortune, and the num- 
ber of ſervants left by him in his family when he died, July 15. 1713, 
Cred. of Scot ; Home, 76. She has alſo a legal claim to mournings for 
her huſband, ſuitable to his quality, where his eſtate or rank requires 
mourning in point of decency, July 7. 1675, Wilkie*. And in the caſe 
of a poſthumous child, ſhe may recover from the huſband's repreſen- 
tatives the expence incurred by her on occaſion of the birth or bap- 
tiſm of the child, Nov. 10. 1671, Haſtie. But none of thoſe articles, 
not even the laſt, can be claimed, if her huſband, let his ſtation be 
ever ſo high, hath nor left a ſufficient fund for the payment of all 
his onerous creditors. Where the wife ſurvives, the paraphernal 
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goods continue her property, and cannot. be attached by the huſband's 


creditors, If the wife die firſt, they go to her children, or her other 
next of kin. | 
42. If 


* Found, that the widow had a claim to mournings, even where the marriage had not 
ſubſiſted for a year; Kill. Huſband and Wife, No. vi. | 
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42. If a marriage ſhall ſubſiſt for a year, and part only of the day 
next enſuing the year, all deeds granted in contemplation of the mar. 
riage ſubſiſt, Feb. 25. 1680, Waddel. Which ariſes, not ſo much from 
the favour of marriage, the only reaſon aſligned in that deciſion, ay 
from the legal meaning of the expreſſion year and day: for where any 
right is to be completed, or act to be performed, within a year, of 
which many inſtances are to be met with in our law, a day is gene. 
rally adjected to the year, 1661, c. 62. 3 1695, c. 24. Cc. in najorem evi. 
dentiam, that it may appear with the greater certainty that the year 
itſelf is completed; and therefore the running of any part of the day 
next after the year hath the ſame effect as if the whole day were elap. 
ſed. The diſputes which might ſpring from the diſſolution of a mar. 
riage within the year, are now, for the molt part, prevented by x 
clauſe in the marrĩiage- contract, ſtipulating, that the intereſts of the 
two ſpouſes ſhall continue in full force, though the marriage ſhould 


be diſſolved before the year, without a living child. Htiherto of 
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the diſſolution of marriage by death. 

43. A marriage which is null from the beginning, and may be de. 
clared ſo by a ſentence of the proper court, (iuſtances of which have 
been mentioned, 5 2. 7.), cannot be ſaid to be diſſolved, becauſe it 
was never truly contracted; and as marriages in themſelves void can 
have no legal effects, every thing muſt, on a declarator of their nul- 
lity, return hinc inde to its former condition. Marriage, when it is 
lawfully conſtituted, may be diſſolved, not only by death, but by di- 
vorce ; which may be ſued for, either on the head of adultery or wil. 
ful deſertion. Divorce is ſuch a ſeparation of married perſons, while 
they are both alive, as looſes them from the nuptial tie, and leaves 
them at freedom to intermarry with others. Marriage being by the 
canoniſts numbered among the ſacraments, is accounted a bond ſo 
ſacred, that no crime committed, or provocation given, by either of 
the parties, can diſſolve it. Hence, though in the caſe of adultery, the 
Canon law admits of a ſeparatio tori, a ſeparation as to bed and 
board, the nuptial tie remains ſtill undiſſolved, the parties continue 
married, Lancel. Inſt. jur. Can. l. 2. t. 16. & 9g. and their intermarrying 
with third parties infers bigamy. And even by the uſage of Scot- 
land, neither adultery, nor wilful deſertion, are grounds which neceſ- 
ſarily diſſolve marriage; they are merely occaſions or handles, which 
may be laid hold of towards obtaining a divorce : but if the injured 
party chuſe to live on in a married ſtate, the marriage continues in 
full force. The poſition laid down in general terms by Mackenzie, 
b. t. Fult. that after divorce the party guilty cannot marry, is incon- 
ſiſtent with the notion of divorce, which extinguiſhes all the ties and 
obligations conſequent on marriage. The adulterer, therefore, being 
as effectually looſed by the divorce as the party injured, may lawfully 
enter into a ſecond marriage. This liberty is indeed abridged by po- 
ſitive ſtatute, 1600, c. 20. which, in the caſe of divorce on the head 
of adultery, diſables the party divorced from marrying him or her 
with whom the adultery is ſaid, by the ſentence of divorce, to have 
been committed; a doctrine borrowed from the Roman law, J. 13. 
De his que ut ind. but the guilty perſon is at full liberty to inter. 
marry with any other. The Canon law does not carry the reſtrairt 
ſo far: it permits the adulterer, after the marriage is diſſolved by 
the wife's death, to intermarry with the very woman with whom he 
was guilty, except in the ſpecial caſe where the adulterers had con- 
_— and been acceſſory to the death of the wife, Decretal. l. 4. t.7 
c. 6, | 

44. Divorce 
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44. Divorce may alſo proceed on wilful deſertion, i. e. where either 
of the ſpouſes, deliberately and without juſt cauſe, deſerts or ſe- 
arates from the other, and thereby defeats the chief purpoſes for 
which marriage was inſtituted. This ground of divorce is not 
only approved by St Paul, 1 Cor. vii. 15. but eſtabliſhed by ſtatute, 
1573, c. 55. Which enacts, That where any of the ſpouſes ſhall divert 
from the other without ſufficient grounds, and thall remain in his 
or her malicious obſtinacy for four years, the party injured may ſue 
the offender for adherence before the judge-ordinary ; and if the de- 
fender diſregard the ſentence, the purſuer may apply to the court of 
ſeſſion for letters of horning to enforce it. After this, the church is 
directed to admoniſh the defender to adhere ; and if he ſhall ſtill con- 
tinue obſtinate, the church- court is to proceed to excommunication; 
which previous ſteps are by the ſtatute declared to be a ſufficient 
foundation for a divorce. Though the offending party muſt by the 
words of this act have deſerted four years before he can be cited in 
the preparatory proceſs for adherence, the commiſſaries, de praxi, ad- 
mit that action, and even pronounce ſentence in it, upon one year's 
deſertion ; judging it to be a ſufficient compliance with the injunction 
of the act, if four years intervene between the firſt deſertion and the 


decree of divorce. Though the act makes no diſtinction as to the judge 


competent, between the previous proceſs of adherence and ſubſequent 
action of divorce ; yet by the inſtructions given to the commiſſaries, 
1666, F 2. and the practice immediately following, the juriſdiction of 
the inferior commiſſaries is limited to the previous proceſs of adhe- 
rence ; the divorce itſelf muſt be proſecuted before the commiſſaries 
of Edinburgh. It would ſeem, that the only perſons who can be 
ſued on the proceſs for adherence, are ſuch as continue within the 
kingdom; for theſe alone are capable of receiving admonition from 
the church, and of incurring, through their wilful obſtinacy, the 
cenſure of excommunication. Action might perhaps be ſuſtained at 
the ſuit of the innocent party againſt the deſerter, though not reſi- 
ding in this kingdom, upon evidence adduced that the deſertion was 
wilful, and that the defender left the kingdom, and ſtill remains 
abroad, from a deliberate purpoſe of abandoning the conjugal ſociety, 
leſt ſuch wrong ſhould be left without a remedy, But, on the other 
hand, it may be ſafely maintained, that without ſuch evidence no 
action for adherence would receive ſupport, either from equity or the 
analogy of law, againſt perſons continuing abroad, even beyond the 
four years, ſince divorce is not founded either in the divine law or 
our own upon the head of deſertion, if it does not appear to be wil- 
ful. If a woman ſhall contract with a ſecond huſband, upon falſe 
intelligence that her firſt had died abroad, that firſt hath it in his 
power, upon his return, either to take his wife home to his family, 
or to ſue for a divorce againſt her on the head of adultery ; for bigamy 
ought, as to this queſtion, to be accounted adultery ; but the woman, 
if ſhe had probable grounds to believe her huſband dead, is not ſub- 
jected to any criminal trial, upon an accuſation either of bigamy, or 
of adultery. 

45. It is a reaſonable practice, that in all actions of divorce, whe- 
ther on adultery or wilful deſertion, the purſuer muſt ſwear, that 
the action is not carried on by colluſion ; otherwiſe parties, contrary 
to the firſt law of marriage, might at pleaſure diſengage themſelves 
from that ſacred tie by their own conſent. Upon this ground, coha- 
bitation by the injured party, after being in the knowledge of acts 
of adultery committed by the other ſpouſe, if it has not been con- 
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ſtrained by force or menaces, imports a paſſing from or forgiveneſ; 
of the prior injury, and is therefore ſufficient to elide any action of 
divorce that may afterwards be purſued upon thoſe injurious acts, 
Fuly 15. 1681, Watſon. A proof of colluſion, where it has not been 
brought till after the decree of divorce, can hardly have the effect to 
ſet aſide the prior decree as to the diyorce itſelf; but it ought to ſave 
the intereſt of creditors from being affected by ſuch colluſive devices, 
i. e. the wife will not be put in preſent poſſeſſion of her terce or join- 
ture, in conſequence of the decree, ſo as to exclude the huſband's 
creditors from the fund of their payment ; or, if ſhe hath already 
obtained poſſeſſion, ſhe may be obliged to give it up. 

46. The legal effects of divorce upon deſertion, are defined by the 
aforeſaid act, 1573, c. 55. in theſe words, The party offending ſhall 
© loſe the tocher, and the donationes propter nuptias.” The Roman law, 
from which this act is borrowed, Nov. 117. c. 8. $2. deſcribes donati- 
ones propter nuptias to be that ſum or ſubject which is given by the 
huſband, either in remuneration or in ſecurity of the tocher ; which, 
when applied to our law, muſt fignify the proviſions granted by him 
to the wife, in conſideration of the tocher given by her or her friends 
to the huſband. The meaning of the act, therefore, is, that the of- 
fending wife not only loſes her tocher, which is in that caſe to 
be retained by her huſband, but forfeits her donationes propter nuptias, 
all the proviſions which would otherwiſe have accrued to her in the 


event of her ſurvivance ; and vice verſa, the huſband, if he be the 


party offending, not only loſes the tocher, or, in other words, muſt 
not only reſtore to,the wife the ſum he received in the name of tocher, 
but he is alſo bound to make good to her all the proviſions in her 
favour, as well legal as conventional; ſo that ſhe hath immediate 
acceſs to them upon the decree of divorce, though neither the legal 
proviſion of terce, nor the conventional ones ſecured by marriage- 
articles, are, in the common caſe, due to a wife, till the actual death 
of her huſband ; ſee March 21. 1637. La. Manderſton. 

7. Some writers interpret this ſtatute, as if the loſs of the tocher 
related only to the offending wife, who, by ber deſertion, forfeits it 
to the huſband ; and that conſequently the huſband, where he is 
the guilty party, 1s not obliged to reſtore it to his injured wife, 
Wallace, Inſt. b. 4. t. 15. $ 287. But the ſtatute thus explained would 
be moſt unequal : for it appears irreconcileable to juſtice, that the 
offending wife ſhould be puniſhed with the loſs of her tocher, which 
is generally her all, without receiving the leaſt conſideration in its 
place, while the offending huſband, though he ſuffers the immediate 
loſs of the proviſion ſecured by him to the wife, is allowed to retain 
to himſelf the tocher, which is the valuable conſideration he received 
at the marriage in place of that proviſion. 

48. By the opinion both of Lord Stair, 5. 1. f. 4. F 20. and Bank- 
ton, b. 1. f. 5. H 134. which is ſtrongly founded on analogy, the ſame 
penalty lies againſt the offending party in a divorce for adultery, that 
the act 1573 has impoſed on thoſe who are divorced on the head of 
wilful deſertion, agreeably to the Roman law, d. Nov. 117.; and the 
court of Seſſion, in the late caſe of Mr Juſtice, Aug. 5. 1761, pro- 
nounced judgement conformably to that opinion by their firſt inter- 
locutor ; but on a reclaiming bill, it was decided, that the offending 
huſband, in a divorce for adultery, was not bound to reſtore the 
tocher, in regard that it had been ſo fixed by an uniform tract of 
old deciſions, partly obſerved by Sir J. Balfour, and partly recovered 
from the records. 1 
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49. AFTER having explained the rights and duties of huſbands and 
wives conſequent on marriage, the relation of parents and children 
falls naturally to be handled. The moſt uſual diviſion of children is 
into lawful and unlawful. Lawful children are thoſe who are either 
procreated in marriage, or who are afterwards legitimated or made 
lawful. All children born in wedlock, i. e. born of a mother who at 
the time of the conception was lawfully married, are preſumed to 
have been begotten by him to whom the mother was married, accord- 
ing to the rule, Pater e/t quem nuptiæ demonſtrant; and conſequently to 
be lawfully begotten children. This legal preſumption may doubt- 
leſs be over-ruled by a contrary proof ; but the favour of marriage is 
ſo ſtrong, and the ſecuring of the point of legitimacy ſo important to 
ſociety, that it cannot be defeated, but by direct evidence that the mo- 
ther's huſband could not be the father of the child. Though there- 
fore it ſhould be proved, that the wife was engaged in a criminal cor- 
reſpondence with a ſtranger for ſome tract of time together, and that 
her huſband and ſhe lived in ſeparate houſes during that whole pe- 
riod, the preſumption for the legitimacy of the children ſtands good, 
becauſe thoſe facts do not infer an abſolute impoſſibility that the mo- 
ther's huſband could be their father. The canoniſts however main- 
tain, that the concurring teſtimonies of the huſband and wife, deny- 
ing upon oath the child to have been procreated by the huſband, ſuf- 
ficiently elide the legal preſumption, Decretal. l. 4. t. 17. c. 3. which 
doctrine is adopted by Craig, lib. 2. dieg. 18. F 20, and by Stair, 6. 3. 
t. 3. 42. But it is an agreed point by all writers, that if either of 


Pre ſumption 
of legitimacy 
of offspring. 


the two have, before making ſuch oath, acknowledged the child as 


lawful, there is a right acquired to him by that acknowledgement, 
which is not to be taken away by any poſterior teſtimony to the 
contrary, Decretal. l. 2. t. 19. c. 10.; Cr. ibid. 

50. The two principal grounds upon which this preſumption may 
be defeated, are the huſband's abſence from the wife, and his frigi- 
dity or impotency, becauſe either of theſe exclude all poſſibility of the 
child being procreated by the huſband. Impotency is of moſt dif- 
ficult proof ; and few or no inſtances have occurred in this kingdom 
of queſtions either of divorce or of baftardy upon that medium. As 
to baſtardy on the head of abſence, the great difficulty is, to fix the 
preciſe period of time backward from the birth of the child, at which, 
if the huſband be abſent from the wife, the child is to be deemed un- 
lawful. The ſolution of this doubt depends on two queſtions, more 
proper for the diſcuſſion of phyſicians than of lawyers, viz. What 
time is neceſſary for the production of a living child? and, How 
long a woman may continue pregnant before her delivery? As to the 
firſt, Hippocrates, in his treatiſe De ſeptimeſiri partu, and the Roman 
law upon his authority, have pronounced fix months as the minimum, 
J. 12. De flat. hom. ; that is, fix ſolar months, as it is explained, I. 3. H 12. 
De ſu. et leg. ber. But our ſupreme court have, from the favour of 
legitimacy, adjudged, that to fix baſtardy on a child, the huſband's 
abſence muſt continue till within fix lunar months of the birth. As 
to the /econd, a child born after the tenth month is accounted a ba- 
ſtard, d. I. 3. F 11. The proof of abſence muſt be ſpecial and pregnant. 
It is not indeed required by our uſage, as it is ſaid to be by that of 
our neighbours of England, that one of the ſpouſes muſt have been 


out of Britain; but the diſtance between them ought to be ſo great, 
as 
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51. All children born of a woman who was not married at the 
time of her conception, are unlawful, otherwiſe called natural children 
or baftards ; and conſequently are intitled to none of the civil rights 
conferred by law on thoſe who are procreated in marriage ; of which 
rights vid. infr. b. 3. t. 10. As all marriages reprobated by law, whe. 
ther on account of bigamy, or propinquity of blood, are utterly null, 
the iſſne of them muſt be illegitimate, in the ſame manner as if they 
had been born out of wedlock, & 12. IH. de nupt. ; but if either of the 
parties were, at the time of the marriage, ignorant of the near rela- 
tion they ſtood in to one another, or of the prior marriage, the bona 
fides of that party, though it could not make the marriage lawful, had 
by the Canon law the effect of legitimating the iſſue, provided the 
marriage labouring under the nullity had been ſolemnized in the face 
of the church, Decretal. I. 4. f. 17. c. 14 Craig is of opinion, lib. 2, 
dieg. 18. F 18. that ſuch of the children as are procreated after both 
parties have come to the knowledge of the fact which made the mar- 
riage unlawful, are to be reputed baſtards ; but that the ignorance of 
any one of them ought to ſupport the legitimacy of the children be. 
gotten prior to the decree by which it is declared void, becauſe till 
then none of the ſpouſes ought to decline the conjugal duties, 1b, 2, 
dieg. 18. F19, When it is faid, that thoſe children are baſtards who 
are born of a mother whoſe marriage with the father 'was unlawful, 
Lord Stair, 6. 3. f. 3. F 42. underſtands that expreſſion in the limited 
acceptation, of marriage forbidden by the divine law, ex. gr. marriage 
within the forbidden degrees, or that which is contracted while either 
of the parties ſtands already married ; and from thence concludes, 
that marriage between the adulterer and adultereſs, after the diſſolu- 
tion of the former marriage by divorce, does not fix baſtardy on the 
iflue, notwithſtanding the ſtatutory prohibition, and penalty annexed 
to ſuch marriage, by 1600, c. 20. As to the conſequences of this doc- 
trine with reſpect to the legal rights of ſucceſſion competent to ſuch 
iſſue, vid. infr. b. 3. l. 10. 9 6. | 

52, Legitimated children are thoſe who were born baſtards, but 
have afterwards been made lawful, By the Roman law, children 
were thus legitimated, either by letters of legitimation from the Sove- 
reign, at the deſire of their natural father, who had no iſſue lawful, 
Nov. 89. c. 9. of which afterwards, 6. 3. 7. 10. or by the ſubſequent in- 
termarriage of the mother of the child with him by whom it was 
procreated. This laſt kind, though it was not received by our moſt 
ancient cuſtoms, Reg. May. l. 2. c. 51.4 2. 3. 3 Cr. lib. 2. dieg. 18. § 8. 
has been adopted into our law for ſome centuries paſt, and intitles the 
children ſo legitimated to all the rights of lawful children: and con- 
ſequently, if they be ſons, they exclude, by their right of primogeni- 
ture, the ſons procreated after the marriage, from the ſucceſſion of 
the father's heritage, though theſe ſons were lawful children from the 
birth. The ſubſequent marriage, by which this ſort of legitimation 
is effected, is by a fiction of the law conſidered to have been contract- 
ed when the child legitimated was begotten; and conſequently no 
children can be thus legitimated, but thoſe who are procreated of a 
mother whom the father at the time of the procreation might have 
lawfully married: if, therefore, either the father or the mother of 
the child were at that period married to another, ſuch child is inca- 
pable of legitimation. It is a hard doctrine which is maintained by 
Voet, Comment. tit, De concub. & 11. that legitimation by a ſubſequent 

marriage 


Of the Relation between Parents and Children. 


marriage has full effect, even to the prejudice of the children of a 
marriage intervening betwixt the procreation of the baſtard, and the 
ſubſequent marriage, by which that baſtard was legitimated. Put 
the caſe, that a perſon, after the death of his wife, who left behind 
her a lawful ſon of the marriage, intermarries with a woman by whom 
he had a baſtard ſon prior to his firſt marriage: the baſtard bein 
thus legitimated, excludes, according to this opinion, by his right of 
primogeniture, not only his brothers by the full blood, procreated 
after the marriage of their parents, but the fon of the father's firſt 
wife ; who, though he was indubitably at his birth his father's onl 
lawful ſon, is nevertheleſs by this laſt marriage, without the leaſt fault 
imputable to him, deprived of the right ariſing from his primogeni- 
ture, by an act of his father to which he never conſented. But the 
contrary opinion is more agreeable to the analogy at leaſt of the Ro- 
man law, d. Nov. 89. c.9-; and it would ſeem, that that kind of legi- 
timation is ſufficiently favoured, when it puts the baſtard in the ſame 
condition, in a queſtion with his brothers by the full blood, as if the 
father had been actually married to their common mother at the 
time of his procreation, though it ſhould not have effects with regard 
to third parties, which tend ſo much to weaken, and muſt ſometimes 
render quite eluſory the ſtipulations by which brides ſecure their own 
and their childrens rights in marriage-contracts, g 

53. Parents lie under the ſtrongeſt obligations, from nature itſelf, 
to take care of their iſſue during their imperfe age, infr. $56.3; in 
conſequence of which, they are veſted with all the powers over them 
which are neceſſary for the proper diſcharge of their duty. This pa- 
rental power or authority is chiefly diſcoyered in the father, whom 
nature has conſtituted the head of the family, and who in that cha- 
rater has the ſole and abſolute right of directing whatever concerns 
the perſons of his children under age, of exercifing that degree of 
diſcipline and moderate chaſtiſement upon them which their per- 
verſeneſs of temper or inattention calls for, and of ordering every 
thing relating to their education, or the improvement of their minds. 
He is intitled to all the profits accruing from their labour and in— 
duſtry, while they continue in his family, or are maintained by him 
at bed and board, St. 6b. 1. f. 5. $6. 8. But even then the children 
are capable of receiving donations, either from the father himſelf, or 
from others, which thereby become their own property. Children 
who get a ſeparate ſtock from the father during their minority, for 
carrying on any trade or manufacture, or ſetting up a ſeparate em- 
ployment by themſelves, even though they ſhould continue in his 
family, may be ſaid to be emancipated or forisfamiliated, in ſo far 
as relates to that ſtock ; for the whole profits arifing from it are their 
own : but if the profits ariſing from ſuch employment ſhall be ſuf- 
ficient for their ſubſiſtence, the father is not obliged to maintain 
them in his family at his own expence, but may article with them 
for the payment of board. Forisfamiliation, when underſtood in 
this ſenſe, is alſo inferred by the child's marriage, or by his living 
in a ſeparate houſe, with his father's conſent or permiſſion, St. 6, 1. 
t. 5. $13. | 

S, A father is, in conſequence of thoſe powers, the natural guar- 
dian, or, as we expreſs it, adminiſtrator-in-law for managing the 
eſtate belonging to his children during their minority ; not only their 
tutor while they are pupils, but their curator after they become pu- 
heres, till their perfect age. That the father was tutor-in-law to his 


iſſue, was never doubted ; for he mult neceſſarily have that autho- 
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rity himſelf over his pupil children, which he can devolve on others 
after his death : but becauſe fathers could not, by our former lay, 
name curators for their children paſt pupilarity, (nor indeed can at 
this day, except in liege pouſie, 1696, c. 8.), ſome have held, that a fa. 
ther was not curator to his child: but the contrary was adjudged, 
Dirlet. 55. This right of legal adminiſtration is not limited to the 


| ſubjects gifted to the children by the father, but extends to every 


eſtate which they may get from others, either by donation or ſuccel. 
tion ; for the relation of a father lays him under a natural tie to look 
after whatever belongs to his iſſue, till they are capable of managing 
Hence, though minors who have attained the age of 
puberty, may, with the father's conſent, name curators for the ma- 
nagement of an eſtate properly their own ; yet the nomination, if the 
father thall oppoſe it, cannot proceed, July 14. 1681, Bartholomery, 
Minor children may however have other curators than the father, with- 
out his conſent, in the following caſes. Fir/t, Where the child has a 


claim againſt the father, the judge will of courſe authoriſe a curator 


ad lites to maintain the ſuit againſt him. 2dly, Where a child has an 
eſtate left to him by a ſtranger, excluſive of the father's adminiſtra. 
tion, and no curator for the management of it is named in the grant, 


the judge muſt, from the neceſlity of the caſe, name, not the father, 


but another curator to look after it; becauſe every proprietor may 
bequeath or deviſe his own property under ſuch reſtrictions as he ſhall 
judge proper. 3dly, The father's right of legal adminiſtration to his 
daughter is, upon her marriage, transferred from him to the huſ. 
band, who is by our law intitled to the legal curatory of the wife. 

55. The father's adminiſtration is reſtricted, with us, to ſuch of 


his children as continue in family with himſelf; and a child is, as to 


this queſtion, held to continue in his father's family, though he ſhould 
reſide elſewhere, if he earns not his livelihood by his own induſtry 
and labour, independent of any aid from the father; ſee Dirlet. 31. 
Dec. 7. 1666, Mackenzie, It is the father alone who is adminiſtrator- 
in-law to his children; the father's father has no title to the office, 
upon the predeceaſe of the immediate father, Harc. 713. This right 
requires no cognition or ſervice to complete it, but ariſes ip/o jure from 
the relation in which the father ſtands to his child. And becauſe fa- 
thers are, from the affection ſtamped by nature itſelf upon that rela- 
tion, preſumed to act to the beſt of their power for their childrens in- 
tereſt, the obligations ariſing from their right of adminiſtration are 
not near ſo ſtrong, as thoſe which we ſhall ſoon learn are impoſed, 
in the common caſe, on proper tutors and curators. They are under 
no neceſlity to take the oath de fidel: adminiſtratione, nor to give ſecu- 
rity that they ſhall account for their management ; unleſs where, from 
the lowneſs of their circumſtances, the child's property may be in 
danger, Feb. 12. 1633, Govan. They are not obliged to make inven- 
tory of the child's eſtate; nor are they liable for omiſſions. This of- 
fice of legal adminiſtration being a right properly civil, can be exer- 
ciſed on ſuch children alone as are procreated in lawful marriage. A 
father therefore cannot be adminiſtrator-in-law to his baſtard fon, 
becauſe a baſtard hath, in the judgement of law, no father. The de- 
cifion brought by ſome writers in ſupport of the contrary opinion, 
March 17. 1624, L. Touch, proves no more, than that every perſon, 
whether father or ſtranger, who makes a donation to a minor, 1s pre- 
ſumed to reſerve the adminiſtration to himſelf during the minor's 
leſſer age. The power inherent in a father, of naming to his iſſue 


tutors and curators, whoſe office does not commence till after his own 
| death, 
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death, falls to be explained under the next title. Lord Stair ſeems to Tir. VI. 
affirm, that the father may, even after the childrens majority, com- 

them to live in his family, and contribute their labour towards 
his ſervice, 6b. 1. f. 5. $13.3 but it is the more general opinion, and | 
hetter founded in nature, that the compelling power of a father over | 
his iſſue, laſts only till they arrive at perfect age; and that they are 
from that period their own maſters in every reſpec, and continue no 
otherwiſe obliged to him, but by the bonds of duty, affection, and 
gratitude, which no length of time, nor ſtation of life, ought to diſ- 
ſolve, or even ſlacken. Yet where a child is fatuous or furious, the 
ſame grounds of natural law which intitle the father to be his child's 
legal adminiſtrator while he is minor, intitle him alſo to the office of | 
curatory after his majority, during the continuance of his diſtemper, | 
infr. k. 7. 949. . | 
3 45 05 the duties of a father towards his children, from which Particular du- | 
duties all his powers over them are truly derived, he is obliged to _— 1 
preſerve and protect them during their nonage ; to provide them in — 
bed, board, and cloathing, and all the neceſſaries of life; and to give extent and 
them an education ſuitable to their rank, in their younger years. 8 
Nor is this obligation merely natural; for if they refuſe to diſcharge 
it, they may be compelled to performance by the civil magiſtrate, 
according to their ſtation of life, and the meaſure of their fortune, 
. 5. $10.12. De agn. lib. It is not limited to the father alone; 
though he, as the head of the family, and as the ſole manager of the | 
goods in communion, is bound moſt directly, and in the firſt place: | 
but in default of the father, who is the aſcendent in the firſt degree, | 
either through death or incapacity, the burden of maintaining the | 
children falls upon his father, or the childrens paternal grandfather, 
and fo upwards upon the other aſcendents by the father; and failing | 
theſe, upon the mother, and the aſcendents by her, Feb. 23. 1666, 
Children of E. Buchan. And though a grandfather is not, in the — 
common caſe, obliged to maintain any of the iſſue of his daughter; | | 
becauſe daughters are by marriage transferred from their father's | 
family to that of the huſband, /. 8. cod. t.; yet the law makes him «4 
liable /ub/ediarie, in every caſe where thoſe who are more directly 
obliged become indigent, ibid. Parents are not, however, bound to | 
give their children a ſeparate alimony, that is, to maintain them in | 
a houſe by themſelves : it is enough that the father, or other parent, 
offer to entertain them in his own family ; unleſs he ſhall, by his 
harſh treatment of them, forfeit his right to that alternative, July | 
30. 1734, Hepburn ; ſee K.27.; in which caſe, the judge will ordain | 
the child to be taken from the father's cuſtody, and decree a reaſon- | 
able ſum for his maintenance. As ſoon as the children can ſubſiſt | 
by their own labour or induſtry, the obligation ceaſeth, d. I. 5. { 7.; 
for he who can earn his own bread, has no right or claim of main- | | 
tenance from another: and upon this ground a father may exact ö 
board from a child who enjoys a ſeparate eſtate of his own. But 
the obligation which lies on parents to maintain their indigent chil- 
dren is perpetual ; inſomuch that though the parent himſelf ſhould | 
be reduced to neceſſitous circumſtances, yet, as long as he keeps 
houſe, he is obliged to give the ſame entertainment that he takes to [ 
himſelf, to ſuch of his children as have not ſufficient funds for their 
own ſubſiſtence, Fan. 13. 1666, Dick. Parents are thus bound to main- [ 
tain their iſſue, though the relation ſhould be merely natural ; not 
only the mother, who is always certain, d. J. 5. { 4. but likewiſe the 
father, if he hath either acknowledged the child for his, or may be 
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preſumed from other circumſtances to have begotten him. It does 
not ſeem fixed in general how long parents are bound to maintain 
their natural children : in. the caſe of a gentleman, the obligation 
was found to continue till the child was fourteen years of age, New 
Coll. 11. 97, : 

57. e of this obligation, an action lies againſt the 
father for the price of goods given upon credit to his child, if they 
were ſuitable to his fortune, though he ſhould not be living in family 
with his father, New Coll. ii. 119. unleſs he bring proof that he gave 
the child a ſeparate allowance to provide for himſelf, or that the 
child was provided allunde. Nor is it neceſſary, in ſuch cafe, for the 
ſhopkeeper or tradeſman to conſult the father beforehand, or to de- 
mand from him a warrant to furniſh the child upon credit for what 
he calls for, Jan. 20. 1672, Wallace ; Fount, Fan. 14. 1698, Hopfirl. 
This obligation for maintenance is reciprocal between parents and 


children; and hath as ſtrong effects againſt the laſt as the firſt ; for 


the tie of piety and gratitude, by which nature hath bound children, 
when they have a fund ſufficient for it, to maintain their indigent 
parents, is ſupported by the civil ſanction, d. J. 5. Fl. 2. 15.3 J. ult, 
d 5. C. De bon. que liber. July 20. 1710, Brown. 

58. A father is not barely bound to maintain his children during 
his own life; he ought ſo to provide for all of them, that they may 
be able to live comfortably after his death : it is therefore his duty, 
either to make over by a deed inter vivos, or to bequeath to each of 
them by teſtament, ſuch a patrimony or proviſion, in land, money, 
or other ſubjects, as is ſuitable to his circumſtances. This duty is 
however one of thoſe which is left entirely upon the conſcience, with- 
out being enforced by any civil ſanction ; and therefore, if the father 
neglect to grant proviſions to his younger children, that obligation is 
not, upon his death, transferred againſt his heir. But the obliga- 
tion to maintain the younger children is, by the uſage of Scotland, 
juſtly continued after the father's death, if he was proprietor of a land- 
eſtate, and is transferred againſt the eldeſt fon or heir; who, as repreſent- 
ing the father, muſt maintain theſe his younger brothers and ſiſters: 
for the right of primogeniture, which intitles the eldeſt ſon to the fa- 
ther's whole heritage, excluſive of the other children, would be moſt 
iniquitous, if it were not charged with the alimony of the younger bro- 
thers and ſiſters, where the father has left them unprovided. Here 
an obſervation may be wade by the way, (though it does not directly 
concern the relation between parents and children), that in queſtions 
about the continuance of the burden, as thus transferred after the 
father's death againſt his heir, a reaſonable diſtinction is made in our 
practice between the alimony due to brothers and to ſiſters. The heir 
is bound to maintain his younger brothers, only until their majority, 
becaule they are preſumed capable, after their perfect age, of earning 
a livelihood to themſelves by buſineſs or employment. But ſiſters 
mult be maintained till their marriage; becauſe the daughters of gen- 
tlemen can do as little for themſelves after as before majority, till 
they get a huſband to provide for them, Home, 114. Kilb. Aliment 
and Education, N® ii. The endurance of the aliment to fiſters ſeems to 
depend on the degree of opulence as well as the rank of parties. 
Where the family-eſtate of a gentleman was ſmall and ſomewhat in- 
cumbered, the aliment to ſiſters was therefore found due only till they 
ſhould come of age, Kit. Aliment and Education, Ne vi. In perſons of 
lower rank, the obligation to maintain the ſiſters laſts no longer than 


till they are fit to be put to an employment, or to enter into ſervice. 
| | | By. 
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By the law of nature, conſidered abſtractly, the eldeſt brother is not 
obliged to maintain a younger while the mother is alive, who is more 
directly debtor in that obligation: yet in the caſe of an eldeſt ſon 
ſucceeding to the whole heritage of his father, the right of primoge- 
niture is juſtly charged with the maintenance of all the younger chil- 
dren of him to whom that eldeſt ſucceeds as ſole heir; and the mo- 
ther's jointure is conſidered as no more than a ſuitable proviſion for 
herſelf, Home, 114.; Kilb. Aliment and Education, Ne ii. This obliga- 
tion upon an eldeſt ſon to maintain his brothers and fiſters, hath 
place only where he takes an eſtate as heir to his father : if he does 
not ſucceed to or otherwiſe repreſent him, he is not ſubject to any 
ſuch claim of alimony. . 

59. It were to deviate from the proper ſubject of this treatiſe, to 
enter into a particular detail of thoſe natural obligations between pa- 
rents and children, which ſeldom receive ſupport in any country by 
poſitive law; ex. gr. the honour and obedience due by children to 
their parents. But we ſhall afterwards learn, that ſome groſſer 
breaches, even of that duty, may, by our law, be brought under the 
cogniſance of the civil magiſtrate, | 
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IJ. Of Minors, their Tutors and Curators. 


3 who, from the want either of years, or of the exerciſe 
of reaſon, cannot conduct themſelves, or manage their eſtates 
with diſcretion, and who have loſt their father, who was their natu- 
ral guardian, /upr. t. 6. & 54. are made the ſpecial object of the protec- 
tion of the law in every country, and are furniſhed with proper guar- 
dians, till their perfect age, or their return to a ſound judgement. 
And firſt, of thoſe who ſtand in need of guardians on account 
of their leſſer age. The Roman law takes notice of ſeveral ages, as 
infancy, the age next to infancy, the age next to puberty, puberty 
itſelf, and majority : and though the law of Scotland makes ſome 
difference in each of theſe, the ſtages of life principally diſtinguiſhed 
with us are only three, pupilarity or pupilage, puberty or minority, 
and majority. A child is in pupilage from the birth till the age of 
fourteen, if a male, and till twelve, if a female. Minority begins 
where pupilarity ends, and continues till majority ; which is, by our 
law, the age of twenty-one years, both in males and females. But 
minority, when made ule of in a larger ſenſe, includes all under age, 
whether pupils or puberes. The guardians who are intruſted with the 
care of minors, get the name either of tutors or curators, Tutory, 
from tueri, is a power and faculty to govern the perſon, and to ma- 
nage the eſtate, of a pupil ; that is, of one who hath not yet attained 
the age of puberty. Curatory, from cura, is the power of managing 
the eſtate, either of a minor pubes, or of a major who 1s incapable of 
acting for himſelf through a defect of judgement, 

2. In the doctrine of tutors, the law of Scotland nearly reſembles 
the Roman; moſt of the variations between the two ariſing from the 
different general contexture of the two ſyſtems. With us tutors are 
either teſtamentary, otherwiſe called nominate, or of law, or dative; 
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tivi, of the Romans. A tutor-teſtamentary is he whom the father 
names tutor to his child, either by teſtament, or other writing which 
ſufficiently indicates his will. The right of nomination was, by the 
Roman law, founded ſolely on the patria poteftas ; and by ours allo it 
is an effect of the natural guardianſhip inherent in the father, of his 
child's perſon and eſtate ; for the effects of that right are not wholly 
extinguiſhed by the father's death. It includes a power of naming 
perſons who may look after what concerns his child during his pu- 
pilage, after death ſhall have put an end to the father's own admini- 
ſtration. The right of naming teſtamentary tutors is neither compe- 
tent by the Roman law, nor by ours, to any but fathers: a grand- 
father therefore, as he is not adminiſtrator-in-law to his grandchild, 
ſo neither can he name tutors for him, even though the immediate 
father be dead, ſupr. t. 6. Y55. As every proprietor can diſpoſe of 
his property, under ſuch limitations as he thall judge proper, a mo- 
ther, or any ſtranger who deviſes an eſtate to a pupil, may name one 
to manage it during the child's pupilage : but though ſuch nominee 
gets the name of a tutor, /. 4. De zefl. tut. the appellation is improper ; 
for he has no power over the pupil's perſon, and even his right of ad- 
miniſtering the eſtate is limited to the ſpecial ſubject deviſed by the 
deceaſed. Such pupil may theretore, notwithſtanding that nomina- 
tion, be put under the power of a proper tutor, who hath a right to 
defend his perſon, and manage his other property. The nomination 
of tutors by a father being entirely pendent on his will, may, like a 
teſtament, be altered at his pleaſure, in the very laſt moments of life, 
J. 8. 5 3. De teft. tut. Nay, it retains its ambulatory nature, though it 
ſhould be ingroſſed in a deed inter vivos which is in itſelf irrevocable, 
ex. r. in an abſolute diſpoſition, A father is not limited in his no- 
mination to any number of tutors ; he may appoint one, or two, or 
more, as he judges beſt. | 
. Teſtamentary tutors are juſtly preferred to all others; becauſe 
the father's expreſs will, declared by his nomination, ought to prevail 
over his preſumed will, upon which the office of tutor of law is en- 
tirely grounded. Hence the rule of the Roman law, That as long as 
a tutor-teſtamentary can be hoped for, there is no room for any other 
ſort of tutor. Though therefore teſtamentary tutors ſhould not have 
for many years moved the leaſt ſtep, importing the acceptance of the 
office; yet fo ſoon as they accept, they exclude the tutor of law, tho 
he ſhould have actually ſerved himſelf tutor, and entered upon the 
management, Dec. 17. 1631, Auchterlony, Upon this ground alſo, the 
father's nomination is {o favourably interpreted, that though one or 
more of the tutors-teſtamentary ſhould lie under a legal incapacity, 
yet if there are others in the nomination who can lawfully exerciſe 
the office, the perſons incapable are held pro non adjectis, as if they had 
not been named, and law ſupports the nomination as to the reſt, Ju- 
ly 3. 1711, Baird, Hence, laſtly, a teſtamentary tutor is authoriſed by 
the nomination itſelf, to-enter into the immediate exerciſe of his office, 
without any form of law, and is exempted from making oath de deli 
admiuiſtratione. And from the ſame favour of law, he neither was by 
the Roman law, nor is by ours, under a neceſſity of giving ſecurity 
rem pupilli ſalvam fore, that he ſhall juſtly account for his management; 
becauſe the confidence which the father places in him by the nomina- 
tion, creates a preſumption, that he was well aſſured of his probity 
and diligence, J. 7. 5. C. Decurat. fur. Yet the court of ſeſſion ſome- 


times ordain, ex Mio, teſtamentary tutors to give ſecurity, where 
| | | there 
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there is ground to ſuſpect either their honeſty or their circumſtances, 
Fount. Feb. 23. 1693, Count. of Callander. 

If the father hath made no nomination of tutors, or if the tutors 
named by him have not accepted, or if their nomination has fallen 
by their death, or by a ſupervening diſability, there is place for a tu- 
tor of law, or tutor-legitim ; ſo called, becauſe his right proceeds 
from the mere diſpoſition of law. As tutors of law may, after they 
have ſerved tutors, in the manner ſoon to be explained, and entered 
upon their office, be obliged to quit it, upon the teſtamentary tutors 
offering to accept, ſupr. & 3. they frequently make the teſtamentary 
tutors parties to the ſervice, that they may then declare their option 
either to accept or to renounce ; and if they renounce, they cannot 
be afterwards admitted to the office, July 6. 1627, Campbell, By the 
ancient Roman law, the office of tutory- legitim devolved on the next 
agnate, to the excluſion of cognates ; becauſe the next agnate was in- 
titled to the legal ſucceſſion, and it was to be preſumed that he who 
had the proſpect of ſucceeding to the pupil's eſtate, would be the moſt 
careful to preſerve it, J. 1. pr. De leg. tut. Agnates, in the ſenſe of 
the Roman law, were perſons related to each other through males 
only; the relation of cognates was connected by the interpoſition of 
one or more females. Thus a brother's ſon is his uncle's agnate in 
the language of the Romans, becauſe the propinquity is connected 


wholly by males; a ſiſter's ſon is his cognate, becauſe a female is in- 


terpoſed in that relation, { 1. /n/f. De leg. agu. tut. But in our law- 
language, all kinſmen by the father are agnates, though females 
ſhould intervene ; and thoſe by the mother, cognates. Juſtinian abo- 
iſhed ſo entirely the diſtinction of the old Roman law between ag- 
nates and cognates, that he admitted, both to the legal ſucceſſion, and 
to the office of tutor of law, not only kinſmen by the father, though 


a female had been interpoſed in that relation, but even thuſe by the 


mother, Nov. 118. c. 4. 5. We in Scotland have ſteered a middle 
courſe : for we exclude from thoſe rights all who, in our law-ſtyle, 
are called cognates, that 1s, all relations by the mother ; but we admit 
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all kinſmen by the father, though they ſhould not be agnates in the 


ſenſe of the Roman law. The tutor of law muſt be a male agnate : 
for though a father or a magiſtrate may appoint female tutors ; yet, 
in the caſe of tutors-legitim, who are marked out purely for the take 
of blood, without regard to perſonal qualifications, the law has 


thought fit to paſs by thoſe whom nature ſeems to have formed for 


offices of a more domeſtic kind. Hence a woman, though ſhe be 
next in ſucceſſion to the pupil in default of his own iſſue, cannot be 
ſerved tutor of law to him. 

5. Where there were two or more agnates equally near in blood 
to the pupil, and of courſe equally intitled to the legal ſucceſlion, the 
Roman law gave the office to all of them, J. 9. De leg. tut.; but as the 


Where ſeve- 
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ſucceſſion of heritage in males deſcends only to one by the law of pupil, who 


Scotland, though there ſhould be others equally near in degree, the 
office of tutor- legitim goes to that one who would be heir at law to 
the pupil. By this rule, if we ſhall ſuppoſe, that, of three brothers, 
the ſecond dies, leaving a child without naming a tutor to him, the 
youngeſt of the ſurviving brothers muſt be ſole tutor of law to his 
nephew, becauſe he alone is his heir at law. This is doubted, both 
by Mack. Ob/erv. on 1585, c. 18, and by Dirl. v. Tutor, in the ſpecial 
cale where the eſtate of the deceaſed, to whom the pupil had ſuc- 
ceeded, was conqueſt, z. e. acquired by himſelf, upon this ground, 


That the legal ſucceſſion of conqueſt aſcends to the elder brother. 
But 
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But this ground of doubt is improperly applied to the preſent que. 
ſtion ; for though the eſtate was conqueſt in the perſon of the de. 
ceaſed, it becomes proper heritage upon the ſucceſſion opening to the 
pupil, and fo deſcends after his death to his younger uncle, infr. b. 3. 
t. 8. F 14. ſince it is the ſucceſſion to the pupil, not to the deceaſed, 
that is to be regarded in this caſe. The queſtion appears more doubt. 
ful, Whether, where the whoie eſtate of the pupil conſiſts in moveable 


ſubjects, the tutory of law ought to devolve on all the male agnates 
of the ſame degree, as being equally intitled to the ſucceſſion of move- 
ables, or upon him alone who could ſerve heir-general to the pupil 


on his death? But it would ſeem, that even in that caſe the heir- 
general ought to exclude the others in the ſame degree: H, Becauſe 
none of thoſe others have a right to ſerve heir at law, and our cuſtoms 
admit of only one tutor of law; 2dly, Becauſe it muſt create too much 
uncertainty, and too frequent altercations, if the rule of preference 
were to vary according to the different nature of the pupil's eſtate, 
Though minority ends by our law at twenty-one years of age, the 
age of twenty-five is expreſsly required in tutors of law by 1474, c. 52. 


on account of the firmneſs and maturity of judgement neceſſary for 
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the proper diſcharge of that office: but there is no ſuch limitation 
in the appointing of tutors teſtamentary or dative, who may be re- 
ceived at twenty-one ; probably from a reaſon ſimilar to that which 
has been aſſigned in the caſe of female tutors, /upr. 5 4. in fin. The 
laſt-cited ſtatute, which requires the age of twenty-five in a tutor of 
law, expreſsly enacts, That where the pupil has a younger brother, 
the tutory of law ſhall not devolye upon him, but on the agnate next 
after him, who had attained the age of twenty-five, though farther 
removed in blood from the pupil than his brother. When the next 
agnate was thus under the age required by law, the Romans admitted 
of an interim curator to be named by the Magiſtrate, till the agnate 
ſhould become capable of the office, J. 10. 7. De exc. tut.; which has 
given occaſion to ſome to affirm, that, by our law likewiſe, the office 
conferred on the remoter agnate of twenty-five years of age by the 
act 1474, is but temporary, to continue only till the pupil's next ag- 
nate attain that age, who may then ſerve tutor of law, and exclude 
the other. But this doctrine does not appear agreeable to the ſtatute, 
which gives the office to the remoter agnate paſt twenty-five pure, 
under no limitation in point of time; whereas the curatory-dative ap- 
pointed in this caſe by the Roman law, was, in the nomination itſelf, 
limited to a certain time of duration. | 

6. Where the next agnate is to undertake the office, he purchaſes 
or obtains a brief from the chancery, directed not to this or the other 
particular judge, but to any judge having juriſdiction, March 8. 1636, 
Stewart; becauſe the ſerving of the next agnate to the office, is a point 
which truly admits of no oppoſition, and ſo is juriſdifionis voluntarie. 
The judge is required to call a jury or inqueſt of ſworn men to in- 
quire into the following heads: Firſt, Who is the next male agnate of 
the full age of twenty-five, and intitled to ſucceed to the pupil on his 
death? 2dly, Whether that agnate be attentive to his own affairs? 
34ly, Whether he is able to give ſecurity for the pupil's indemnifica- 
tion? and, 47h/y, Who is the next cognate, with whom the perſon of 
the pupil may be intruſted? Inquiry is, de praxi, made by the jury 
only into the firſt head. The agnate's good œconomy or fitnel; to 


manage is preſumed, till the contrary be proved; the point of ſecuri- 
ty in the third head is the proper province of the clerk; and the laſt, 
| which 
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which relates to the next cognate, is left to the deciſion of our courts T7: VII. 


of law. 
As to this laſt head of the brief, it may be obſerved, that though, Tutor of law 


by the Roman law, the tutor-legitim, as well as the teſtamentary and — 
dative, had the charge both of the pupil's perſon and eſtate; yet, by — per- 
the uſage of Scotland, the cuſtody of his perſon hath been, in the ben. but the 
caſe of a tutor-legitim, committed to the mother, and in default of — 
her, to the next cognate, agreeably to the laws of the Majeſty, I. 2. 
6. 47. $ 4- from a juſt ſuſpicion, that he to whom a ſucceſſion is to 
open by the death of his pupil, will not be overcareful to preſerve a 
life which ſtands in the way of that ſucceſſion. But ſtill the tutor- 
legitim has the direction of the pupil's education, and of the whole 
expence which is to attend his perſon. The mother, if ſhe continue 
a widow, is preferred to the cuſtody of the pupil, ſo long as the pu- 
pli is infantie proximus, that is, till he be ſeven years of age, and ſome- 
times longer, according to circumſtances. But ſo ſoon as ſhe inter- 
marries with a ſecond huſband, the pupil may be taken from her, 
though ſhe ſhould offer to entertain him gratzs, Feb. 5. 1675, Fullarton, 
and delivered over to the tutor, if he be not tutor of law, and fo his 
immediate heir; or if he be tutor of law, to the next cognate, The 
ſecurity given by the tutor of law upon his entry, muſt be recorded 
in the books of that judge's court before whom he ſerved; and he 
ought to make oath de fideli, The inqueſt's verdict or ſentence, de- 
claring the obtainer of the brief to be the next agnate, muſt be 
retoured to the chancery, from whence the brief iſſued ; and the 
nomination of the tutor, which follows on it, is of itſelf a ſufficient 
title and warrant for his adminiſtration; but he ought to give ſecu- 
rity for his accounting, before he actually enter upon the exerciſe of 
his office. 

8. In default of tutors-legitim, there is place for tutors-dative ; Tutors da- 
who were by the Roman law named by the magiſtrate, but with us, 
by the King alone, as pater patriæ, in his court of exchequer. Becauſe 
the tutor of law, who is to be preferred to the office before tutors- 
dative, ought to have a reaſonable time to deliberate, whether he will 
ſerve or not, no tutory-dative can be given, till the expiring of a year 
from the time when firſt the tutor of law might have ſerved. And 
this period varies in its commencement, according to different circum- 
ſtances. A tutor of law may ſerve immediately upon the father's 
death, if there has been no nomination of tutors, or if the nominees 
do not inſtantly accept. If they accept, the tutor of law cannot ſerve 
till the nomination falls either by their death or legal diſability ; and 
in the caſe of a poſthumous child, he may ſerve immediately after the 
child's birth. The tutor of law is thus preferred before the tutor- 
dative, becauſe he is preſumed, both from his proximity and hope of 
ſucceſſion, to have a more hearty concern in/the pupil's affairs than 
any ſtranger, Hence, though the tutor of law had not, within the 
year in which he ought to have ſerved, given ſecurity, which is a du- 
ty incumbent on all tutors of law, previouſly to their entry, he ex- 
cluded the tutor-dative, June 29. 1632, Irvine. Nay, Steuart, An v. 
Tutors, is of opinion, that though the next agnate had taken no ſtep 
towards his ſervice within the year, he might, oppoſe a tutory-dative, 
and ought to be preferred to the office, if no exception lay againſt 
his character and circumſtances, and if matters were entire. 

9. The form of paſſing tutories-dative, is, by preſenting a ſignature Form of paſ- 
to the court of exchequer; which, after it has been reviſed by the _— 
Barons, and a fmall compoſition paid to the crown by him who offers 8 
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it, is ſtamped with the King's cachet, and then paſſes by the quarter. 
ſeal ; and not by the privy ſeal, as Mackenzie affirms, F 5. h. t. Of 
old, the ſecurity given by tutors-dative for their accounting, was re- 
corded in the commiſſary- books, but is now in thoſe of the exchequer; 
and when ſeveral tutors are appointed by the gift, they are received 
as mutual cautioners for one another. The oath de deli hath not for 
a long time been exacted from this kind of tutors. It would appear, 
that, by the former practice, tutories-dative were upon the matter 
granted of courſe to any who applied for them; but that pupils may 
not ſuffer by being caſt upon the care of improper tutors, all gifts of 
tutory are declared null by 1672, c. 2. ; which paſs in exchequer with. 
out ſummoning the next of kin both by the father and mother, at 
leaſt without their conſent to the gift, or their declaration that they 
have no objection againſt the perſon applying for it. 

Io. That pupils may not be left entirely defenceleſs, when they are 
without a tutor or guardian of any kind, which frequently happens, 
if their affairs are involved, a factor or ſteward is in ſuch caſe named 
by the court of ſeſſion, at the ſuit of any kinſman of the pupil, for 
the management of his affairs; which factor muſt conduct himſelf 
by the rules ſet forth in the act of ſederunt, Feb. 13. 1730; but that 
act does not extend to the caſe of minors puberes, who can chuſe cura- 
tors for themſelves. | 

11. Minors, after attaining the age of puberty, were preſumed to 
be poſſeſſed of ſuch a degree of judgement and diſcretion, that guar- 
dians could not be impoſed on them againſt their wills, either by the 
Roman law, § 2. Inft. De curat. or by our former uſage ; ſo that they 
might, in every caſe, have aſſumed to themſelves the ſole management 
of their affairs, if they had opinion enough of their own capacity and 
prudence. But by 1696, c. 8. it is declared lawful to fathers, while 
they are in a ſtate of health, or, as we uſually expreſs it, in liege pouſſie, 
to name curators as well as tutors to their children; which by the ge- 
neral opinion of lawyers they had no right to do before that ſtatute, 
Thus, by our preſent law, curators may be divided into neceſſary, 


who are impoſed on the minor in conſequence of the act 1696, and 


volantary, whom the minor himſelf chuſes for guardians without 
compulſion. The minor, when he intends to put himſelf under the 
direction of curators, muſt, by 1555, c. 35. raiſe and execute a ſum- 
mons, citing at leaſt two of the moſt honeſt of his kin perſonally, and 
all others having intereſt edictally, at the head borough of the juriſ- 
diction where the minor's lands lie, to appear on nine days warning 
before his own judge-ordinary, to hear and ſee curators given to him. 


At the day and place of appearance, he offers to the judge a liſt of 


thoſe whom he propoſes for curators. Such of them as are willing to 
undertake the office, muſt ſign their acceptance, and give ſecurity for 
accounting; and upon this proceeding, an act of curatory is extract- 
ed. It was adjudged, Fuly 23. 1674, Wallace, that in order to the 
choice of curators, it behoved two of the next of kin to be cited on 
the father's fide, and two on the mother's : and though Lord Stair 
has by miſtake given for the ratio decidendi, that the ſtatute 1555, ex- 
preſsly required the citation of that number of friends to every act of 
curatory, whereas it requires only two in whole; yet the deciſion may 
be juſtified as agreeable to the ſpirit of the ſtature, eſpecially after 
the paſſing of a later one, 1672, c. 2. which clearly requires the cita- 
tion of the next of kin, both on the fide of father and mother, at 
making up the minor's inventories. And from hence it is, that cu- 
ſtom has now eſtabliſhed the requiſite taken for granted in the 3 
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deciſion as neceſſary. It would ſeem, both from the narrative and 
the ſtatutory part of the above cited act 1696, that the choice of cu- 
rators by the minor, cannot exclude from the office thoſe who are 
named by the father according to the directions of that act. 

12. All perſons may be appointed either tutors or curators to mi- 
nors, who are fit for the management of an eſtate, and are not debar- 
red by law or cuſtom. Tutory, being accounted by the Romans of- 
ficium virile, could not be exerciſed by women, excepting mothers in 
ſpecial caſes, zit. C. Quand. mul, Married women are utterly diſqua- 
lified for the office: for if it be, as Juſtinian reaſons in a parallel caſe, 
a ſhameful confounding of names and things, that the ſame perſon 
ſhould be both tutor and minor, /. 5. C. De leg. tut. ; it muſt be equal- 
ly abſurd, for one who is herſelf ſubjected to the power or curatory 
of an huſband, to have another under her care and tuition. But a 
father may name for tutors to his children, either his own widow, or 
any other woman who is not married, vid. ſupr. & 4.; and ſuch no- 
minee may lawfully exerciſe the office till ſhe be vefita viro; and no 
longer, though the nomination ſhould expreſsly provide the contrary ; 
vid. infr. d 29. All children, under Popith tutors or curators, are, by 
1661, c. 8. to be taken from under their care; and by a poſterior act, 
1700, c. 3. profeſſed Papiſts, and even perſons who are only ſuſpected 
of Popery, are declared incapable of the offices of tutory or curatory, 
till they purge themſelves, by ſigning the formula appointed for that 
purpoſe. Thoſe who are either creditors or debtors to the minor were, 
by the jus antiquum of the Romans, capable of the office of tutory, 
J. 9. $5. De adm. tut.: and though they were afterwards diſabled 
by Juſtinian, Nov. 94. c. 1. we have juſtly adhered to their ancient 
law: for ſuch perſons are, from their knowledge of the minor's af- 
fairs, and frequently from the proximity of blood, the moſt proper 
for the office. 

13. Curators are ſometimes named to a minor for a ſpecial purpoſe, 
without any general power of management. Thus, i, As a ſtranger 
may name a tutor to a pupil to whom he has deviſed an eftate, for 
managing that eſtate, ſapr. & 2. ſo he may name a curator to a minor 
pubes for the ſame purpoſe. But ſuch nominee is more properly cu- 
rator bonis, curator to a ſpecial eſtate, than guardian to a perſon ; and 
therefore the nomination by the deceaſed cannot hinder the minor 
from chuſing proper curators for the adminiſtration of his other 
eſtate, Dirl. 316. 2dly, Where a minor is either purſuer or defender in 
any action, he muſt have a curator to ſupport him in his proſecution 
or Gefence, under whoſe authority the ſuit may be managed on his 
part: for, ſententia contra minorem indefenſum lata, nulla eff, Whether, 
therefore, the minor be engaged in a law-ſuit with his curators, or, 
having no curators, with a ſtranger, a curator ad /ites muſt be given 
him by the judge, even though the nomination ſhould be demanded 
from him, not by the minor himſelf, but by the adverſe party ; for 
every litigant has an intereſt, that the proceedings, in any cauſe in 
which he hath a concern, be regular. And if ſuch curator be not de- 
manded by either party, the judge ought to appoint one ex officio. 
This ſort of curator makes oath de ſideli; but he is under no neceſſity 
to offer ſecurity, becauſe he has no power to intermeddle with the 
minor's eſtate. If curators ad lites are named to minors paſt pupi- 
larity, by ſtronger reaſon they muſt be given to minors yet under pu- 
pilage, who are parties in a ſuit againſt their tutors ; but even then, 
they get the name, not of tutors, but of curators, becauſe they are 
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appointed merely for a ſpecial purpoſe ; and when that is over, the 
office ceaſeth *. 

14. The chief difference between tutory and curatory is, that ter 
datur perſon, 9 4. Inſt. Qui teſt. tut. Curator rei; not that tutors are 
more directly bound by their office to take care of the pupil's perſon 
than of his eſtate, but becauſe a pupil has no perſon in the legal ſenſe 
of the word. He is incapable of acting, or even of conſenting : the 
tutor, therefore, ſeeing he ſupplies this defect in his pupil, and acts 
for him, is ſaid with great propriety to be given per/one, even when 
he is managing the pupil's eſtate, But a minor paſt pupilage being 
himſelf perſonable, as he hath not only a natural perſon, but a legal, 
which can act and be obliged, a curator is ſaid to be given 7ez, to con- 
cur with the minor, that his intereſt may not ſuffer by his raſhneſs or 
levity. Hence a pupil cannot ſubſcribe with his tutor; for ſubſcrip. 
tion imports conſent, of which a pupil is preſumed incapable : but 
after he has attained the age of puberty, it is properly himſelf who 
acts; the curator does nothing more than concur with him, or con- 
ſent to his deeds ; and conlequently, a deed ſigned by the curator 
only, without the minor, is as truly void as one ſubſcribed by the 
minor only, without his curator, Dirl. 216. ; Dec. 1725, E. of Bute, 
Hence alſo, though the natural perſon of a pupil is under the power 
either of his tutor or next cognate, yet a curator cannot claim the 
cuſtody of a minor's perſon who hath attained the age of puberty, or 
preſcribe to him where he muſt reſide, Dirl. 316. and Kilt. Minor, Ne v. 

15. In moſt other reſpects, the privileges, the powers, the duties, 
and the obligations, of the two offices of tutory and curatory, coin- 
cide, Neither tutors nor curators have ſalaries for their trouble or 
loſs of time, in attending the management, becauſe they are preſumed 
to have undertaken their offices, purely from natural affection, or con- 
ſiderations of friendſhip: and this obtains, let the minor's affairs be 
ever ſo much embarraſled, Home, 22. And it ſalaries be expreſsly al- 
lowed by a father to the rutors-teſtamentary, or by a minor pubes to 
his curators, they are underſtood to be given as an allowance, in full 
of all incident charges that. they might have otherwiſe have had a 
claim to. The reſtrictions which lie on teſtamentary tutors, and on 
curators choſen by the minor, as to their manner of proceeding, and 
powers of acting, muſt be governed by the tenor of the writing which 
conſtitutes them. Where ſeveral are named, the number that is to 
make a quorum is uſually fixed in the nomination itſelf, the concur- 
rence of which number 1s requiſite in every act of adminiſtration. 
Sometimes one is named ie quo non, in which caſe no meaſure can be 
agreed on, without the concurrence of the number fixed for the quo- 
rum, of which he who is /ine quo non muſt be always one. Where 
the tutors or curators are called by the father or minor to the joint 
adminiſtration, no deed is valid without the concurrence of every one 
of them; but when they have powers to act jointly and ſeverally, or 
indefinitely without any limitation, the nomination ſtands good, if any 
one accept; and if more than one accept, the concurrence of the ma- 
jority of the accepting nominees then alive, is ſufficient to give force 
to their acts of adminiſtration. In no caſe can a quorum be appointed 
of a leſſer number than the major part of the nominees, unleſs where 
one of them is declared fine quo non; for if deeds done by a leſſer num- 
ber were to be valid, matters would be inextricable; as it would be 


ro 


*The Lords never authoriſe a curator ad /ites, in general, to a pupil; but only for a 
particular ſuit, Rt. Tutor and Curator, Nt v. 
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to act in contradiction to, and over-rule all the reſolutions formerly 
taken by the minority. 

16. The powers which are, by our law or uſage, conferred on 
tutors and curators, are, for the greateſt part, included in the notion 
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of all ſums due to the minor, whether rents of land, intereſt of mo- 
ney, or even principal ſums, if the minor's neceſſities ſhall call for 
it; and they may ule all diligence competent by law, both againſt 
the perſon and the eſtate of the minor's debtors, to compel them to 

ayment. Thus alſo they may remove the minor's tenants from 
their poſſeſſions on the expiration of their tacks, and grant leaſes of 
the lands to others. But, irt, Such leaſes muſt neceſſarily determine 
or expire with the granter's office; Re/oluto enim jure dantis, reſolvitur 
jus accipientis : and if a leaſe granted by a tutor or curator be ſo con- 
ceived as to laſt longer than his office, the minor, after the tutory or 
curatory is at an end, may recover the natural poſſeſſion of his own 
lands, upon an action of removing againſt the tenant, without the 
neceſſity of any previous ſuit for ſetting aſide the leaſe, Harc. ſuppl. 16. 
24ly, Leaſes cannot, in the general caſe, be granted by tutors or cu- 
rators under the former tack-duty. Where no offer riſes fo high, 
application is ſometimes made to the court of ſeſſion for leave to let 
the lands lower: and if the court decline to interpoſe, which they 
frequently do, becauſe in fuch petitions there is no contradictor, 
Dirl. 277. the lands ought to be let by public auction, upon proper 
advertiſement. When, from the great extent of the minor's eſtate, 
or other circumſtances, tutors or curators cannot conveniently under- 
take the whole management by themſelves, they may appoint factors 
or ſtewards under them with reaſonable ſalaries, on their giving 
ſecurity for the faithful diſcharge of their offices. 

17. The power of tutors and curators to ſell the minor's moveable 
eſtate was, by the jus novum of the Romans, limited to things which 
were either of ſmall account, or which could not be preſerved with- 
out ſinking in their value, unleſs where the ſentence of a judge was 
interpoſed, /. 22, C. De adm. tut. But frequent inſtances occur in our 
practice, of tutors and curators diſpoſing of the moſt valuable and 
durable moveables belonging to the minor, by their own authority : 
and ſuch fales, if called in queſtion, would probably be declared valid, 
though ſubject to reduction at the ſuit of the minor on the head of 
jun. No immoveable ſubject belonging to a minor, whether land, 
. I. et ſegg. De reb. eor. or houles, I. 22. C. De adm. tut. could, by the 
Roman law, be fold without a previous decree of the pretor. But 
though it was declared, by J. 1. $. 2. De reb. cor. that the pretor could 
only authoriſe ſuch ſales for payment of the minor's debt, this rule 
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was diſpenſed with, in inſtances where the fale was beyond all doubt 


profitable to the minor, leſt the law, which was calculated for his 
advantage, ſhould, contrary to its intention, be explained to his 
prejudice, In the ſame manner, our ſupreme court hath authoriſed 
tutors to ſell ſuch heritable ſubjects belonging to the minor as could 
not be uſed for his profit, even though his eſtate was quite clear of 
debt, Nezw Coll. ii. 21. The Roman law declared all alienations of 
heritage null, whether they were made by tutors or by curators. 
This doctrine, in fo far as it relates to ſales made by a tutor, is agree- 
able to our uſage. Hence, in all ſales of a pupil's eſtate, an action 
muſt be brought by him before the court of ſeſſion, to which his 
next heirs and his creditors muſt be made parties; and in which an 
inquiry is made by the court into the yearly rent of the purſuer's 
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lands, and the amount of his debts, that, upon balancing the two, 
they may form a judgement, whether the ſale is neceſſary, either in 


| whole or in part, for clearing off the purſuer's debts ; and the ſeſſion 
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muſt authoriſe the ſale, by a decree pronounced upon this action. 
But Stair's opinion, 6. 1. c. 6. 5 44. that the alienation of heritage by 
a minor pubes, with conſent of his curators, is valid, without the 
judge's interpoſition, unleſs leſion be proved, is ſupported by repeat. 
ed deciſions, Feb. 2. 1630, Hamilton; Fount. Dec. 6. 1699, Clerk. Yet 
even in this laſt ſort of ſales, by minors puberes, the purchaſer, to 
ſecure himſelf from the danger of reduction on the head of minority 
and leſion, ſometimes inſiſts to have the authority of the court inter. 
poſed to the ſale, Feb. 17. 1731, Campbell. Heritage includes, as to 
this queſtion, not only lands, but houſes, fiſhings, tithes, and what- 
ever is fundo annexum, redeemable rights; and even infeftments of 
annualrent, though theſe are not, in ſtrict ſpeech, rights of property, 
Under alienation is comprehended, not only ſale, but exchange, or 
any deed by which a real right in the ſubject is carried from the 
pupil; ex. gr. a ſervitude, or a deed charging the ſubje&t with a 
yearly payment. But this prohibition to alienate the minor's heri- 
tage, cannot extend to thoſe alienations which are made by the law 
itſelf, in which the tutor hath no part, ſuch as adjudications of the 
pupil's eſtate, which are legal or judicial ſales; nor, 2dly, to thoſe to 
which the tutor or his pupil might be compelled. Hence the renun- 
ciation of a right of wadſet veſted in the pupil, where it is granted 
by the tutor to the reverſer upon payment made of the debt, is effec- 
tual /ine decreto, though it be truly an alienation of heritage; becauſe 
the pupil was compellable by the tenor of the right to renounce upon 
payment, Jan. 31. 1735, Graham. On the ſame ground, a tutor 
may, without the authority of our ſupreme court, grant infeftment 
in his pupil's lands to any perſon, in favour of whom the pupil's 
anceſtor had granted an obligation of infeftment; or to receive his 
pupil's vaſſals, by giving them charters as heirs to their anceſtor, 
Yet if any right ſhall be conferred by the charter, either of property 
or poſſeſſion, which the former vaſſal had not, it is in the judgement 

of law a prohibited alienation. | 
18. By the Roman law, tutors were not even authoriſed to tranſact 
doubtful claims concerning heritable ſubjects belonging to the pu- 
pil, J. 4. C. De pred. et al. reb. Whether we would adhere ſtrictly 
to this doctrine, in caſes where the pupil had much at ſtake, and 
faint hopes of prevailing, may be doubted. But both tutors and 
curators may, by our cuſtoms, either tranſact or refer to arbiters, 
all claims of moveable ſubjects competent to the pupil; and the tranſ- 
actions made by the tutor, or the decrees-arbitral pronounced in 
conſequence of ſuch references, are good againſt the minor, where 
enormous prejudice is not proved, Fount. Jan. 18. 1711, Ayton ; Fount, 
Nov. 14. 1711, Aikenhead *. Tutors cannot, without weighty reaſons, 
change the nature of any ſubject belonging to the pupil, ſo as to 
invert or alter the courſe of his ſucceſſion; for over that their office 
was never deſigned to give them power. They cannot, for inſtance, 
to the prejudice of the pupil's heir, change a bond in which the 
creditor had originally excluded executors, into one payable to heirs 
and executors ; nor can they, on the other hand, change a bond 
taken payable to executors, into one excluding executors, Harc. 1000 : 
but 


* Found, That a minor who had ſubmitted, with conſent of his curators, in a caſe which 
was pretty much involved, in fact, utebatur jure communi, and could not be heard to quarrel 
the decreet-arbitral upon the head of iniquity, Kill. Minor, No iii. 
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but they may, for the better ſecuring a debt due to the minor, take 
an heritable bond from the debtor in place of a perſonal one, Hare. 


ſuppl. 14 3 or they may, where it appears profitable to the minor, lend 


out his rents, or the intereſt of his amy þ upon heritable ſecurity, 
though the effect muſt be, to make thoſe ſums devolve on the minor's 
heir, which would otherwiſe have deſcended to his executors. Cura- 
tors have as little power as tutors to invert the order of the minor's 
ſucceſſion, by acts in which the minor himſelf bears no part; ex. gr. 
by giving up to the minor's debtor a bond payable to executors, and 
accepting in its place one excluding executors ; becauſe by ſuch al- 
teration, the curator aſſumes a power of regulating the minor's ſuc- 
ceſſion, and the minor is neceſſarily cut off from his legal right of 
bequeathing that ſubject by teſtament ; for a bond excluding execu- 
tors cannot be carried by teſtament, fr. b. 3. f. 8. F 20. But a cura- 
tor may properly concur with the minor in any deed inter vivos, by 
which the ſucceſſion of a teſtable ſubject is to be altered; ſince the 
minor can, even without his conſent, make a teſtament, and con- 
ſequently diſpoſe of any teſtable ſubject at his pleaſure, vid. infr. 
£4 Neither tutors nor curators can be auctores in rem ſuam. They 
cannot, contrary to the nature of their truſt, interpoſe their authority 
to any deed of the minor, in which themſelves have an intereſt, or 
which tends to produce an obligation againſt him in their own fa- 
your, more than they can be judges or witneſſes in their own cauſe *. 
Thus a tutor cannot lend money to the minor ; becauſe a loan lays 
the debtor under an obligation of repayment, J. 5. pr. De auf. et conf. 
tut.; nor can he purchaſe any ſubject belonging to the minor, unleſs 
it be put up to public ſale ; in which particular caſe, his raiſing the 
price of the minor's goods, muſt, without expoſing him to the leaſt 
danger, bring him a certain profit. But a deed authoriſed by a quo- 
rum of the tutors, from which an intereſt ariſes to a co-tutor, who 
does not concur in that deed, ſtands good, unleſs lefion be proved, 
d. l.5. $2, It proceeds alſo from the truſt implied in guardianſhip, 
that no tutor or curator can aſſign any ſubject belonging to the minor, 
for the payment even of a debt due by the minor himſelf. And for 
preventing frauds, the aſſignation by a tutor of a bond in which the 
minor is creditor, is diſcountenanced in our practice, though the con- 
veyance ſhould be granted in conſideration of neceſſaries applied for 
the minor's own uſe, Fount. Fuly 24. 1694, Crawfurd : for the guar- 
dian ought, in that caſe, to have granted bond for theſe neceſſaries; 
which law would have ſupported againſt the pupil, in fo far as the 
ſum contained in it was profitable to him. But where a debt due to 
the minor is paid by a cautioner, the cautioner is intitled to demand 
an aſſignation of that bond from the tutor or curator, that he may 
thereby make good his relief againſt the principal debtor : and ſuch 
aſſignation being neceſſary, muſt be effectual to the cautioner. On 
the ſame principle, tutors or curators who have acquired rights af- 
fecting the minor's eſtate, for a ſum leſs than they have a juſt title to 
draw, are obliged to communicate the benefit of ſuch tranſactions to 
the minor, though it ſhould appear that the rights were purchaſed 
with the tutor's proper money; for in every tranſaction of a tutor or 
curator which hath a natural connection with the minor's eſtate, it is 
preſumed that he acts as his truſtee: which doctrine is borrowed 

from 


A minor having firſt aſſigned a ſum to her mother and ſole tutrix, reſerving a power to 
alter, and having afterwards alſo ſettled the ſame _ her by teſtament, it was found, That 
the ſum was effeQually conveyed to the mother, Aut. Minor, No ii. 
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from the Roman law, Nov. 72. c. 5. And if it were otherwiſe, a tutor, 
through his knowledge of the minor's affairs, and concealing them 
from others, might raiſe to himſelf a fortune by ſuch purchaſes, at 
his ward's coſt. Nay, though the right made over to the tutor 
ſhould bear to be granted from perſonal favour, the preſumption, 
that he accepted it in behalf of the minor, will prevail over the re. 
cital of the right, Feb. 17. 1732, Cochran. 

20. As neither tutory nor curatory are, by the uſage of Scotland, 
munera publica, to which perſons may be compelled, every one is at 
liberty to accept ↄr decline the office; and till he accept, he cannot 
be ſubject to any of the duties attending it, Dirl. 233. Acceptance, 
as it may draw ſevere conſequences after it, is not to be inferred by 
implication, Whatever therefore one does in the affairs of a minor 
previouſly to his knowledge of the father having named him tutor, 
is to be conſtrued merely as an act of friendſhip, if it can bear that 
conſtruction, July 19. 1678, Beatſon. But acceptance is fixed on tu— 
tors-teſtamentary, /r, by any writing ſigned by them, expreſſing 
their acceptance ; and conſequently by receipts or acquittances granted 
by them, in which they aſſume ro themſelves the deſignation of teſta- 
mentary tutors, or acknowledge their being veſted with that charac. 
ter: 2dly, by acts of adminiſtration done by them, in conſequence of 
the father's nomination, after they were in the knowledge of it. Ac. 
ceptance is fixed on tutors of law, tutors-dative, and curators, by their 
ſoliciting for the ſeveral offices, ſigning their acceptance, or doing 
ſome act from which acceptance may 'be juſtly inferred ; ſuch as, 
ſigning deeds for the pupil as tutor, or with the myinor as curator; 
ſee St. ö. 1. J. 6. $6. And though neither tutors of law, tutors-dative, 
nor curators, are properly conſtituted into their offices till they give 
ſecurity, the omiſſion of that ought not to put them in a better caſe 
than if they had given obedience to the law, Nov. 18. 1671, Gaſs. 
Tutors or curators, having once accepted, are accountable for the 
conſequences of their failure in any part of their duty, from the time 
of acceptance; inſomuch that though they ſhould not have had the 
leaſt intromiſſion with the minor's eſtate, they muſt account as if they 
had intermeddled. 

21. Tutors and curators who have undertaken the office, ought, in 
order to diſcharge the duties of their truſt properly, firſt, to make in- 
ventory of the minor's whole eſtate, whether conſiſting of heritage, 
bonds, or moveable effects, previouſly to their adminiſtration. This 
is preſcribed, both by the Roman law. J. 7. pr. De adm. et per tut.; 
and by ours, 1672, c. 2. Our ſtatute requires, that theſe inventories 
be made with conſent of the minor's next of kin both by the father 
and mother ; that three duplicates thereof, ſubſcribed both by the 
tutors or curators, and by the next of kin, be judicially produced be- 
fore the minor's judge-ordinary ; and that. after being alſo figned 
by the clerk of court, one duplicate be delivered to the next of kin by 
the father, another to the next of kin by the mother, and the third 
to the tutors or curators. The next of kin, if they refuſe to concur, 
are to be cited before the judge, that he may decree their concurrence; 
and in default of their appearance, the inventories are to be made up 
at the fight of the judge, or his delegate, who alſo muſt in that caſe 
fign the three duplicates; and the inventories thus made up, are de- 
clared to have the ſame force as if the next of kin had appeared and 
concurred. By our uſage ſubſequent to this act, which ſtill ſubſiſts, 
the two next of kin by the father, and the two by the mother, were 


always cited ; and when the tutor or curator is himſelf one of the 
next 
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next of kin, he muſt cite the two who are next in degree to the minor 
after himſelf, Fount. June 24. 1701, Guthrie, The judicial extracts 
made out in either of theſe caſes, in which the inventories are always 
ingroſſed, ſerve both as a warrant to the tutors or curators for the ex- 
erciſe of their offices, and as a charge againſt them in accounting. 
If, after completing the inventories, any other eſtate belonging to 
the minor ſhall come to the knowledge or poſſeſſion of the tutor or 
curator, he muſt, by the ſame ſtatute, add it to the firſt or original 
inventory Within two months after having attained the poſſeſſion ; 
obſerving the ſame forms that are preſcribed in relation to that firſt 
inventory. 

22. The penalties inflicted by this ſtatute on tutors and curators 
for neglecting to make inventory, are, i, That no expence diſ- 
burſed by them in the minor's affairs, ſhall be allowed to their credit. 
As this penalty, if underſtood in a large ſenſe, appears too ſevere, for 
a fault which may be owing to pure indolence, it is by act of ſede- 
runt, Feb. 25. 1693, limited to ſuch expence as has been laid out in 
law-ſuits and legal diligence; and ſo extends not to diſburſements on 
the minor's entertainment, or on his lands and houſes ; neither does 
it include the expence incurred by the tutor in completing the minor's 
titles, ex. gr. ſerving him heir, or confirming him executor, Fuly 18. 
1707, Yeaman. Tutors and curators who neglect to make inventory, 
are, 2dly, declared by the act accountable, not only for actual intro- 
miſſions, but for omiſſions, and may be removed from their offices 
as ſuſpected. What was intended by impoſing theſe laſt penalties, is 
not ſo obvious: for tutors and curators were always liable for omiſ- 
ſions, from the truſt implied in their offices; and they might alſo 
have been removed by the common law upon juſt ſuſpicion of fraud, 
or upon conviction of any groſs neglect of duty, which the law con- 
ſiders as fraud. It was perhaps meant, that they ſhould, upon ne- 
glect to make inventory, be liable for the ſlighteſt failure of their 
duty, or ex culpa leviſſima, to which tutors are not in the common caſe 
ſubjected ; and they might be removed for omitting to make inven- 
tory, though no fraudulent intention ſhould appear; ſee Fount. Feb. g. 
1698, Turnbull, Where a tutor or curator had wilfully neglected to 
make inventory, the minor was, by the Roman law, allowed to give 
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his oath in litem, upon the extent of the eſtate which the tutor either 


had or might have intermeddled with, J. 7. pr. De adm. et per. tut. 
And without queſtion, an oath i litem is particulary neceſlaxy, in 
inſtances where it is not practicable to make up a charge againſt the 
party by the ordinary methods of evidence: yet it may be doubted, 
whether our law would admit it in this caſe; becauſe where ſtatute 
hath inflicted ſpecial penalties upon any offence, all others are under- 
ſtood to be excluded. | 

23. It is enacted by the ſame ſtatute, That no tutor or curator 
ſhall have authority to exerciſe their ſeveral offices, till they have 
made inventory; which expreſſion imports ſtrongly, that all pay- 
ments made by the minor's debtors to ſuch tutor or curator are un- 
warrantable, fince a debtor cannot lawfully pay to one who has no 
authority to receive. Yet ſuch payment was ſuſtained, Dec. 1722, 
L. Logan, in reſpect of a poſterior clauſe in the act, that debtors ſhall 
not be obliged to make payment to the tutor or curator, if the debts 
due by them be not contained in the inventory; which clauſe prp- 
ceeds on the ſuppoſition, that debtors may warrantably pay to them, 
and does no more than give thoſe an option whether to pay or not. 


Tutors, till 
then, have no 
proper autho- 
ity. 
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Book I. 24. Tt is the duty of tutors and curators, to take proper care of the 
DIFF. minor's perſon, to educate him in a manner ſuitable to his birth and 


tor-andcura- Fortune, and to diſburſe, out of his yearly rents, the expence neceſſary 


tors in the for his ſubſiſtence and education; which if they refule, a reaſonable 


care of the 


pupil'sperlon ſum ought to be modified by the judge for that purpoſe, J. 1. C. De 
aud educati- lim. pup, praft. No more is to be allowed to a minor under pupilage, 
ock his debt either by the tutor or judge, for mere alimony and education, than 
and doing di- the neat rent of his eſtate, or the yearly intereſt of his money, Nor, 15, 
N 1; 1680, Sandilands : but after the pupil has attained the age of puberty, 
— when it is full time, if his ſtock be inconſiderable, to breed him to an 
employment, it is the curator's duty to employ part of the capital, and 

even the whole of it, if leſs will not ſerve, in order to put him at once 

in ſome way of buſineſs, Br. 110. And in the caſe of a perſon of 

birth or family, who propoſes to raiſe himſelf by the public ſervice, 

the curator may lawfully advance a yearly ſym far beyond the intereſt 

of his patrimony, that he may appear ſuitably to his quality, while he 

is unprovided of any office under the government by which he can 

live decently, Nez Coll. i. 170. Tutors and curators ought carefully 

to preſerve the title-deeds of the minor's eſtate, and the other writings 
belonging to him; and if by their neglecting to complete his titles, 

he ſhould ſuffer, either in point of right or poſſeſſion, they mult make 

up the damage, Jau. 26. 1628, Comm. of Dunkeld 5 July 18. 1635, 
Edmonſton. As to the minor's perſonal eſtate, if his guardians do not 

without loſs of time ſell ſuch moveable ſubjects as cannot by any care 

be preſerved from periſhing, or ſinking conſiderably in their value, 

they muſt make up the loſs to the minor, J. 7. F. 1. De adm. et per. tut, 

They ought to diſcharge 1 all the obligations that lie on 

the minor, ex. gr. to pay off all the debts due by him, as ſoon as his 

funds can be conveniently raiſed for that purpoſe. If a creditor of 

the minor wants his money, he muſt, in the action brought againſt 

his debtor for payment, make the tutors or curators parties to the 

ſuit. Theſe it is ſufficient to cite edictally at the croſs of the head 

borough of the juriſdiction where the minor reſides, without mention- 

ing their names; for the purſuer is not bound to know them; and 

decree will go forth againſt both the minor debtor, and them for their 

intereſt : but as they are not truly the debtors, no execution can pals 

either againſt their perſons or eſtates, on ſuch decree, unleſs it has 

been pronounced upon this medium, That they were poſſeſſed of the 

minor's money, by which the debt might be paid either wholly or in 

part. Where the obligation of the tutor or curator conſiſts in fache 
preftando, in performing a fact to which his office obliges him, and 

which it is in his power to perform, ex. gr. to renew inveſtitures to 

the heirs of vaſſals, or to extend a leaſe in conſequence of a former 

minute, execution may paſs againſt his perſon on a decree proceeding 

upon ſuch obligation. As to the debts due to the minor, the tutors 

or curators lie under no neceſſity of calling in the minor's money 

which is lent to debtors of good credit, unleſs his occaſions ſhall re- 

quire it; but they are liable to the minor in damages, if they omit 

uſing diligence againſt a debtor, fo ſoon as he is ſuſpected to decline 

in his circumſtances. If he has a land-eſtate, the tutor ought to in- 

hibit him, and adjudge his heritage; if he has moveable effects, poind- 

ing is the proper diligence; and if ſums are due to him, arreſtment 

ought to be uſed, and an action of forthcoming inſiſted in, to make 

good the debt arreſted, Fuly g. 1667, Steven. If the diligence uſed 

againſt the debtor's eſtate has no effect, the tutor is to have recourſe 

to perſonal execution; as to which, it is generally ſaid, that if he 

\ charge 
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charge the minor's debtor upon letters of horning, he need go no far- 
ther. But where the debts due to the minor are deſperate, tutors 
ought not to throw away their ward's money in uſing fruitleſs dili- 
gence againſt a debtor who has no fund of payment, 72% 2. 1628, 
Hamilton. As for the minor's heritable eſtate, they ought to take care 
that his principal ſeat, if it was left habitable by the deceaſed, be pre- 
ſerved in good condition, together with the incloſures, and tenants 
houſes ; that his farms, fiſhings, and other heritable ſubjects, be pro- 
vided with proper tenants ; and that the rents be demanded in due 
time from thoſe that are liable in payment, leſt they ſhould periſh in 
their hands. Curators cannot be accountable for the rents of land or 
intereſt of money received by the minor himſelf, without their con- 
ſent, or in ſpite of their remonſtrances; but as ſuch payment does 
not releaſe the debtor, or extinguiſh his obligation, Dec. 5. 1707, Cu- 
ningham, it is their duty to uſe legal diligence againſt him, as if no 
yment had been made by him to the minor. 

25. Tutors and curators, after having received the yearly rents or 
fruits of the minor's eſtate, ought to employ them profitably for his 
behoof. In explaining how far they are bound to put the minor's 
money out at intereſt, we mutt diſtinguiſh between the ſums belong- 
ing to the minor prior to the commencement of their office, and the 
rent or intereſt which becomes due during the office. As for the firſt, 
if the ſums carried no intereſt at the tutor's entry to the office, they 
ought to be recovered from the debtors without loſs of time, and 
put out at intereſt; and if any part of the minor's ſtock conſiſts in 
merchandiſe, or goods proper for ſale, they ought to be ſold, and the 
price lent to ſufficięent debtors, within a year, July 9. 1667, Steven. 
The ſums which become due to the minor during the office, are, for 
the molt part, the rents of land, or the intereſt of money. A year is 
allowed after rents fall due, if they are payable in grain, and fix 
months, if in money, for collecting them, and finding proper debtors 
to lend them to, S.. 5. 1. f. 6. § 19. As for the growing intereſt of 
bonds ariſing during the tutory, tutors are obliged to accumulate it 
into a capital bearing intereſt, once, either before, or at the expiration 
of the office, Pr. Falc. gr. which if they neglect, they are liable to the 
pupil in the intereſt of that intereſt from the time that their office ex- 
pires, Jan. 27. 1665, Kintore 5 Fount. Jan. 16. 1696, Irvine: but cura- 
tors are under no ſuch obligation to lay out the current intereſt, 
either during their office, or when it determines; it 1s enough if they 
leave it in the hands of reſponſible debtors, Harc. 996. 998. It is an 
equitable opinion of Sir James Steuart, v. Pecun. pupill. that if the par- 
ticular periods at which the cutor has received the intereſt, can be 
fixed by proof, that intereſt ought to carry intereſt to the pupil with- 
in a competent time after, ſince a provident man would have put it 
out at intereſt in re propria. If a ſucceſſion ſhould open to the minor 
during the office, the tutor or curator muſt obſerve the fame rules in 
relation to the ſums accruing thereby to the minor, as if that ſucceſ- 
ſion had opened to him before the commencement of the office. 
The doctrine laid down by Stair, without any limitation, 6. 1. f. 6. 
936. That no part of the minor's money ought to be applied to the 
purchaſe of lands, ſuited better with thoſe times, than with the pre- 
lent: for where a minor, quite clear of debt, has a conſiderable year- 
ly increaſe of revenue ariſing from the rents of his eſtate, it may be 
prudent to employ part of it at leaſt on land ; and inſtances of ſuch 
purchaſes begin now to be frequent: but tutors ſeldom adventure 
upon them without the warrant of the court of ſeſſion; lee New 
Coll. ii. 83; Kilt. Minor, No. viii. 
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Boos I. 26. Tutors and curators are not all liable in the ſame degree of di. 
AND ligence. Firſt, It has been already obſerved, that fathers, in the cha. 

tutors not racter of adminiſtrators to their children, are not laid under ſo ſtron 
- av — obligations in ſeveral reſpects as other guardians, r. 6. $55. 24h, 
of diligence. Honorary tutors, who are appointed by the father, not to manage by 
themſelves, but barely to overſee and direct the management of others, 
are only liable for actual intromiſſions, not for omiſſions. 34%, Nei. 
ther interdictors, of whom below, {F 53. et eg. nor curators ad lites, 
are liable in diligence: for both theſe are given ad auctoritatem pre. 
flandam ; interdictors for authoriſing the ſubſcription of deeds, and 
curators ad lites for the conducting of law-ſuits, 4thly, Even among 
tutors, in the proper acceptation of the word, it is ſufficient that a 
teſtamentary tutor employ the ſame degree of care in his pupils af. 
fairs that he does in his own; ſince he acts at the deſire, and in obe. 
_ dience to the will of the deceaſed : but both tutors of law and dative 
ought to be liable in that exact diligence which may be expected from 
a provident man; for if they are not fit for management, they ought 

not to have ſought after the office. 
Tutors and 27. Tutors and curators were, by the Roman law, /. 3. C. De divid. 
labie Je, lut. liable for the miſconduct of their colleagues, only /ub/idiarie, after 
e /ingult f . k 
in ſ-lidum. theſe colleagues were themſelves diſcuſſed ; but, by our ulage, all of 
exceptions them are liable in diligence, /inguli in ſolidum ; i. e. the minor may ſue 
%: any one of them by himſelf, and make that one liable, not only for 
his own miſconduct, but for that of his co-tutors or co-curators, 
Feb. 22. 1634, Davidfon ; which obtains, though the tutor who is ſued 
ſhould not have intermeddled, Harc. 985.; that ſo all of them may, 
from the conſideration of their own intereſt, be incited to a greater 
watchfulneſs over one another's conduct: but he who is condemned 
in the whole has an action of recourſe againſt the co-tutors. From 
this rule of our law two caſes muſt be excepted. Fit, Where a fa- 
ther, in his nomination, divides the management into different 
branches, and allots to each a particular department, every tutor 1s 
liable only for his own conduct in that branch of management which 
was intruſted to him. 2d!y, Fathers are, by 1696, c. 8. permitted to 
name tutors and curators to their children, with the ſpecial proviſo, 
that they ſhall be liable only for intromiſſions, not for omiſſions ; 
and that each tutor or curator ſhall be liable only for himſelf, and 
not in /olidum for the others. This act was intended to encourage 
thoſe to accept of the office, whoſe probity and care the father might 
confide in, and who might be found unwilling to expoſe themſelves 
to nice queſtions of diligence, or to the danger of being made ac- 
countable, not only for their own diligence, but for that of all the 
co-tutors. But becauſe the great ſecurity of minors lies in the obli- 
gations impoſed by law on tutors and curators, the act requires, that 
the father be in liege pouſtie when he diſpenſes with them; and, 2dly, 
His power of diſpenſing is expreſsly limited by the act, to the means 
and eſtate deſcending from himſelf: fo that the tutor thus named by 
the father cannot plead the benefit of the diſpenſing clauſe in rela- 
tion to any ſeparate eſtate belonging to the pupil. A deciſion, how- 
ever, 1s obſerved by Mr Forbes, Feb. 1. 1710, Ranken, which is hardly 
to be reconciled to this laſt limitation, | 

Pro-tutors 28. Under this obligation to diligence, the law has alſo laid pro- 
—— tutors and pro- curators. By theſe are underſtood perſons who act as 
the fame ob. tUtors or curators without having a legal title to the office, whether 
ligation to di- they ſincerely believe themſelves tutors, or know that they are not. 
ä By the Roman law, they were made liable in all points as tutors or 
| . curators, 
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curators, J. 1. pr. De eo qui pro tut. not only for intromifſions, but for 
omiſſions, after they had once intermeddled, d. J. 1. H.; and juſtly, 
fince he who aſſumes to himſelf an office to which he hath no title, 
ought to be in no better caſe than one who acts under a proper war- 
rant. The court of ſeſſion, however, would not adventure to adopt 
this doctrine into our law, June 10. 1665, Swinton, till, by an act of 
ſederunt of that date, pro- tutors and pro- curators are declared liable 
as tutors and curators, not only for what they ſhall have intermeddled 
with de facto, but for what they might have intermeddled with. Yet 
they are accountable only from the time at which they began to act: 
for the only ground upon which they are made liable is their actual 
intermeddling; which ought not to be carried retro, by preſumption, 
to the period at which the minor became firſt indefenſus, eſpecially if 
they appear to have aſſumed the office from friendſhip to the minor, 
and the neceſſity of his affairs. Though they are thus put on the 
ſame footing with tutors and curators as to their paſſive title, i.e. the 
obligations they are brought under, they enjoy none of the active 
powers or privileges competent to tutors or curators: they can nei- 
ther ſue the minor's debtors for payment, nor have they authority 
to receive the ſums due to him : conſequently, a minor's debtor who 
makes payment to them, does it at his peril; and therefore is not re- 
leaſed by the payment, if the ſum paid was not in rem minoris verſum, 
employed profitably for the minor's uſe, Br, 122. Hence alſo they 
may be ſued by the minor in an action for accounting, even during 
the pro-tutory, though proper tutors or curators are not bound to ac- 
count till their office determine, infr. $31. Yet equity indulges them 
in this active title, that, after they have given up the management, 
action lies at their inſtance againſt the minor for recovering the ſums 
diſburſed by them during their adminiſtration, in ſo far as it appears 
from the proof, that they have been profitably laid out for the minor, 
I. 5. cod. tit. f | 

29. Neither tutory nor curatory expires by the renunciation of the 
tutors or curators : for though no perſon can, by our uſage, be com- 
pelled to accept of either of theſe offices; yet having once accepted, 
he cannot throw it up, without a reaſonable cauſe, admitted by the 
judge, 1555, c. 35. according to the rule, Id quod prius fuit voluntatis, 
poftea fit neceſſitatis ; ſee July 21. 1664, Scot. It is indeed declared, by 
1696, c. 8. that one who is named by the father both tutor and cu- 
rator to his child, may, though he ſhould accept of the tutory, refuſe 
the curatory ; (a clauſe deſigned to induce the tutor named to under- 
take the office the more readily); but that is more properly a de- 
clining to accept, than renouncing the office after acceptance; for it 
he ſhall accept alſo of the curatory, he muſt hold it till the minor's 
perfect age. Tutory expires, by the death either of the tutor or pu- 
pil, and by the pupil's attaining the age of puberty. If a tutor con- 
tinue to act for the minor after his puberty, he is liable as curator, 
St. b. 1. t. 6. $24. Curatory expires by the death, either of the cu- 
rator or of the minor, by the minor's becoming of perfect age, and, 
in caſe of a female minor, by her marriage. Where a minor obſti- 
nately refuſes to ſign the neceſſary deeds of adminiſtration, the cura- 
tor may apply to the court of ſeſſion to be diſcharged of his office; 
but the court, from a conſideration of the dangers to which a de- 
fenceleſs minor of ſuch a diſpoſition may lie open, have in ſuch appli- 
cations waved removing the curator, till the minor ſhould conſent to 
make a new nomination. The office both of tutory and curatory ex- 
pires, fir/t, by the marriage of a female tutor or curator. Thus where 
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a father named his wife as tutor to their common child, the noming. 
tion was adjudged to fall, upon her ſecond marriage; both from the 
impropriety of a woman's having one under her power who is herſelf 
ſubjected to the power of another, March 8. 1636, Steuart ; vid. ſupr. 
$ 12.; and from the bad conſequences which might be dreaded, from 
leaving a pupil's eſtate to the management of one under the influence 
of his ſtepfather. 24ly, Both tutory and curatory fall by any ſuper— 
vening incapacity, whether natural or legal, which may diſqualify the 
tutor or curator from diſcharging the office. 3dly, If tutors or cura- 
tors ſhould fail in any part of their duty through negligence, or ſhould 
fraudulently miſapply the minor's money to wrong purpoſes, they may 
be removed as ſuſpect, by an action, or rather complaint, called by 
the Romans, accuſatio ſuſpecti tutoris ; which by their law was popy- 
laris, i. e. might be purſued by any perſon, even a ſtranger to the mi- 


nor; but, with us, is competent only to the minor's next of kin, or to 


Duration of 
their office 
often depends 
on the tenor 
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which conſti- 


tutes it. 


a co- tutor or co-curator. By our more ancient law, 1555, c. 35. any 


judge-ordinary was authoriſed to decide upon the cauſes for which 
tutors or curators ought to be removed; but by our later uſage, that 
branch of juriſdiction is appropriated to the court of ſeſſion. Bank- 


ton, 5. I. f. 7. F 34. affirms, without limitation, that this complaint 


may be tried in a ſummary way before that court; but the act 1696, 
on which alone this opinion 1s grounded, relates to the ſpecial caſe of 
tutors named by the father in liege pouſtie. Our ſupreme court is ſo 
tender of a tutor's reputation, that where his miſconduct proceeds 
merely from indolence or inattention, he is ſeldom removed] but to 
ſecure the minor, a curator is either joined to him, Dirl. go. or, if he 
be a teſtamentary tutor, he is obliged to give ſecurity, though, in the 
common caſe, ſecurity is not taken from that kind of tutors, Fount, 
Feb. 16. 1705, Balfours. | 

30. The duration of theſe 'two offices depends frequently on the 
tenor of the writings which conſtitute them. If a father names ſeve- 
ral tutors to his children, fimply, without calling them to the joint 
adminiſtration, or if a minor appoints ſeveral curators in the ſame 
manner, the office ſubſiſts if any one of them accept; and upon the 
death of any one of many accepters, it accrues to the ſurvivors, and 
continues in the perſon of the laſt ſurvivor, For though in deeds 
inter vi vos, ex. gr. mandates, where two or more mandataries are named 
in general terms, they are underſtood to be named jointly, vid inf. 
b. 3. t. 3. { 34+; yet the favour of laſt wills, and of minority, creates 
a preſumption, that the father or minor prefers any one of the tutors 
or curators ſo named, to thoſe who are pointed out by the law, Feb. 14. 
1672, Elleis. Where a number of perſons are expreſsly named tutors 
or curators, and joint adminiſtrators; as the nomination hath no 
force till all the nominees accept, ſo it falls on the death of any one of 
them; for the epithet of joint, plainly ſhews that it was not intended to 
truſt the management to any one or two of them ſeparately, but to the 
whole taken together, Fan. 17. 1671, Drummond. The non-acceptance, 


or death, or ſupervening incapacity, of a tutor or curator /ine quo non, 


hath neceſſarily the ſame effect, Harc. 995.; for without the fine quo - 
non, no act of adminiſtration is valid ®. Which rule holds, even in the 
Nomination of tutors by a father, in which he has fixed a certain pum- 
ber for a quorum, though there ſhould be as many tutors left alive, 


after the ſupervening incapacity of the ſine quo non, as conſtitute a quo- 


rum; for ſtill the father's nomination becomes entirely void by the 
incapacity of the fine quo non, which makes way for the tutor-in-law, 


notwithſtanding the preſumption aboye mentioned, that the father 
| would 
# Vide Ki. Tutor and Curator, Ne vi. 
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1 have truſted any of thoſe who were named by himſelf, rather 
chan the tutor of law, Fount. June 24. 1703, Aikenheads; Feb. 14. 1735, 
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Blair. Where a father names two perſons tutors to his children, and 


in default of them by death, certain others to fill their place, the 

wers granted to the firſt two are not underſtood to ceaſe totally up- 
on the death of any of them; but the ſurvivor may act by himſelf 
under that nomination, excluding thoſe of the ſecond claſs, who are 
no more than ſubſtitutes in caſe of a total failure of the firſt. 

31. Upon the determination of the tutory or curatory, an action is 
competent to the minor, or his heir, called actio tutelæ vel curatelæ di- 
recta, againſt the tutor or curator, and his cautioners, and their heirs, 
for exhibiting a particular account of his intromiſſions and diſburſe- 
ments in the management, for payment of the balance to the purſuer, 
and for reſtoring to him his writings, and whatever elſe belongs to 
him, which is in the defender's poſſeſſion. This action does not lie 
till the office be at an end; becauſe, as the tutors or curators are in- 
truſted with the complex management of the minor's whole affairs, 
the different parts of the adminiſtration are ſo interwoven, as to make 
it impoſſible to form a diſtin judgement on any one part till all be 
wound up. In this account, the defender muſt charge himſelf, fi, 
with all the rents and profits of the minor's heritable ſubjects, con- 
tained in the inventory and eiks, and with all the ſums of money be- 
longing to him, and with the intereſt upon the whole, according to 
the rules before mentioned; 2dly, even with ſuch debts due to the 
minor, though not taken up in inventory, as it appears, by inſpecting 
the minor's charter-cheſt, the defender might have come to the know- 
ledge of, Fune 24. 1680, Cleland. But he is not bound to account for 
the value of ſuch ſervices as have been performed by the tenants to 
himſelf, unleſs the deceaſed proprietor had it in his option to demand 
money for them, Jan. 11. 1668, Grant; nor for ſuch of the ſmaller 
flying cuſtoms, ex. gr. kain-hens, chickens, Cc. as may reaſonably 
have been uſed by him in the courſe of his management, Harc. 979. 
His guardians ought to make no profit by their offices, they muſt ac- 
count for that part of the minor's rent which is payable by the te- 
nants in grain, at the prices truly received by them from the mer- 
chants, though they ſhould be higher than the rates fixed by the ſhe- 
riff-fiars. But they will not be allowed to ſtate the prices lower than 
the fiars, unleſs they ſhew ſpecial cauſe why the grain was fold under 
the fiars, Harc. 971. 

32. Tutors and curators may, on the other hand, ſue the minor 
upon the actio tutelæ vel curatelæ contraria, to diſcharge them of their 
office and adminiſtration ; to relieve them from all engagements for 
the minor, under which they have been brought in the courſe of 
their management, in ſo far as they were rational; to reimburſe them 
of the ſums ſuperexpended by them on the minor's account, and of 
their perſonal charges ; together with the intereſt of the whole from 
the times of advancement, in fo far as they were diſburſed by the 
purſuer out of his proper money. This action muſt be fruitleſs, 
when the direct action for accounting has been already brought by 
the minor : for in the account exhibited in that ſuit by the tutor, he 
takes credit for all thoſe particulars ; and the balance, if any be due 
by the minor, is there decreed of courſe to the tutor. If the minor 
has not called the tutor to account, the tutor, in this action for reim- 
burſement and indemnification, muſt exhibit a full account, both of 
his receipts and diſburſements, in which he muſt charge himſelf 


with all the particulars formerly mentioned, and take credit for the 
ſums 
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ſums expended by him on the minor's account, by which it may 
appear whether he is entitled to a diſcharge or to any balance: and 
law preſumes, till accounting, that the tutor intus habet, or, in other 


words, that he hath in his own hands as much of the pupil's money 


unaccounted for, as will balance the claim he has againſt the pupil. 
Hence all purchaſes made by the tutor, of rights affecting the pupil's 


eſtate, are preſumed to have been made with the pupil's money, till 


ſettling the tutory-accounts, if there is not poſitive evidence brought 
that they were not, Fan. 24. 1662, Ramſay. The exception or de- 
fence competent to the minor upon this preſumption is not elided, 
though the tutor ſhould not have ſued upon his claim, till the obli- 


- gation he lay under to account to the minor was extinguiſhed by the 


decennial preſcription of tutorial accounts, Dalr. 124. ; for que ſunt 
temporalia ad agendum are frequently perpetua ad excipiendum. And the 


defender does not in this caſe inſiſt for any balance that may be due 


Rights com- 
petent to, and 
duties incum- 
bent on pupils 
and minors. 


by the tutor upon his tutorial accounts; he only pleads the legal de. 
fence, That the ſum demanded from him by the purſuer was pre- 
ſumed to be paid before the years of preſcription were elapſed; which 
preſumption muſt be available to him till the tutor make up his ac- 
counts. It would ſeem, that this preſumption ought to be applied 
only to ſuch claims as may ariſe to the tutor from his diſburſements 
in the courſe of his adminiſtration, and not to extend to debts due 
by the minor's anceſtor to the tutor before the commencement of his 
office; fir/t, becauſe the only rational foundation on which it is eſta- 
bliſhed, reſtricts it to the expence incurred by the tutor on the 
minor's account: 2dly, becauſe it is repugnant to juſtice, that a cre- 
ditor's right of demanding a juſt debt ſhould be poſtponed, for no 
better reaſon, than that he hath undertaken a friendly and gratuitous 
office for his debtor; for officium nemini debet eſſe damngſum. Yet the 
preſumption was extended to ſuch debts, in the ſpecial caſe where 
an action for accounting was actually depending at the minor's in- 
ſtance againſt the tutor, which might ſoon be brought to a period, 
Harc. oo. 
33. After explaining the rights and the obligations of tutors and 
curators, thoſe which are competent to or lie upon their pupils or 
minors may be confidered. All deeds done, or contracts entered 
into, whether by a pupil, or by a minor, having curators, without 
their conſent, are null in this reſpect, that they have no effect againſt 
the minors; but they are obligatory on the other contractors, who 
may be compelled to perform their parts if the contract be judged 
beneficial to the minor. This rule obtains, contrary to the nature 
of contracts, both from the favour of minors, to whom the law has 
not denied the power of making their condition better, though they 
cannot make it worſe, and in pwenam of thoſe who would impoſe upon 
their weakneſs. But it is to be received with the two following ex- 
ceptions : Firſt, Minors are effectually obliged, by their own acts and 
deeds, and even by bonds of borrowed money granted by them, 
though without the conſent of their curators, for all ſums that have 
been profitably applied to their uſe, Dec. 11. 1629, Gordon ; in which 
caſe the maxim holds, Nemo locupletandus eft cum detrimento alterius : and 
this exception reaches, not only to the neceſſaries of life furniſhed 
to the minor, Feb. 5. 1631, Inglis, but to the charges of education, 


ex. gr. to the expence of entering notary. 2dly, A minor pubes may 


marry without the conſent of his curators ; for curators have no 
power over the minor's perſon: yet their conſent appears neceſſary 
1n ſettling the proviſions granted by him to his wife and children, 

Every 
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Every deed of a minor who has no curators, is as effectual as if he 
had curators, and had acted with their conſent. He can even alienate 
his heritable ſubjects, without the interpoſition of a judge, Cr. /ib. 1. 
dieg. 12. \ 30. 3 Dec. 13. 1666, Thomſon, As to deeds ſigned by minors 
which are not to take effect till their death, a minor who has attained 
the age of puberty, may, without the conſent. of his curators, be- 
queath his perſonal bonds and all his moveable eſtate, Nov. 30. 1680, 
Stevenſon 5 and diſpoſe of ſuch ſums by teſtament as have been left 
to himſelf abſolutely, without clauſes of ſubſtitution*®. But the con- 
ſent of the curators muſt be interpoſed to all the minor's deeds inter 
vivos, even to thoſe which truly import no more than a bequeſt of 
moveables, New Coll. ii. 66. He cannot, even with his curators con- 
ſent, make a ſettlement of his heritable eſtate, Kames, 70. 71.; for 
in order to alter the legal ſucceſſion of heritage, there muſt be a 
deliberate auimus in the granter of the deed, which cannot be pre- 
ſumed in a minor; and it would be moſt dangerous to allow the 
conſent of curators to ſupply that defect. A minor having curators, 
is entitled to examine the. ſtate of his own affairs, and to judge of 
the rationality or expediency of deeds propoſed to be done by the 
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curators with his concurrence, Dict. vol. 3. P. 250. Fan. 27. 1744, 


Lord Drummore. 
. Minors, whether they have or have not curators, may be re- 


ſtored againſt all deeds granted by them in minority that are hurtful 
to them, by an action of reduction ex capite minorennitatis et læſionis. 
As we have no ſtatute-law to direct us in this point, we obſerve the 
Roman with little or no variation. The reſtitution of minors is, 
upon account of its importance, proper to the cogniſance of our 
ſupreme civil court. The minor need not uſe the remedy of re- 
duction for reſtoring him againſt deeds which are in themſelves null 
by exception, ex. gr. thoſe granted by a pupil, or by a minor having 
curators, without their conſent. But where hurtful deeds are granted 
by minors with the concurrence of their curators, or by thoſe who 
have no curators, or by a proper tutor in name of the pupil, reduc- 
tion is neceſſary, becauſe ſuch deeds ſubſiſt in law till they be ſer 
aſide. Some have affirmed, that when a minor having curators, exe- 
cutes a deed with their conſent, the intervention of the curators ſup- 
plies the want of years in the minor, as to all queſtions with third 
parties, and of courſe cuts off the right of reſtitution ; and that the 
only remedy competent in ſuch caſe to the minor, is an action againſt 
his curators for what he hath ſuffered by their undue conſent. But 
reſtitution is as truly competent to the minor, when the deed is exe- 
cuted with the conſent of his curators, as when he is without cura- 
tors; both by the Roman law, I. 2. 3. C. Si tut, vel cur. int. and by 
our cuſtoms, Sf. 6b. 1. f. 6. § 44-3 Dirl. 88, Yet there ought to be in 
ſuch caſe the cleareſt evidence of leſion in order to ſet aſide the deed, 
otherwiſe that commerce with minors which is frequently neceſſary, 
would be too much embarraſſed. | | 

35. The law indulges to a minor the ſpace of four years after his 
perfect age, within which he can ſue for the reduction of any deed 
he may have granted to his own prejudice while he was yet a minor, 
that ſo he may have a reaſonable time, from that period in which he 
is firſt preſumed to have the exerciſe of reaſon, to conſider with him- 
ſelf what deeds granted by him in his minority are truly hurtful to 


Reſtitution 
of minors. 


Quadrien- 


num utile - 


Vol. I - Nn him. 


* Vide Kill. Minor, No i. where it is ſaid to have been admitted, that in the common caſe a mi. 
nor inſtitute might diſpoſe of moveables by teſtament, not withſtanding a ſubſtitution, Vide al 
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Boox L him. Theſe years, becauſe they are thus profitable to the minor as a 
25! ng: meg tempus deliberandi, are by us called anni utiles; though not in the ſenſe 
of the Roman law, in which fempus utile ſignified thoſe days in which 
it was lawful to hold courts, and fo were uſeful or profitable to the 
party, in oppoſition to fempus continuum, which comprehended under 
it every day, unlawful as well as lawful. It is not enough, to pre- 
ſerve the minor's right of reſtitution, that he ſign a revocation of the 
deed complained of within this quadriennum, or four years, Fount, 
Dec. 28. 1697, Marg. Montroſe ; for that is a private act, not directed 
_ againſt nor intimated to thoſe who have an intereſt to ſupport the 
deed : he muſt within that period raiſe and execute a ſummons of 
reduction; which will be effectual, though there ſhould be no re- 
vocation. But the minor loſes not only his right of being reſtored 
againſt third parties, but his recourſe againſt his tutors or curators 
who have grantec or conſented to the deeds brought under challenge, 
if he does not ſue them for damages before his age of twenty-five, 
though he ſhould ſue them within the ten years allowed to minors 
for calling them to account, Kames, 98. ; for by his ſilence during 
the quadriennium, there ariſes a praſumptio juris et de jure, not to be tra- 
verſed even by legal evidence to the contrary, that the minor was 
not hurt by the deed upon which the proceſs of recourſe againſt his 
_ tutors or curators is grounded. 

Minority and 36. In this action for reſtitution, two particular facts muſt be 
— proved by the purſuer, before he can prevail: Fi, That he was mi- 
red. nor when he or his tutor ſigned the deed, or entered into the con- 

tract in queſtion : 2dly, That he is truly hurt by that deed or con- 
tract. Evidence, though not ſtrictly legal, called an aligualis probatio, 
joined with an extract of the minor's baptiſm from the books of the 
kirk-ſeſſion, has been always ſuſtained as a proof of the minor's age, 
Dirl. 72. And by a deciſion, 1722, IL. Logan, minority was found 
proved by an extract of the ſeſſion-books per /e, without any col- 
| lateral evidence to ſupport it. The years of minority are computed 
| de momento in momentum, both becauſe one cannot in proper ſpeech be 

| called major, till the twenty-one years of minority be completely run, 
and becauſe that manner of computation is moſt profitable to the 

minor : and hence a deed granted by one who wanted but a ſingle 

day of his perfect age of twenty-one, was adjudged to have been 

granted in minority, Fune 26. 1624, Drummond. As to the minor's 

lefion, I/, If it be inconſiderable, reſtitution is excluded; for actions 

of reduction are extraordinary remedies, not to be applied but on 

great and urgent occaſions: 2dly, As reſtitution is not intended to 

put minors in a better condition than majors, but purely to defend 

them againſt the raſhneſs or imbecility of nonage, the minor's leſion 

muſt proceed either from the weakneſs of judgment or levity of diſ- 

poſition incident to youth, or from the imprudence or negligence of 

his curators, If, for inſtance, a minor without curators, who had 

purchaſed an houſe, which was afterwards burnt, ſhould bring an 

action to be reſtored againſt the bargain, he would not prevail, if it 

appeared that the purchaſe was rational, and the price equal ; and 

| that his only damage aroſe from an accident which the greateſt pru- 

| .dence could neither foreſee nor prevent. Upon this ground, minors 

| cannot be reſtored againſt deeds done by them from the badnels of 
their heart, ex. g7. againſt breach of truſt, fraud, illegal violence, or 
any other unjuſtifiable act; for deceptis, non decipientibus, jura ſubveniunt. 
Hence if a minor ſhould fraudulently draw one to contract with 


him, by pretending he was major, there can be no reſtitution ; but 
| where 
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where the fraud is preſumed barely from the minor's affirmation in a TI r. VII. 


deed that he was major, that preſumption may be taken off by a 

roof that the minor was induced to infert that clauſe by the per- 
ſuaſion of the other contractor, or that that other knew, or had 
ſtrong reaſons to believe, that he was minor, Feb. 23. 1665, Kennedy. 
The minor cannot be reſtored againſt neceſſary payments, though he 
hould ſuffer prejudice, unleſs the leſion may be juſtly imputed to 
him who made the payment. 'Thus, as a minor's tenant or debtor 
may be compelled by law to pay to the tutor or curator, who is au- 
thoriſed to receive the debts due to the minor, he is ſecure in making 
payment, though the ſum paid has not been applied to the uſe of the 
minor; whoſe only remedy in ſuch cafe is an action for damages 


againſt his guardians, 
37. In certain caſes, leſion is preſumed from the nature of the deed 


itſelf, by a preſumption fo ſtrong that it cannot be over-ruled by a 


contrary proof, ex. gr. in a deed of donation, or in a bond of caution- 
ry, granted by the minor. In others, though the preſumption of le- 
ſion requires no collatera! evidence to enforce it, it may be taken off 
by a contrary proof: but the burden of that proof, or the onus pro- 
bandi, is thrown upon the adverſe party. Thus, in the payment of:a 
debt made to the minor himſelf, and not to his curator, the law pre- 
ſumes againſt him who made the payment, that the minor has ſquan- 
dered away the money, except he bring evidence, that it was profit= 
able to the minor, in rem minoris verſum. Leſion is, by the general 
opinion of writers, St. ö. f. t. 6. F 44. ; Bank. b. 1. f. 7. 83. preſumed 
in a voluntary loan of money made to the minor, even with the con- 
ſent of his curators, though the minor's affairs ſhould, at the date of the 
bond, have required money ever ſo much; and conſequently the mi- 
nor will be reſtored againſt the bond, unleſs the creditor ſhall prove 
that the ſum turned to the minor's account, in which opinion theſe 
writers are ſupported by a deciſion obſerved by Dirl. 88. 

38. Reſtitution is competent to the minor, againſt all obligations 
ariſing from contract by which he may be hurt, be they ever ſo 
ſolemn ; even againſt marriage- contracts, in ſo far as the proviſions 
contained in them are prejudicial to him, Fuly 4. 1632, David/on ; 
Nov. 22. 1664, Macgill ; Br. 18. &.70. But there lies no action for 
reſtitution againſt the marriage itſelf ; which, by the Divine law, can- 
not be diſſolved on civil conſiderations. It is alſo competent to the 
minor againſt the payment by the tutor or curator, of debts due by 
the minor, even juſt ones, if the payment could not in equity be de- 
manded of him ; ex. gr. againft the payment of a debt due by a per- 
ſon deceaſed to whom the minor is confirmed executor, if the execu- 
try-funds are not ſufficient to clear it. A minor who betakes himſelf 
to any buſineſs or profeſſion, as trade, manufacture, law, &c. cannot 
be reſtored againſt deeds granted by him in relation to that einploy- 
ment, Dirl. 360. For as a minor 1s not reſtrained from carrying on 
buſineſs as a merchant, manufacturer, Cc. the law ought to ſecure 
thoſe who deal with him from vexatious proceſſes of reduction. But 
this is no bar to the minor's being reſtored againſt ſuch deeds as are 
not connected with the employment undertaken by him, Dec. 7. 1666, 
| Mackenzie. Sums contained in bills of exchange accepted by a minor 
merchant or trader, are preſumed to have been advanced to him in 
the courſe of his buſineſs ; though bills by their ſtyle do not expreſs 
the cauſe of granting, July 5. 1732, Craig. Reſtitution lies not only 


againſt extrajudicial acts, bur Judicial ; ex. gr. againft the ſentence of 
a judge, though pronounced in foro contradidtorto, where the proper 


allegations. 
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Book L Allegations or defences, either in law or in fact, have been omitted; or 


- What ratifi- 
cation bars 
reſtitution. 


where others, falſe in fact, or burtful to the minor, have been offered 


to the court by his guardians, Dec. 7. 1795, Murray 5 Tinw. Dec. 19, 


1744, Chrifties. But if the proper plea or defences have been offered 
for the minor, and repelled by the judge, there is no place for reſti- 
tution ; fince the leſion ariſes, in that caſe, purely from iniquity in 
the judge, to which majors and minors are equally expoſed, Foun, 
Fan. 7. 1698, Count. Kincardin, In this claſs of judicial acts may 
be reckoned a minor's entry by ſervice as heir to his anceſtor ; for if 
he ſhall be thereby ſubjected to debts exceeding the value of the in- 
heritance, he will be reſtored, /.7. $5. De minor. ; Dec. 1. 1708, Barclay. 

39. By our former law, agreeably to the conſtitution of Frederick 
Barbaroſla, Sacramenta puberum ſunt ſervanda, Auth. J. 1. C. Si adv, vend, 


the benefit of reſtitution was denied to the minor againſt ſuch deeds 
as he had ſworn never to call in queſtion. But our legiſlature obſer- 


; ving, that minors might with the ſame facility be periuaded to ratify 


If reſtitution 
1s competent 
againſt a mi- 
nor. 


obligations upon oath, as they were to grant them, did, by 1681, 
c. 19. declare the elicitors of ſuch oaths infamous; and left the mi- 
nor might be backward to bring, in his own name, a reduction of 
the deed which he had ſworn not to revoke, it was made lawful to 
any of his kinſmen to purſue an action for ſetting it aſide. But if the 


minor, at any time after his age of twenty-one, even within the ga. 


driennium, approve the deed done in his minority, either expreſsly by 
a formal ratification, or tacitly by any act importing approbation, 


ex gr. by paying the intereſt due upon it, reſtitution is excluded; for 


ſuch approbation gives to the original deed approved, the ſame vali- 
dity, as if that original deed had been granted of equal date with the 
approbation. | 
40. It is generally ſaid by doctors, that a minor cannot, in part caſu, 
be reſtored againſt a minor; becauſe both parties have equal privilege, 
The rules obſerved in this caſe by the Roman law appear equitable, 
that where the one party is truly a ſufferer, while the other graſps at 
rofit, reſtitution is competent to the firſt againſt the laſt, in ſo far as 


the laſt may be a gainer. Where both are ſufferers, without fraud 


on either ſide, the poſſeſſor's caſe-is deemed the moſt favourable, J. gr. 
§ 3. in fin. De verb. ob. and on this ground, one minor who has bor- 
rowed a ſum from another, and hath ſpent it unprofitably, is not 
bound to repay it, J. 1 1. Hen. De minor. A minor may ſue for reſti- 
tution, not only againſt the original creditor in the deed brought un- 
der challenge, but againſt thoſe who have acquired the debt without 
a valuable conſideration. Nay, though they be onerous purchaſers, 
the minor may be reſtored againſt them, if the right they have ac- 

aired be barely perſonal; for it is a general rule in all perſonal 
rights, That every exception is good againſt the onerous purchaſer 


Which is good againſt the original creditor. But if the right be real, 


completed by ſeiſin in the perſon of the original creditor, the one- 


rous purchaſer, who relied on the faith of the records, is ſecure 
againſt reduction, unleſs the right has been rendered litigious by a 
ſuit prior to the purchaſe, Far. 25. 1728, Gourlay ; or unleſs the pur- 


_ Chaſer was in mala fide to acquire, knowing that the right was grant- 
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tion ought to 
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ed by a minor. 
41. A minor's reſtitution ought, not only from the nature of the 


privilege, but from equity, to be both mutual and complete, Where 
matters are entire, the other party ought to be fully reſtored to his 
former ſtate, as well as the minor, J. 24. Y4. De minor. Thus, in a 


reſtitution againſt a ſale of lands, the minor, at the ſame time that he 
. recovers 
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-oduced from the time of the ſale, muſt repay to the purchaſer the 


price received by him or his curators, with the intereſt of it ; and he 
maſt alſo reimburſe him of the expence which he may have laid out 
on the ſubject while it was enjoyed by him, in ſo far as it has been 
brought by that expence to yield higher yearly profits, Where, from 
after accidents, reſtitution cannot be complete on both ſides, a di- 
ſtinction muſt be made between voluntary and neceſſary contracts. 
[n voluntary, the minor ought to be reſtored fully, though the other 
party, Who had it in his power not to have contracted, ſhould be a 
ſufferer ; ſince it is for the benefit of minors that reſtitution was in- 
tended. Thus a minor who is reſtored againſt a ſale, cannot be com- 
pelled to pay the price to the purchaſer, unleſs in fo far as it has been 
in rem verſum, Dirl. 61. And in like manner, when he is reſtored 
againſt a bond of borrowed money voluntarily granted by himlelf 
and his curators, the creditor will recover that part of the ſum only 
which has been employed profitably for the minor, /upr. 5 37. But 
in neceſſary contracts, where one is, without his own fact, brought 
under the neceſſity of contracting with a minor, there can be no re- 
ſtitution to the minor, whatever loſs he may ſuffer, unteſs the other 
party be alſo put in his own place. Thus a pupil who has been by 
his tutor ſerved heir to a bankrupt, cannot be reſtored againſt the 
ſervice, till he make payment to the bankrupt's creditors of all the in- 
termediate rents of the eſtate, not only ſuch as were actually received 
by the tutor, but thoſe which he might have received, Dec. 1. 1708, 
Barclay ; becauſe in that caſe the bankrupt's creditors were, by an 
act of the law uſed by the tutor himſelf, laid under a neceſſity of 
quitting the poſſeſſion to the tutor. | | 
42. The privilege of reſtitution dies not, in all caſes, with the per- 
ſon intitled to it. Where he dies either in minority, or within the 
anni utiles, the law tranſmits that right in particular events to his heir, 
though ſuch heir be major, aud conſequently intitled to no privilege 
in his own perſon. The following rules are obſerved in this point by 
the Roman law. If a minor ſucceed to a minor, the time indulged 
to the minor heir, within which he may excerciſe his anceſtor's right, 
is governed by his own minority, not by that of his anceſtor; and 
conſequently he has the benefit of all the years of his minority, and 
the whole quadriennium after, as a legitimum tempus reſtitutionis, J. 5.4 1. 
C. De temp. in int. rel. If the anceſtor died a major, but within the 
quadriennium, the minor heir may, as in the firſt caſe, ſue for reſti- 
tution at any time during his own minority; but no more of the qua- 
driennium after his majority can be profitable to him, than remained 
not expired to his anceſtor when he died, J. 19. verſ. Plane, De minor, 
If a major, whether paſt his quadriennium or not, ſucceed to a minor, 
law allows him full four years, computed downwards from the minor's 
death, to make uſe of his right, becauſe the quadriennium was left en- 
tire to the minor at his death; and if he ſucceed to a major who 
died within the gzadriennium, he cannot, by the ſame reaſon, avail 
himſelf of more of it than remained entire to the anceſtor when he 


Reſtitution 
tranſmits to 
the minor's 
heirs. 


died, arg. d. I. 19.; J. 5. 2. C. De temp. in int. reſt. The only deciſion 


of the court of ſeſſion on this ſubject is, March 14. 1628, Macmatb. 
Stair indeed affirms, 6. x, f. 6. $44. that the rules laid down in act 
1621, c. 6. concerning the privilege of minors, and their heirs, in the 
redemption of appriſings, are to be obſerved alſo in reſtitutions. But 
Mackenzie's opinion, 5 12. b. f. is more probable, that that act ought 
not to be extended beyond the proper ſubject of it: and it is worth 

Vo. I. 9 odlerving, 
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Boox L obſerving, that no argument is drawn from the act 1621 in the be. 
fore-mentioned deciſion, though that judgement was pronounced 
only a few years after the act had paſſed. | 

Minor nen te- 43. Another privilege hath been early introduced into our law for 
neturplacitare the benefit of minors, of the feudal kind; Minor non tenetur placitare 
4 hereditate. ſi per hereditate, Reg. Maj. J. 3. c. 32. F 15. 16. 17.3 St. Gul. c. 39. Pla. 
citare ſignifies to be party in a ſuit, from placitum, a vocable of the 
middle ages for ſuit or proceſs: and the meaning of the rule is, that 
a minor cannot be compelled to defend the right he has to the heri. 
tage of an anceſtor, when it is queſtioned by one who claims it under 
a title preferable to that which was in the anceſtor. Though the rule, 
as-ſtated in our old law-books, is general, comprehending all heritage, 
from whatever quarter it ſhould come, it has been limited for two 
centuries paſt to hereditas paterna, and ſo has no place in heritage de- 
rived from collaterals, as brothers, uncles, &c. But Stair, . 1. t, 6, 
$ 45. includes under it inheritances flowing from the mother, and, 
in general, from any aſcendant in the right line, either by the father 
or mother, however remote. | | 
What is un- 44. Hereditas, or heritage, when it is oppoſed to executry, includes 
derſtood in all rights which bear a tract of future time; but, in this place, it is 
. underſtood more ſtrictly of thoſe only which are iu their nature per- 
petual. A leaſe therefore, though for the longeſt term of years, falls 
not under this rule. As the privilege is feudal, all rights which are 
fundo annexa are comprehended under it, even incorporeal ones, ex. gr. 
rights of patronage, Harc. 703. and all rights of property, even re- 
deemable, as wadſets granted to the minor's anceſtor, where the ac- 
tion brought againſt the minor is intended to ſet them aſide upon any 
ground of nullity, Fount. Nov. 21. 1694, Davidſon. But the privi- 
lege is not admitted in rights which were not veſted in the anceſtor 
by ſeiſin, where ſeiſin is neceſſary to perfect them; becauſe ſuch rights 
are barely perſonal, not feudal. If therefore a father whoſe only title 
to lands is a charter, or diſpoſition, die before taking infeftment in 
thein, the minor heir, againſt whom an action is brought after the 
farher's death for evicting theſe lands, muſt anſwer to the ſuit, Jan. 31. 
1665, Kello. Yet, fit. If ſeiſin has been taken on the right by the 
father's author, and if the father was afterwards in the natural pol- 
ſeſſion of the ſubject, though without ſeiſin, the minor heir is intitled 
to the privilege, June 23. 1625, Pringle. 2dly, He may plead it, if 
either the father himſelf, or his author, had done all in his power to 
obtain infeftment ; if, ex. gr. the father had charged the ſuperior to 
infeft him in lands which he had adjudged from his debtor, the ſu— 
perior's vaſlal ; for ſuch charge is, in the judgement of law, equiva- 
lent in this queſtion to actual ſeiſin, Pr. Falc. 66. An eſtate in which 
the minor's tather had done omne quod in ſe erat to obtain infeftment, 
is accounted the minor's heritage, though it had been conqueſt in the 
father's perſon ; i. e. though it had been acquired by him upon a 
ſingular title. For though lands enjoyed by deſcent from an anceſtor, 
and lands acquired by one's ſelf, are oppoſed to each other in a que- 
ſtion concerning the ſucceſſion of the next heir; yet, where the 
minor hath actually ſucceeded to his father in that conqueſt, it is 
juſtly deemed hereditas paterna as to him, ſince it is an inheritance 
which has deſcended to him from his father, d. Pr. Falc. 66. 

45. This privilege may be pleaded by a minor who is cited as party 
to a fuit, though the right which is directly conteſted by the purſuer, 
ſhould belong to a major, if the eviction of the minor's heritage muſt 
neceſlarily be the conſequence of ſetting aſide the major's right, 


June 
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June 23. 1625, Pringle; for the privilege which was deſigned to protect Tr. VII. 
minors againſt the eviction of their paternal inheritance would be elu- Thi; privilege 
ſory, if the law admitted any proceeding agaiuſt the minor which competent to 
muſt neceſſarily iſſue in ſuch eviction. It is true, that all privileges mrs eng 
are perſonal, and ſo cannot be communicated to others: where there- conſequential- 
fore the validity of the minor's right depends on that of a major, the . * 
minor's privilege cannot defend the major from an action of reduc— ä 
tion, unleſs their rights be ſo connected together, that they are in- 

ſeparable; ex. gr. if the major and minor be joint proprietors of the 

ſame ſubject. But no ſentence pronounced in the action againſt the 

major can affect the minor; who, though he be called as a party, is 

not obliged to anſwer, agreeably to the rule, Res judicata inter alios, 

aliis neque nocet neque prodeft ; ſee Nov. 25. 1624, Hamilton. 

46. This privilege is in ſeveral caſes excluded. Firft, It cannot avail n Chat cafes 
the minor in actions which relate either to the ſettling of marches, or this privilege 
to the diviſion of lands; for the firſt ſort is intended barely for fixing i excluded. 
boundaries, and the other for aſcertaining the juſt proportion of pro- 
perty which the minor ought to have in»a ſubject that was before 
common to him with others: but neither of them tends to cut off 
from the minor any right competent to him in his anceſtor's heritable 
property. On the fame ground, it does not obtain in actions of mo- 
jeſtation in pgſe9rio, Dirl. 64. nor in any judgement merely poſſeſſory, 

Mack. Ob}. on act 1587, c. 42. 2dly, It does not defend the minor a- 
gainſt the ſuperior ſuing for his feu-duties, or for feudal caſualties 
or delinquencies ; ſeeing ſuch. actions, in place of queſtioning the 
minor's right, acknowledge it to be good ; and they are, in the com- 
mon caſe, deſigned, not to evi any heritage, but to recover that 
debt with which law has burdened it in favour of the dominus directus, 
or ſuperior, We ſhall afterwards&learn, 6. 2. f. 5. F 11. that this doc- 
trine holds, even in ſuch caſualties as inſer a total eviction of the 
lands. 3dly, It cannot be pleaded in bar of any action for evicting 
the minor's heritage which had been commenced againſt the father 
in his own lifetime. This exception is grounded on the rule to be 
explained hereafter, Actio contra defunctum cœpta, continuatur in beredes. 
By this rule, though a ſuit ſhould not be tranſmiſſible of its own na- 
ture againſt heirs; yet, if it be begun againſt the party himſelf, it 
may be continued againſt his heirs : and it ought, with ſtronger rea- 
ſon, to be thus tranſmitted in the preſent caſe, where the action lies 
againſt the heir at common law, but, on account of a temporary pri- 
vilege, is ſuſpended only for a time. 47hly, If the privilege fails, where 
action was begun againſt the father, though he had retained the poſ- 
ſeſſion, it muſt alſo fail, where the father had loſt the lawful and 
peaceable poſſeſſion of the eſtate before his death. 5zhly, It is not 
pleadable by a minor, ſo long as he puts off entering to his father; 
for till he be ſerved heir to him, he can have no intereſt to put in any 
plea relative to ſubjects which belonged to him, Pr. Falc. 66. And 
it appears both by Reg. Maj. l. 3. c. 32. & 3. and from the courſe of 
our deciſions, that he ought to be alſo infeft on his ſervice. But the 
moment that he has completed his titles, he can avail himſelf of this 
privilege ; and therefore the production of his ſpecial ſervice, and ſei- 
ſin upon it, in any proceſs of reduction, ſuperſedes the neceſſity of 
all farther production of writings till his majority : for to what pur- 
poſe ſhould more be produced, ſince the action itſelf cannot proceed 
againſt the minor, after proving his title as heir to his father in the 
ſubject? Yet where the grounds of reduction depend on parole-evi- 


dence to be brought by the purſuer, the court will, notwithſtanding 
the 
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the minor's privilege, examine the witneſſes, that the mean of proof 
may not periſh, Jan. 31. 1665, Kello, From theſe obſervations, it is 
conſequent, 6thly, That no other than the heir of the inveſtiture is in- 
titled to the benefit of this privilege. Where therefore the deceaſed 
had, by charter and ſeiſin, completed his right to a ſubject which 
ſtands deviſed to heirs-male, it is not competent to his heir of line, if 
a ſuit ſhould be brought againſt him after the anceſtor's death for 
evicting that ſubject from him, to plead the benefit of the rule; for 
a minor, before he is intitled to ſuch plea, ought to be ſerved heir in 
the ſubject, and the heir of line cannot poſſibly be ſerved heir in a 
ſubje& from which he is expreſsly excluded by the inveſtiture. 7rhly, 
This privilege is not competent, when the minor 1s ſued upon his fa- 
ther's fraud or deli, Dec. 27. 1711, Crazfurd. Neither, a fortiori, is 
it competent, nor indeed any privilege of a civil kind, where the ac- 
tion is founded on the fraud or delict of the minor himſelf. What 


_ privilege minors have in defending themſelves againſt proper crimi. 
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nal accuſations, vid. infr. b. 4. t. 4. $82. 8%, As a minor cannot 
plead this feudal privilege in an action in which his anceſtor's right 
is acknowledged by the purſuer, neither is it competent to him where 
the action is grounded upon the anceſtor's obligation to convey that 
right; for the purſuer is in that caſe ſo far from impugning the an- 
ceſtor's title, that he reſts his claim upon it, and barely inſiſts, that 
the minor may be decreed to fulfil his anceſtor's deed, July 25. 1710, 
Mackenzie, Hence alſo it cannot be pleaded in bar of an action for 
payment of the anceſtor's debt, conſtituted by a liquid obligation, 
though that action ſhould be the ground of an adjudication, by which 
the minor's heritage muſt be neceſſarily evicted, Reg. Maj. J. 3. c. 32. 
$ 16. And for the ſame reaſon it is not competent to the minor againſt 
a reverſer, who had granted a wadſet of his lands to the minor's an- 
ceſtor, and inſiſts in a declarator of redemption ; for the only purpoſe 
of ſuch action is, that the lands be ſurrendered to the purſuer upon pay- 
ment of the debt, in the preciſe terms of the anceſtor's right“. Neither 
is the deciſion obſerved by Fountainhall, Nov. 21. 1694, Davidſon, in- 
conſiſtent with this doctrine; becauſe there the purſuer was not in- 
liſting to redeem the wadſet granted to the minor's anceſtor, but to 
ſet it aſide upon a legal ground of reduction, ex capite inhibitionts ; a- 
gainſt which action, as tending directly to evict the minor's heritage 
in point of right, the minor might undoubtedly plead the pri- 
vilege. La/lly, It is the common opinion, that the minor cannot de- 
tend himſelf on this privilege againſt a minor who ſues for reduction 
on the head of minority and lefion; not merely becaule the purſuer 
has in that caſe equal privilege with the defender, but alſo becauſe 
the caſe of the purſuer, who is in damno vitando, is more favourable 
than that of the defender, who is in lucro captandb. 

47. It may be mentioned, as another legal privilege of minority, 
that the perſons of pupils are ſecured againſt impriſonment upon 
civil debts, by 1696, c. 41 F. The rights of minors in the maiter of 
preſcription, redemption of adjudications. c. are to be explained 
under their proper heads. | 

48. It has been ſaid, that our law provides curators, not only for 
minors, but for every perſon who, either from a total defect of judge- 
ment, or, 2dly, from a diſordered brain, or, 3dly, from the wrong 

| | texture 
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able; tl Alinor. No. ix. 
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texture or diſpoſition of the organs, is naturally incapable of mana- 

ing their affairs with diſcretion. Of the firſt claſs are fatuous per- 
ſons, called alſo idiots in our law, who are entirely deprived of the 
faculty of reaſon, and have an uniform ſtupidity and inattention in 
their manner, and childiſhneſs in their ſpeech, which generally di- 
ftinguiſh them from other men; and this diſtemper of mind is com- 
monly from the birth, and incurable. Furious perſons, who may 
be ranked in the ſecond claſs, cannot be ſaid to be deprived of judge- 
ment; for they are frequently known to reaſon with acuteneſs: but 
an exceſs of ſpirits, and an overheated imagination, obſtruct the ap- 
plication of their reaſon to the ordinary purpoſes of life; and their 
infirmity is generally brought on by ſickneſs, diſappointment, or 
other external accidents, and frequently interrupted by lucid inter- 
vals. Under theſe may be included madmen ; though their mad- 
neſs ſhould not diſcover itſelf by acts of fury, but by a certain wild- 
neſs of behaviour flowing from a diſturbed fancy. Lunatics are 
thoſe who are ſeized with periodical fits of Trenzy. Some doors 
diſtinguiſh between fatuity, and a certain degree of imbecility which 
nearly approaches to it. They define a fatuous perſon, i, qui omnino 
d:/ipit, who is quite deſtitute of reaſon; but if the perſon appears to 
have the leaſt ſpark of judgement, /i altqurd /pit, they aftirm, that 
he may by himſelf, without the conſent of curators, execute deeds 
of leſſer moment, which cannot, in their nature, prove fo hurtful to 
him. This diſtinction appears to have received ſome ſupport from 
our practice, in the caſe of one who was tound to have underſtand- 
ing enough to make a teſtament ; becauſe that is revocable at plea- 
ſure : though he was adjudged incapable of ſigning a deed, diſabling 
himſelf from making a ſecond teſtament, whereby he would be 
ſtripped of all power over any of his effects, Tinw. June 16. 1752, 
Halliday. And, upon the fame ground, the marriage of a perſon was 
declared null, upon the head of imbecility or fatuity, though, by his 
anſwers to certain queſtions judicially put to him, he appeared to be not 
aviolutely void of reaſon ; becauſe the tie made by marriage is indiſſo- 
luble, 7uly 1747. Blair of Borgue. Kilk. and Falc. Stair, b. 4. f. 3. F 9. 
ſeems to take it for granted, that all who are dumb and deaf from the 
birth are, without exception, incapable of management ; as to which, 
vid. inf. b. 3. t. 1. $16. But however this queſtion ought to be de- 
cided, thus far muſt be allowed to his Lordſhip, that where ſuch as 
labour under that infirmity cannot properly exert their reaſon in the 
conduct of life, curators may be appointed for them as well as for 
minors, | 

49. There has been, it is belived, no inſtance in our practice of 
teſtamentary curators given to idiots : but ſurely where any natural 
incapacity appears in a ſon for management, the father is as juſtly 
intitled to name a curator to manage for him, while he continues 
under that diſability, as he is to appoint one for protecting him 
againſt the follies of youth; and this was the doctrine of the Roman 
law, J. 16. pr. De cur. furigſ. Yet before the teſtamentary curator can 
enter upon the exerciſe of his office, the ſon ought to be declared or 
cognoſced an idiot by the ſentence of a judge; ſince no perſon is 
after majority to be denied the right of conducting his own affairs, 
unleſs he be properly declared incapable of it. The regular method 
therefore pointed out by our law for declaring fatuity or furioſity is, 
by brieves iſſuing from the chancery, and directed to a judge; who 
is ordained to call an inqueſt for inquiring, %, Into the perſon's 
true ſtate 3 and, 24ly, Who is the next male agnate, on whom the 
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office of curatory may be conferred, Cr. lib 1. dicg. 12. f 29.3 1475, 


c. 67. It has been already obſerved, that brieves of tutory may be 
directed to any judge, being juri/diftions voluntarie ; but brieves of 
idiotry and furioſity can be directed to no other than the judge-ordi. 
nary of the territory where the perſon who is faid to be fatuous or fy. 
rious reſides: and he ought to be made a party to the brief, becauſe 
if he be truly of a ſound mind, he has good intereſt to oppoſe it; and 
inſtances have occurred of ſuch brieves being advocated upon the 
party's oppoſition. | 

50. As to the firſt head of the brief, the condition of him who is 
alleged to be fatuous or furious, the inquiry of the inqueſt was, by 
our old law, confined to his preſent ſtate ; whether he was, while the 


inqueſt were fitting, of a ſound mind ; and conſequently, when one 


was to ſet aſide, on the head of fatuity, a deed granted prior to the 
verdict of the inqueſt, it behoved him to bring evidence that the 
granter was fatuous at the preciſe time of granting the deed ; becauſe 
though an inqueſt had declared him au idiot poſterior to the date of 
the deed, yet the evidence laid before the inqueſt, which was limited 
to his preſent ſtate, could be of no uſe towards proving his fatuity 
ſtill farther back, to the date of the deed brought under challenge, 
That theſe verdicts, therefore, might be of more general uſe, the in- 
queſt was ordained, by 1475, c. 67. to inquire how long the perſon 
had been fatuous ; and it was enacted, that no alienation made by 
him after the time fixed by the inqueſt as the commencement of his 
diſtemper, ſhould be valid. Thus the verdict is now a ſufficient 
foundation, without farther evidence, for ſetting aſide, not only all 
ſuch deeds of the fatuous perſon as were granted after producing the 
evidence to the inqueſt, but likewiſe ſuch as were granted before that, 
if after the time when, according to the proof, the fatuity began, As 
to the ſecond head, concerning the perſon to be appointed curator, 
our law hath always committed the care of fatuous perſons to the 
next male agnate, in the ſame manner as in the tutory of minors: 
but the care of furious perſons belonged anciently to the crown, 
becauſe the King alone has the power of coercing with fetters or 
chains, Cr. lib. 2. dieg. 20. & 9. This diſtinction is aboliſhed by 1585, 
c. 18. which ſtatutes, that the next agnate ſhall be preferred to the 
tutory and curatory, both of fatuous and furious perſons, according 
to the common law. It would ſeem, that ſuch agnate ought to have 
attained the age of twenty-five ; not merely becauſe the Roman law, 
to which the act refers, requires that age in all tutors and curators, 
but chiefly, becauſe by a ſtatute of our own, 1474, c. 52. the next ag- 
nate of twenty-five years of age is expreſsly declared to be, for the 
future, lawful tutor. And it is obvious, that the guardians given by 
the law to 1diots are tutors in the moſt proper ſenſe : they are given 
perſona, to wards who are incapable of conſent ; they have the name 
of tutors given them by the aforeſaid act 1585, c. 18. ; and they are 
appointed upon brieves, in the ſame form as tutors of law to minors 
are: and ſince the words of the act 1474 may with great propriety 
receive this interpretation, why ought they to be reſtricted, ſo as to 
exclude. the tutory of idiots, which is an office requiring as great a 
degree of prudence and aſſiduity as that of minors. It muſt be ad- 
mitted, that in the brieves of tutory to minors, one of the heads is, 
Whether the next agnate be twenty-five years? whereas in that of 
idiotry it is left in general, Si /it legitimæ atatis ; but the ſtyle of the 
two brieves continuing different in this clauſe ſince the act 1474, may 
have proceeded from the over- ſcrupulouſneſs of the —_— 
W 
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who ſuſpected, that if they had made both writs run in the ſame 
ſtyle, they might be charged with aſſuming a power, by changing the 
ſtyle of writs without an expreſs warrant, of altering our laws or 
uſages, according to their fancy, by inconcluſive implications. A fa- 
ther has a right, founded in nature itſelf, to the curatory of his fatu- 
ous or furious ſon: and a huſband, as his wife's adminiſtrator-in-law, 
excludes agnates, in the caſe of her fatuity, in the ſame manner that 
he excludes them in the caſe of her minority ; though this is contra- 


ry to the Roman law, J. 14. De curat. fur. ; fee ſupr. t. 6. J 20. There 


is no difference in the ſtyle between the two brieves of idiotry and 
furioſity, except in the clauſe expreſſing the different conditions of 
the perſons. In the brief of idiotry the words are, 51 ſit incompos men- 
tis, futuus, et naturaliter idiota; in that of furioſity, Si/it incompos mentis, 
prodigus, et furioſus, viz. qui nec iempus nec modum impenſarum habet, ſed 
bona dilacerando profundit. By this deſcription of the furious perſon, 
one might be apt to underſtand a prodigal, rather than a madman ; 
but it will ſoon appear, that the hands of prodigals are tied up by 
quite different forms of law. | 

51. When one is to be cognoſced fatuous or furious, his perſon 
ought regularly to be exhibited to the inqueſt, that they may be the 
better able, after conferring with him, to a form a judgement of his 
ſtate from their own knowledge: and this holds more eſpecially in 
the caſes of fatuity, and of a diſtempered brain, which are habitudes 
not quite ſo obvious to the ſenſes as furioſity, and in ſome caſes hard- 
ly to be diſcovered but by conference. The verdict, therefore, of 
the inqueſt, concerning the perſon's preſent condition, is grounded 
on the conviction ariſing in their breaſts from what themſelves have 
ſeen: but that part of it which looks backward to his paſt ſtate, muſt 
of neceſſity reſt ſolely on the teſtimony of witneſſes. As fatuous and 
furious perſons are, by their very ſtate incapable of conſent, and con- 
ſequently of obligation, all deeds granted by them may be declared 
void by an action before the court of ſeſſion, at the ſuit even of their 
heirs, upon proper evidence by witneſſes of their fatuity or furioſity 
at the time of ſigning, though they ſhould never have been cognoſced 
idiots during their lives by an inqueſt, July 26. 1638, Loch; Fount. 
Feb. 13. 1700, Aird. Some few inſtances occur, of the Sovereign's 
giving curators to idiots, where the next agnate has not claimed the 
office: but ſuch gifts are truly a deviation from our law, ſince they 
paſs, without any inquiry, into the ſtate of the perſon to whom the 
curator is appointed; and they are admitted only from neceſſity, 
that the affairs of the idiot may not ſuffer, Hence the curator of 
law to an idiot, though he ſhould not ſerve till after the year in 
which he might have ſerved, is preferred to the tutor-dative as ſoon 
as he offers himſelf, Jan. 21. 1663, Steuart ; Fount, Feb. 28. 1710, 
L. Mornipae, 

52, The powers of curators to idiots and furious perſons, and the 
obligations which their offices bring them under, are preciſely the 
ſame as thoſe of tutors to pupils, and fo need not be repeated. Their 
office expires, either by the death of the perſon under curatory, cr 
by his return to a ſound mind. But a curator cannot reſign his of- 
tice on the ſhort lucid intervals that commonly attend furioſity : it 
is neceſſary that the diſtemper be radically cured ; and that ought 
regularly to be declared by the ſentence of a judge. It is probable, 
that the benefit of reſtitution competent to minors would from ana- 
125 be indulged to idiots and furious perſons. Bank. b. 1. f. 7. 
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53. Perſons, let them be ever ſo profuſe, or liable to be impoſed 
upon, if they have the exerciſe of reaſon, can effectually oblige them- 
ſelves, till they be fettered by the methods of law. This is done by 


interdiction; which may be defined, a legal reſtraint laid upon thoſe | 


who, either through their profuſeneſs, or the extreme facility of their 
tempers, are too eaſily induced to make hurtful conveyances, by 
which they are diſabled from ſigning any deed to their prejudice, 
without the conſent of their curators, who are called interdictorg. In- 
terdiction is either voluntary or judicial. In voluntary interdiction, 
the perſon to be interdicted agrees to the reſtraint. This ſort is ge- 
nerally executed by a writing, in the form of an obligation, by which 
the granter, ſenſible of his own unfitneſs for buſineſs, binds himſelf 
to do no deed that may hurt his eſtate, without conſent of the friends 
therein particularly mentioned. By the Roman law, there could be 
no interdiction, without a previous inquiry into the condition of him 
who was to be laid under it, J. 6. De curat. fur. ; for it was deemed 
contrary to the nature of property, that any man ſhould be ſubjected, 
even by his own conſent, in the diſpoſal of his eſtate, to the humour 
or caprice of another, without legal grounds. Agreeably to this, in- 
terdictions were, by our ancient practice, diſallowed, when they were 
granted citra cauſe cognitionem, — Hope, Interdiction, Jan. 30. 1618, Ro- 
bertſon. But becauſe few perſons could bear the ſhame which attends 
judicial interdictions, even when they knew that the reſtraint was 
neceſſary for the preſervation of their families, voluntary interdic- 
tions have gradually received the countenance of law, Dec. 11. 1622, 
Seton; Fount. Dec. 23. 1703, Row, Upon this ground a bond of in. 
terdiction will be ſuſtained, though the cauſes of granting which are 
recited in the bond, be but gently touched, or inſufficient to found a 
judicial interdiction; for men are naturally backward to acknowledge 
their unfitneſs for buſineſs by an explicit declaration under their 
hand; ſee Nov. 10. 1670, Steuart. 

54. Judicial interdiction is impoſed by a ſentence of the judge, 
diſabling perſons of profuſe or facile diſpoſitions from granting deeds 
to their prejudice, without the conſent of interdictors, Interdiction 
being an extraordinary remedy, belongs only to judges veſted with 
the nobile officium. By the Roman law, it was the pretor who inter- 
dicted ; by ours, the cogniſance of judicial interdictions is proper to 
the court of ſeſſion. Their ſentence proceeds either jir/?, pot cauſan 
cognitam, upon an action brought againſt the prodigal, by his heir, or 
his next of kin; or, 2d4ly, ex nobili officio of the judge; who, if he per- 
ceive, during the pendency of a ſuit, that either of the litigants is, 
from the facility of his temper, ſubject to impoſition, will interdict 
him ex proprio motu, Feb. 17. 1681, Robertſon. The ſentence of the 
court impoſing this reſtraint has no retroſpective quality, as the ver- 
dict upon a brief of idiotry has: for an idiot, being deſtitute of rea- 
ſon, is incapable of obligation; whereas the prodigal, ſince he has the 
exerciſe of reaſon, muſt neceſſarily be obliged by his own deeds, till 
he is put under ſome legal reſtraint, Beſides, the firſt appearance of 
an idiot frequently betrays him; whereas one who contracts with 2 
prodigal, can ſeldom diſcover, from his appearance or converſation, 
the profuſeneſs, or even the facility of his temper, and is conſequent- 
ly in bona fide to deal with him till be he properly interpelled. Thoſe 
lawyers, therefore, appear to be miſtaken, Bank. b. I. t. 7. { 118, who 
affirm, that prodigals may be interdicted on a brief of furioſity : for 
though the deſcription of the furious perſon in that brief may be 


properly enough applied in ſundry particulars to a prodigal, 9 . 
| auſe 
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clauſe which contains the retroſpect, quamdiu ſuſtinuit iflam furigſitatem, 
cannot. 


55. Though voluntary interdiction be impoſed by the ſole act of voluntary in- 
the perſon interdicted, without the authority of a judge; yet, after terdiction 


it is impoſed, it cannot be recalled at his pleaſure; becauſe the law, 

reſuming that he would not have laid himſelf under that reſtraint 
if he had not been conſcious of his incapacity for buſineſs, conſults 
his intereſt againſt his inclination, and therefore continues his fetters. 
Nevertheleſs the interdiction may be taken off, f, upon a proper 
proceſs brought before the court of ſeſſion by the interdicted, though 
it ſhould be oppoſed by the interdictors, if it ſhall appear in proof, 
either that there was from the beginning no juſt ground for the re- 
ſtraint, or that the purſuer hath, ſince the date of the bond, become 
rei ſue providus. 2dly, Where the interdictors concur with the granter 
to have the reſtraint removed, the interdiction may be diſſolved by 
that mutual conſent, without the authority of the court of ſeſſion, 
even though the reaſon of granting the bond ſhould ſtill continue. 
After the interdictors named in the bond have given up their office, 
no termini habiles remain for continuing it, ſince there can be no inter- 
diction without interdictors. On this ground, 34/y, Where the bond 
of interdiction requires a determinate number fe a quorum, a volun- 
tary interdict ion falls, if the interdictors are, by death or otherwiſe, 
reduced to a leſſer number, Dec. 8. 1708, Hepburn. judicial inter- 
dition cannot be taken off, but by the authority of the fame court 
which impoſed it, finding that the party is become ſober. And this 
authority ſecures all who ſhall contract with him, though the ftrong- 
eſt evidence ſhould be brought, that he ſtill continues profuſe, or liable 
to be impoſed upon ; for as it was the ſentence of the court which 
alone gave force to the reſtraint, the ſame authority is ſufficient to 
take it off, | 

56. There is no neceſſity for intimating an inderdiction to the party 
who is laid under the reſtraint : for if the interdiction was voluntary, 
he himſelf was the impoſer of it; and if it was judicial, he was made 
a party to the action, and fo is preſumed to have been preſent at the 
ſentence conſtituting it, Dec. 11. 1622, Seton. But interdictions muſt 
be publiſhed to all the lieges, and afterwards regiſtered, that the dan- 
ger of contracting with thoſe who are laid under that reſtraint ma 
be publicly known, And becauſe interdictions are declared to have 
no effect till regiſtration, 1581, c. 119. N? 1. the bare publiſhing of 
an interdiction is not deemed ſuch a notice or interpellation as puts 
third parties in mala fide to deal with the interdicted, Colv. Nov. 1586, 
Cran/ton. Yet fo ſoon as an interdiction is delivered to the interdic- 
tor, it operates againſt all deeds granted in favour of that interdictor 
after the delivery: for ſince it was his duty as interdictor to regiſter 
the interdiction without loſs of time, he muſt be in peſſima fide to 
avail himſelf of his own wilful or blameable omiſſion, Fuly 24. 1678, 
Grierſon ; Dec. 1725, Tenant, The forms required in the publiſhing 
and regiſtering of interdictions, being the ſame with thoſe that are 
eſſential to inhibitions, ſhall be explained infra, b. 2. f. 11. $4. 5. 

57. It appears that interdiction, when it was firſt received into our 
practice, ſecured the moveable as well as the heritable eſtate of the in- 
terdicted from alienation : Fi, By the ſtyle of letters of interdiction 
(which continues to this day) reſtraining the party from doing any 
deed, without the conſent of his interdictors, by which he may be 
hurt either in his lands or moveables : 24/y, By our uſage, which was 
for a long time conformable to that ſtyle : for though particular kinds 
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Boox L of obligations granted after interdiction have been always ſuſtained 
from favour to the creditors, as bonds granted to artificers for the 
the price of their works, or for wages, July 29. 1624, L. Collington ; yet 
the general rule continued, that interdiction ſecured the whole eſtate 
of the interdicted without any diſtinction; ſee 700 7. 1025, Son of 
L. Innerwick; with this limitation however, that even in the pe. 
riod where moveables were ſecured by interdiction, denunciation 
might proceed on moveable bonds granted after that reſtraint ; in 
conſequence of which, the liferente {cheat of the interdicted fell, Hadd. 
Feb. 8. 1610, Hay, and Dec. 21. 1610, L. Brockſmouth, mentioned by 
Stair, 5. I. f. 6. $41. As this proved an obſtruction to the free courſe 
of trade, it obtained at laſt, July r1. 1634, Bruce, for the encouraye. 
ment of commerce, that the interdicted thould have, notwithſtanding 
his reſtraint, full power over his moveables, ſo as to diſpoſe of them 
at pleaſure, not only for onerous cauſes, or by teſtament, but by pre. 
ſent gratuitous deeds of alienation, June 20. 1671, Crateſurd; ſee 
Fount. Feb. 8. 1684, Sir B. David/on. The queſtion, Whether obliga- 
tions, with a clauſe of infeftment, granted for ſecuring ſums of mo- 
ney, but not made real by actual ſeiſin, are in this particular to be 
accounted moveable, ſo as they may be alienated after interdiction ? 
is to be diſcuſled, 5. 2. f. 11. $9. the law being the ſame as to that 
point in inhibitions and interdictions. Though in conſequence of the 
power that the party interdicted continues to have over his moveables, 
all perſonal bonds granted by him after interdiction are effectual, in 
ſo far as concerns his perſon and perſonal eſtate, to the creditor, to 
whom all perſonal diligence is competent; yet not only moveable ob- 
ligations, July 24. 1678, Grierſen, but even releaſes or diſcharges of 
them, granted by him after that period in favour of his debtors, Eg. 
_ 31. 1724, Arbuthnots, are reducible, in ſo far as they may either 
the ground of diligence againſt his heritable eſtate, or may in the 

| leaſt degree tend to incroach upon or impair it. 
What deeds 58. Since the law does not look on a perſon as if he had any defect 
of the inter- of judgement from his being laid under interdiction, all his deeds, 
are valnl. though granted without the conſent of his interdictors, are valid, 
They are indeed ſubject to reduction, where he appears to have been 
hurt or over-reached ; but where the deed is either onerous, Gosf. 
Feb. 27. 1672, or even rational, Nov. 10. 1676, Steuart, it is as effectual 
as if he had not been interdicted. As to deeds mortis cauſa, he hath 
doubtleſs a power of bequeathing his moveable eſtate by teſtament, 
ſince he may diſpoſe of it by preſent gratuitous deeds, which is a greater 
power; but he can make no ſettlement of his heritable eſtate, nor al- 
ter any former ſettlement of it, though upon the moſt rational grounds, 
either with or without his interdictors conſent, Dec. 27. 1725, Tenants; 
ſo that he 1s in that reſpect in a like condition with minors, who are 
utterly incapable of making deeds of ſettlement in relation to heritage. 
All deeds granted with conſent of the interdictors, are as valid as if 
the granter had been laid under no reſtraint, inſomuch that though 
groſs leſion thould be proved, he has not the remedy of reduction com- 
petent to minors : his only recourſe lies againſt the interdictors, whom 
he can ſue for making up to him what he has ſuffered through their 
undue conſent. This rule, That all deeds conſented to by the inter- 
dictors are effectual, was extended, by our older cuſtoms, even to ſuch 
as were granted in favour of the interdictors themſelves, which is men- 
tioned with juſt indignation by Craig, /ib. 1. dieg. 15. H 24. as contra- 
dicting another moſt equitable rule, by which the firſt ought to be 
lmited, that uo tutor, and conſequently no interdictor, whoſe office 
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is a ſpecies of tutory, and implies as ſtrong a truſt, can be auctor in 
rem ſuam. - 

9. The action of reduction ex capite interdictionis is competent, f, 
To the interdictors, either before or after the death of the perſon un- 
der their care. 2dly, It ſeems hard to deny this right of action to the 
interdicted perſon himſelf; for the benefit of interdiction, intended 
by the law for protecting him againſt hurtful deeds, would loſe much 
of its uſe, if he were not entitled to purſue that action by himſelf, in 
caſe the interdictors ſhould, from wilfulneſs or caprice, refuſe to lend 
their names to the ſuit, Yet it is certain, that the interdicted was not 
allowed, by our ancient practice, to ſue in his own name, for ſetting 
aſide a deed granted by himſelf, Maitl. March 14. 1554, Ure. 3dly, 
Reduction may be purſued by the heir of the interdicted, who is ac- 
counted eadem perſona with the interdicted himſelf, Dec. 27. 1725, Te- 
nants: and therefore can purſue for ſetting aſide any deed or convey- 
ance by his anceſtor relating ro heritage, which has been granted af- 
ter interdiction. But, notwithſtanding this fictitious identity, the 
heir is ſubjected to no ſuch perſonal diligence upon his anceſtor's move- 
able obligations, as was competent againſt the granter himſelf, pro- 
vided he abſtain from the moveable eſtate, Sr. b. I. . 6. F41. gthiy, 
This action is alſo competent to the aſſignees of the interdicted per- 
fon, who come into the right of the interdicted himſelf, Sr. b. I. f. 6. 
$42. And, /aftly, To the creditors-adjudgers of the ſpecial ſubject 
conveyed by the interdicted without conſent of the interdictors, Feb. 20. 
1666, Lo. Salton. The nullity of deeds on the head of interdiction, is 
not receivable by way of exception, but muſt be inſiſted in by an ac- 
tion of reduction, June 20. 1671, Crawfurd; fee Stair, b. I. t. 6. & 42. 
The duty of interdictors differs much from that of proper tutors or 
curators : for they are neither given perſonæ, as tutors are, to ſuſtain 
the perſon of their ward; nor vei, as curators, to manage his eſtate ; 
but barely ad auctoritatem præſtandam, to give their conſent to ſuch 
deeds affecting heritage, as it is reaſonable for the interdicted to grant. 
Hence, interdictors are not liable for omiſſions; for they have no ſub- 
jet to manage: all that they are anſwerable for is, their fault, or 
fraud, in conſenting to deeds which may be granted by the interdicted 
to his prejudice. 


II. Of the Relation between Maſter and Servant. 


60. By the Roman law, ſervants, or /ervi, were the property of 


their maſters, and might be bought and fold as their goods ; fo that 
they were conſidered as ſubjects of commerce rather than as perſons ; 
and whatever they acquired, either by teſtament or their own in- 


duſtry, accrued to their maſters. The Romans had alſo a kind of ſtatute. 


ſlaves, called ad/cripti, or adſcriptitii, who were bound to perpetual ſer- 
vice in cultivating a particular field or farm, and who were rather 
ſlaves to that farm, than to the owner of it; ſo that he could not tranſ- 
fer his right in them, without alienating the farm to which they were 
aſtricted, tit. C. De agric. Much like to theſe were our ancient nativi, 
or bondmen ; who could not indeed be fold by their maſters, but in 
moſt other reſpects reſembled the Roman /ervz ; for they had nothing 
which they could call their own, Reg. Maj. /. 2. c. 12. C 4. 5. 3 L. Att. 
c. 56, : yet they preſcribed an immunity from their ſervitude, by re- 
ſiding for a year together in any royal borough without challenge 
from their maſter, Reg. Maj. l. 2. c. 12. $17. All ſervants have now 
of a long time enjoyed the ſame rights, by our uſage, as other ſub- 
jects, 
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jects, unleſs in fo far as they are limited by ſtatute, or by their own 
voluntary engagements. 

61. Servants are, by our preſent law, either neceſſary or voluntary, 
Thoſe may be called neceſſary, whom the law obliges to work. Of 
this ſort are, /, indigent-children, who, if they be declared indigent 
by the magiſtrates of the borough, or Kkirk-ſeſſion, where they are 
ſeized, may be compelled, by 1617, c. 10. to ſerve any of the King's 
ſubjects without wages, till their age of thirty; and whatever is gain- 
ed by their work during that period, is gained to their maſters, - 
2dly, Vagrant and ſturdy beggars may, by 1663, c. 16. be compelled 
into ſervice by any manufacturer within the kingdom, at the fight of 
the magiſtrates of the place where they are laid hold on. And be- 
cauſe few perſons were willing to take vagrants into their ſervice, 
public workhouſes are, by 1672, c. 18. ordained to be built in the 
ſeveral boroughs mentioned in the act, for entertaining and ſetting to 
work vagrants and idle perſons ; and the profits of their labour are, 
by that act, appropriated for the ſupport of the houſes. 3dly, If la- 
bourers, workmen, or ſervants, ſhall refuſe to ſerve at the rates fixed 
by the juſtices of the peace, the juſtices may compel them to it, by 
impriſonment, or farther puniſhment, at their diſcretion, 1661, c. 38. 
By labourers or ſervants, in this clauſe of the act, may be under- 
ſtood all able-bodied men or women, who have neither a ſufficient 
ſtock for their maintenance, nor any ſettled employment, though they 
ſhould not have, at any time formerly, earned a livelihood by ſer- 
vice, In this claſs of neceſſary ſervants may be reckoned colliers, 
coal-bearers, ſalters, and other workmen neceſlary for the carrying on 
of collieries and falt-works, as they are particularly deſcribed in 
1661, c. 56. Theſe are, by the law itſelf, without any paction, 
bound, merely by their entering upon work in a colliery or ſalt- 
manufactory, to the perpetual ſervice thereof; and if the owner ſold 
or alienated the ground upon which the works ſtand, the right of the 
ſervice of theſe colliers, ſalters, &c. paſſed over to the purchaſer, as 
fundo annexum, without any expreſs grant: yet, to cut off all cavilling, 
it is ufual to inſert in the diſpoſition a ſpecial clauſe, making over 
that right to the grantee. If the proprietor have a ſeparate colliery 
at a moderate diſtance from the firſt, he may compel the collier to 
work at either of the two; and the ſame is the caſe with falters. 
All proprietors of colliers are prohibited to receive into their ſervice 
thoſe who fall under the deſcription of the act 1661, without a 
teſtimonial from their former maſter : and where colliers and fal- 
ters deſerted from the ſervice they are bound to, and entered on work 
elſewhere, he who receives them without a teſtimonial, muſt re- 
ſtore them to their maſter within twenty-four-hours after they were re- 
claimed, under the penalty of L. Ioo Scots, provided they were reclaim- 
ed within a year from their deſertion, 1606, c. 11. If the deſerters 
ſhould not be reclaimed within the year, he cannot indeed plead the 
benefit of that clauſe, by which the poſſeſſor is obliged to reſtore them 
under a penalty: but he does not, by that ſhort preſcription, loſe his 
property in the deſerters; for the act, which was made in favour of 
coalmaſters, ought not to be ſo interpreted as to cut off or weaken any 
right to which they had been entitled by our former law or cuſtom, 
New Coll. i. 117. There is no room for this legal aſtriction in the fol- 
lowing caſes. Firſt, If a child ſhall, during his pupilarity, while he 
is yet incapable of conſent, be entered as a bearer into a colliery, by 
his parent, or other kinſman, he can hardly be ſaid to be aſtricted in 
the terms of that ſtatute, unleſs he ſhall continue to work in the - 
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liery after puberty. 2dly, Children who enter as bearers to their 
fathers, in a work to which the father was not originally aſtricted, 
even after having attained the age of puberty, are preſumed to have 
been employed by the father to aſſiſt him, and ſo are left at liberty to 
withdraw their ſervice from that work without the proprietor's con- 
ſent ; becauſe the proprietor, who was no party to any private agree- 
ment that may have paſſed between the father and fon, cannot, by 
that agreement, acquire any right or power over the ſon; agreeably to 
the rule, Res inter alios acta, aliis nec nocet nec prodeſt. But it may be 
doubted whether this preſumption would exempt the fon from be- 
coming bound, by entering under his father to a colliery to which the 
facher was from the beginning aſtricted. It may be added, 34/y, That 
colliers, ſalters, &c. where the work to which they are aſtricted is 
either given up by the proprietor, or not ſufficient for their mainte- 
nance, may lawfully engage in other works for their neceſſary ſubſiſt- 
ence, Hope, Coalheughs, March 7. 1616. But this manner of getting 
free from the aſtriction is but temporary; for if the work be again 
refitted, the proprietor may reclaim them to it, Fount. Feb. 4. 1708, 
Wallace *. 

62. Voluntary ſervants are thoſe who enter into ſervice without 
compulſion, by an agreement or covenant, for a determinate time; 
either ſimply for bed, board, and cloathing ; or alſo for wages. Un- 
der voluntary ſervants may be included apprentices, (from the French 
Apprentif), who engage to ſerve under a merchant, artificer, or manu- 
facturer, for a determinate number of years, on condition, that the 
maſter ſhall, in that time, inſtruct them in the knowledge of his par- 
ticular art or profeſſion. Minority is the proper age for apprentices 
to enter into theſe engagements, Where a pupil 1s to be bound, the 
father, tutor, or ſome kinſman, uſually engages for him ; but no ac- 
tion lies upon the indentures againſt the pupil himſelf. Indentures 
entered into by a minor pubes, who has no curators, are valid ; but 
may be ſet aſide on the head of minority and leſion; ex. gr. if a young 
gentleman of fortune ſhould bind himſelf to an employment beneath 
his birth or eſtate, or oblige himſelf to pay an enormous apprentice- 
fee. All maſters have a power of moderate chaſtiſement over their 
ſervants, whether voluntary or neceſlary ; and the maſters of public 
workhouſes are, by 1672, c. 18. allowed to go all lengths in correction, 
life and torture excepted. It has been faid by ſome writers, that one 
cannot bind one's ſelf to perpetual ſervice ; ſuch obligation being con- 
trary to liberty, which is an unalienable right. But it is hard to con- 
ceive, how an engagement of that fort, which is to laſt for life, is more 
inconſiſtent with liberty, than one which is to expire after twenty or 
thirty years: And there appears nothing repugnant, either to reaſon, 
or to the peculiar doctrines of Chriſtianity, in a contract by which 
one binds himſelf to perpetual ſervice under a maſter, who, on his 
part, is obliged to maintain the other in all the neceſlaries of life, Grot. 
De jure bell. l. 2. c. 5. $27. This however is certain, that, excepting 
the caſe either of Turks or Moors, made ſlaves by way of repriſal, or of 
negroes bought for the uſe of the European ſettlements in the Indies, 

Vor. I. | 5 rs the 


#* So ſtood the law formerly; but by a recent ſtatute, 15 eo. III. c. 28. all colliers, coal- bear- 
ers, and ſalters, are fully emancipated; and it is declared, that none ſhall, from that date, be 
bound in any other way than as common ſervants or labourers. Owners of collieries and col. 
liers, are, by that act, allowed to take apprentices. Certain conditions are enacted by the ſta- 
' tute, under which thoſe who were bound at the period of the paſſing of the act, are to receive 
—— liberty. Thus the only real ſpecies of ſlavery known in this kingdom is completely abo- 
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Boox I, the power claimed by maſters, of ſelling their ſervants, is not allowed 
in any Chriſtian country. And by the practice of Holland, negro 
ſlaves, as ſoon as they ſet their foot in the Dutch territory, may aſſert 
their freedom from ſervitude, in ſpite of their maſters, Yoer. ad tit. De 

| flat. hom. I 3*. | | | 
Poor, how 63. The poor make the loweſt claſs or order of perſons. They may 
provided for. he divided into thoſe nuiſances to ſociety, who, though they are able, 
are not willing to work; and ſuch indigent perſons as from age or 
bodily infirmities cannot earn a ſufficient livelihood by labour. The 
puniſhments inflicted by law on the firſt fort ſhall be explained, J. 4. 
t. 4. The poor who are aged, or diſabled from work, were appointed 
to be maintained by a tax to be levied upon the pariſhes where they 
were ſeverally born, 1535, c. 22. This tax was to be proportioned 
among the inhabitants of boroughs by the magiſtrates ; and in land- 
ward pariſhes, by judges named by the King, 1579, c. 74 By a 
poſterior act, 1663, c. 16. a power is given to the landholders in land- 
ward pariſhes, to aſſeſs themſelves for the maintenance of ſuch of the 
Poor as cannot fully maintain themſelves by labour, in the manner 
ſpecially deſcribed in that act, and to demand relief of the half of the 
ſum ſo raiſed from their tenants, Where the place of a poor man's 
__ nativity is not known, the burden of his maintenance falls on the 
pariſh where he has had his moſt common reſort for the three years 
immediately preceding his being taken up, or his applying for the 
? public charity, 1663, c. 16.3 1698, c. 21. ; {ee Ne Coll. ii. 19. ; and 
in a late caſe, Aug. 7. 1767, Baxter, it was adjudged, that the mainte- 
nance of indigent or poor perſons ought to fall on the pariſh of their 
laſt three years reſidence, even preferably to the pariſh of their birth, 
though that ſhould be known f. In pariſhes where a ſufficient fund 
.cannot be raiſed for all the poor, either by taxation, or by voluntary 
contribution at the church-doors, the magiſtrates of the borough or 
the kirk-ſefſion are authoriſed to give them badges, as a ſufficient 
warrant to them to aſk alms at the dwelling-houſes of the inhabi- 
tants; but they muſt neither beg at churches, nor where there 
1s any public meeting, nor without the limits of their own pariſh, 
1579, c. 74.3 1672, c. 18, The execution of theſe regulations, ſo 
charitably intended for the relief of the poor, is attended with fo 
much difficulty in moſt of our pariſhes, eſpecially thoſe which bor- 
der upon the Highlands, that it is in few places only it has been at- 

tempted. ; 

—_—_—_— 64. Before finiſhing the doctrine of perſons, a ſhort account may 
* be given of communities, or corporations. A corporation, ſtyled by 
rights and the Romans collegium, or univerſitas, is compoſed of a number of men 
privileges: united or erected by proper authority into a body- politic, to endure 
in continual ſucceſſion, with certain rights and capacities of purcha- 
ſing, ſuing, &c. as appear moſt ſuitable to the nature of that ſpecial 
community, and moſt neceſſary for anſwering the purpoſes intended 
by it. Cities, boroughs, hoſpitals, &c. may be thus incorporated ; 
and we have frequent inſtances of leſſur corporations within greater. 
Thus, in moſt of the cities and boroughs of the kingdom, we ſee 
wrights, weavers, merchants, &c. incorporated, with certain rights 


| and franchiſes granted to each of them: and of the fame fort may be 
reckoned ] 


It was decided by the Court of Seſſion, in the caſe of Knight contra Wedderburn, 1775, 
that a negro ſlave obtains his liberty, % fa&s, as oon as he is brought into this country. The 
Engliſh lawyers hold the ſame doctrine, but maintain, that notwithſtanding his freedom, (which 
exempts him ouly from the rigours of ſervitude, and from being ſold), his maſter is entitled to 
his ſervices tor life, without wages. N 
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out the Sovereign's licence, are unlawful, J. 1. pr. Quod. cuj. univ. 
J. 3. $1. De colleg. et corp. 166 1, c. 4. ; they cannot be conſtituted but 
by the King's patent, or by act of parliament. Corporations are ac- 
counted perſons, J. 22. De fidej. becauſe they have their own proper 
ſtock, rights, and privileges, as perſons have: and that union by 
which the individual members of a corporation are conſtituted into 
one body, makes each corporation to be conſidered as one perſon ; ſo 
that no particular member can .claim any property in the goods be- 
longing to the community. Communities being eſtabliſhed for a pu- 
blic permanent good, are, for the moſt part, formed to perpetuity : 
and they continue always the ſame ; for though the individuals of 
which they are compoſed mutt die out by degrees, thoſe that come in 
their places, either by ſucceſſion to the deceaſed, or by the election of 
the ſurvivors, or by the nomination of the founder, according as the 
charter is conceived, preſerve the corporation entire. Vet trading 
companies, whoſe duration 1s generally limited by the grant to a cer- 
tain number of years, are likewiſe proper corporations ; becauſe they 
too endure in continual ſucceſſion while they ſubſiſt. But copartner- 
ſhips fall not under this deſcription: for they are intended merely 
for the private intereſt of the parties contracting, and may therefore 
be conſtituted without the Sovereign's permiſſion ; and they laſt no 
longer than the lives of the partners. Communities have a power of 
naming magiſtrates, directors, or other adminiſtrators and officers, 
who may repreſent the whole community, and whoſe reſolutions may 
oblige them, in ſuch particular matters as theſe adminiſtrators are pro- 
perly authoriſed to tranſact, by their charter, or by the powers grant- 
ed to them by the community. There are ſeveral things fo natural 
to a corporation, that the grant or charter is underſtood to include 
them without an expreſs clauſe to that purpoſe. Thus they have a 
capacity of purchaſing or bargaining for ſuch moveables as are neceſ- 
ſary for their own uſe, and to be ſued for the price thereof; to have 
a common ſeal for authenticating all the conveyances, acquittances, 
and other deeds, which it is lawful for them to make by their char- 
ter; they may aſſemble or hold courts for deliberating upon their 
common concerns ; and they have an implied power of making by- 
laws and ordinances, for the good order and right adminiſtration of 
the ſtock, and other affairs of the community, though ſuch power 
ſhould not be expreſſed in the incorporating charter. But this limi- 
tation is alſo implied, that their acts or ordinances ſhall not in any 
degree be repugnant to the laws of the kingdom. Communities are 
diſſolved, either by the expiration of the term to which they are li- 
mited, it they be temporary; or, 2d41y, by act of parliament ; or, 3dly, 
by forfeiture ; when they abuſe the powers intruſted with them : in 
which laſt caſe, though all the members mult ſuffer in their political 
capacity, no proſecution lies againſt ſuch of the individuals as had no 
acceſſion to the crime. After a community is diſſolved, the private 
members are not, in the general caſe, bound, ven /ub/idiarie, for ſums 
borrowed by the corporation. The eſtate or goods which ſtill belong 
to the corporation are the only fund of the creditors payment: for it 
was upon the faith of the corporation, as ſuch, and not on that of any 
of the private members, that the money was lent, 


AN 


reckoned the College of Juſtice, which includes ſeveral leſſer corpora- Tr. VII. 
tions under it. As all corporations formed, or aſſemblies held, wit 
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TITEL I. 


Of the Diviſion of Rights, and the ſeveral Ways by which 
a Right may be acquired. 


poſed, ſupr. b. 1. f. 2. { I. naturally leads to the conſideration of 
things, which are its ſecond objec, and to the ſetting forth their dif- 
ferent kinds and legal properties. Things or ſubjects fall no other- 
wiſe under the conſideration of law, than as perſons may have 
right to them. All rights which affect any ſubject, are called by 
the Romans, jura in re ; and by us, real rights : and the ſoverei 
or primary real right is that of property ; which is the right of uſing 
and diſpoſing of a ſubject as our own, except in ſo far as we are re- 
ſtrained by law or paction. This right neceſſarily excludes every other 
perſon but the proprietor ; for if another had a right to diſpoſe of the 
ſubject, or ſo much as to uſe it, without his conſent, it would not be 
his property, but common to him with that other. Property there- 
fore implies a prohibition, that no perſon ſhall incroach upon the 
right of the proprietor ; and conſequently every incroachment, though 
it ſhould not be guarded againſt by ſtatute, founds the proprietor in 
an action of damages. But poſitive ſtatute hath ſecured property 
againſt ſeveral incroachments that moſt frequently happen, by inflict- 
ing ſpecial penalties on the treſpaſſer; as in the acts for preſerving 
planting and incloſures, in that which appoints winter-herding, 1686 
c. 11. Sc. If the proprietor has the power of diſpoſing of his proper- 
ty, he muſt alſo have a power of charging or burdening it with infe- 
rior real rights in favour of others: he may, for inſtance, grant to 
his neighbour the right of a road through his lands, or he may im- 
pignorate them to his creditor in ſecurity of a debt. Though there- 
fore it be a rule founded in common ſenſe, that two different perſons 
cannot have, each of them, the full property of the ſame thing at the 
fame time, Duo non poſſunt eſſe domini 7 rei in ſolidum; yet it is moſt 
Vor. I. e conſiſtent 


FT E R having explained the legal powers, offices, and duties, Definition 
of perſons, which are the firſt object of law, the method pro- 24 nature 


of property. 
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conſiſtent with this rule, that the right of property may be in one 
rſon, while that of ſervitude, impignoration, or other inferior right 
in the ſubject, is veſted in another. One and the ſame ſubject may 
alſo, without any inconſiſtency in the nature of things, belong to two 
or more different perſons : and ſuch right is called commonty, and ſome. 
times common property. 

2. The right of property is not weakened by the reſtraints which 
have been laid by law upon proprietors in the uſe of it: for the re- 
ſtraints of law are not deſigned to hurt property, but rather to ſecure 
and ſtrengthen it, by inhibiting our licentiouſneſs in the exerciſe of 
it. The law interpoſes ſo far for the public intereſt, that it ſuffers no 


perſon to uſe his property wantonly to his neighbour's prejudice ; 


intereſt enim reipublice, ne quis re ſua male utatur. But where the pro- 
prietor's act is of itſelf lawful, though it ſhould be in its conſequences 


_ detrimental to his neighbour utitur jure ſuo ; he is allowed to make 


Property can- 
not be loſt 
but by the 
voluntary act, 
delinquency, 
or negligence 
of the pro- 
prietor. 


Whether a 
right of pro- 
perty can be 
in pendenti. 


uſe of what is his own, in the manner moſt beneficial to himſelf; and 
though his neighbour ſuffer damage, he has no redreſs unleſs the act 
of the other was in æmulationem. Hence he may lawfully drain his 
ſwampy or marſhy grounds, though the water thrown off from them 
by that improvement ſhould happen to hurt the inferior tenement, 
But he muſt not make a greater collection of water than is neceſſary 
for that purpoſe ; ſeeing ſuch uſe would be merely in æmulationem vici- 
ni, without any profit ariſing to himſelf, It is another legal limitation 
or reſtraint on property, That it muſt give way to the public neceſ- 
ſity or utility. This univerſal right in the public over property is call- 


ed by Grotius dominium eminens ; in virtue of which the ſupreme 


power may compel any proprietor to part with what is his own, If, 
for inſtance, the public police ſhall require, that a highway be carried 
through the property of a private perſon, the ſupreme power may 
oblige the owner to give up ſuch part of his grounds as is neceſſary for 
that purpoſe, But in this caſe there muſt, /, be a neceſlity, or at 
leaſt an evident utility, on the part of the public, to juſtify the exer- 
ciſe of that right; 2dly, The perſons deprived of their property ought 
to have a full equivalent given them for quitting it. | 
3- The right of property 1s not loſt by illegal reſtraints, more than 
by legal. Though a proprietor ſhould be deprived of the exerciſe of 
what 1s his own, by violence, menaces, or other unjuſtifiable methods, 
he continues to have the right: in conſequence of which, he can fue 
all the detainers of the ſubject, for the recovery of his poſſeſſion. The 
rule is general, that whatever is a perſon's property, cannot, ſo long 
as it exiſts, ceaſe to be ſuch, without either the voluntary act, or the 
delinquency, or the negligence of the proprietor. But the different 
methods, either of limiting or extinguiſhing property, will be fully ex- 


-plained hereafter. 


4. It was a rule, almoſt univerſally received by our lawyers till to- 
wards the beginning of this century, That domininm non pote/t effe in 
pendenti ; © Property cannot float in an uncertainty,” but muſt, at 
every period of time, be veſted in ſome one perſon or another, $7. b. 3. 
r. 5. $5o. Sc. Mack. b. t. & 3. Lord Dirleton is the only writer or 
the laſt century who ſpeaks doubtfully about it, v. Fiar, No g. 10. But 
it appears to have no foundation, either in nature or in law, Many 
things are ex ſua natura, fit ſubjects of property, which nevertheleſs 


have no proprietor ; thoſe, for example, which the proprietor a- 


bandons with a deſign to be no longer owner of them, or waſte 
lands of which no perſon hath- as yet ſeized the poſſeſſion, In like 


manner, where the fee or property of any ſubject is granted to chil- 


dren 
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dren yet to be procreated, and the bare liferent to the father and mo- 
ther, the property of that ſubject muſt of neceſſity be pendent till the 
exiſtence of a child, Steu. Auſ. v. Fiar. And as, by the Roman law, 
all eftates in hereditate jacente of perſons deceaſed were without proper 
owners; ſo, by ours, the fee is, upon the death of all fiars, in pen- 
denti, till the next heir ſhall make up his titles. The neceſſity impoſed 
by the law upon an heir to enter, in order to eſtabliſh the fee in his 
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perſon, is a demonſtration that he is not fiar till he be entered. Our 


judges, therefore, have by their later deciſions paid but little regard 
to this rule, Kames, 51. 82. c. The deciſion, Home 1. finding, that 
a grant to a perſon in liferent, and the heirs of his body yet to be 
born, in fee, conſtitutes the fee in the father, though it be urged by 
many as a judgement of the ſeſſion, that the fee cannot be in pendent, 
truly leaves that point undetermined. All that can be gathered from it 
is, that in the ſpecies fad: there ſtated, it was preſumed to be the gran- 
ter's intention, that the father ſhould be fiar; but that judgement 
cannot affect the caſe where the granter has by the moſt expreſs words 
excluded the father from the fee, and reſtricted him to a bare life- 
rent. 
5. Some things are by nature itſelf incapable of appropriation, fo 
that they cannot be brought under the power of any one. Theſe 
got the name of res communes by the Roman law ; and were defined, 
things, the property of which belongs to no perſon, but the uſe to all. 
Thus, the light, the air, running water, Sc. are ſo adapted to the 
common uſe of mankind, that no individual can acquire a property 
in them, or deprive others of their uſe. Other things, though they 
be of their own nature capable of property, are exempted from com- 
merce, in reſpect of the uſes to which they are deſtined, Of this laſt 
kind are, firſt, the res publice of the Romans ; which were common, 
not to all mankind, but to the ſtate or community ; ſuch as navigable 
rivers, highways, harbours, bridges, Cc. the property of which be- 
longs to the ſtate or kingdom in which they lie, and their uſe to all 
the ſubjects or members of that kingdom, and to thoſe ſtrangers to 
whom it allows the liberty of trade. Not only rivers themſelves, and 
their bed, or a/vens, but their banks alſo are public, in ſo far as they 
may be ſubſervient to the purpoſes of navigation: and therefore no 
work or building can be raiſed, either in the bed, or upon the banks 
of a river, which may hurt its navigation ; but in every other reſpect 
the property of the banks belongs to the owner of the conterminous 
nds, as an acceſſory, & 4. Jn/t. De rer. diviſ. If a river, deſerting 
its firſt channel, ſhall form to itſelf a new one; the new channel, be- 
cauſe it muſt neceſſarily follow the condition of the river, becomes 
public; and the old one, which, for the ſame reaſon, ceaſeth to be 
public, becomes the property of thoſe to whom the adjacent grounds 
on each ſide belong, {F 23. [n/t. cod. tit. When a river threatens an al- 
teration of the preſent channel, by which damage may ariſe to the 
proprietor of the adjacent or oppoſite ground, it 1s lawful for him to 
build a bulwark, ripe muniende cauſa, to prevent the loſs of ground 
which is threatened by that incroachment : but this bulwark muſt 
be ſo executed as to prejudice neither the navigation, nor the grounds 
on the oppoſite ſide of the river; and as a guard againſt theſe conſe- 
quences, the builder, before he began his work, was obliged, by the 
Roman law, to give ſecurity, /. unic. De rip. mun, 
6. The Romans accounted the ſea among the res communes; and 
the Dutch, who find it their intereſt to juſtify the right of an open 


trade to all countries, have alſo aſſerted, that the fea cannot, by its 
| nature, 
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Book II. nature, be brought under the power of any proprietor, Grot. Mare li. 
—v—= zerum. The Britiſh have, on the other hand, maintained, Selden. Ma- 
re clauſum, that however incapable the ocean may be of property, yet 
the ſeas, which waſh the coaſts of any ſtate, are ſubjects that may be 
as fitly appropriated to private uſes, as rivers, bays, creeks, Wc. ; and 
that, in fact, our ſovereigns are lords or domini of the Britiſh ſeas 
which ſurround this iſland ; in conſequence of which only it is, that 
treaſures brought up from the bottom of thoſe ſeas, or wreck goods 
found floating on their ſurface, belong to the crown. The ſea-ſhore 
was alſo reckoned common by the Roman law, & 1. Inf. De rer. div. 
but it is obvious, that by the jus gentium the ſea- ſhore is not intitled 
to the appellation of common, becauſe it is in its nature as capable of 
appropriation as any part of the grounds to which 1t is contiguous ; 
wherefore it is with greater propriety accounted, in other texts of that 
law, a res publica, l. 3. Cc. Ne quid in loc. publ. And this is to be un- 
derſtood in the ſame ſenſe that the banks of rivers are ſaid to be pu- 
blic, viz. in ſo far as the ſhore may be uſed either for navigation, or 
the protection of trade, or the defence of the ſtate. If our kings have 
that right of ſovereignty in the narrow ſeas which is affirmed by all 
our writers, and conſequently in the ſhore as an acceſlory of the ſea, 
it muſt differ much in its effects from private property, which may be 
diſpoſed of or fold at the owner's pleaſure ; for the King holds both 
the ſea and its ſhore as a truſtee for . public. Both therefore are 
to be ranked in the ſame claſs wit eral other ſubjects, which by 
the Roman law were public, but are by our feudal plan deemed rega- 
| lia, or rights belonging to the crown, vid. infra, t. 6. f 17. 

iſhed mrs 7. The ſecond claſs of things naturally capable of appropriation, 
with us r75 which the Romans exempted from commerce on account of their de- 
valve gſitalin. ſti nat ion to ſpecial uſes, were res univerſitatis ; that is, things proper 
only to a borough, or an hoſpital, or a trading company, or ſome 
other lawful corporation or ſociety. The property of theſe belongs 
not to the private members of the body-corporate, but to the corpo- 
ration taken jointly as ſuch, and their uſe to every individual member 
of it; yet ſo as both property and uſe are ſubject to the regulations 
of the corporation.; as town-houſes, market-places, church-yards, pu- 
blic ſtreets, corporation-halls ; the right competent to the burgeſſes 
of ſome corporations of paſturing cattle upon the borough's common, 
£c. But the revenues belonging to a ſtate or corporate body, ariſing 
from the rent of lands, houſes, cuſtoms, tolls, Cc. are not to be claſſed 
with the res publice or univerſitatis : for though ſuch revenues are the 
property of the ſtate or corporation, the uſe of them is not allowed 
to any particular members of it, but are juris privati as truly as any 
truſt-right ; for the directors or managers of thoſe ſocieties, after ha- 
ving received theſe revenues from the factors or others properly im- 
powered to collect them, are bound, as other truſtees, to apply them 
for the behoof of the corporation for whom they are truſtees, 1491, 

e. 36. | | 
Things defti- 8. Of a like general nature with res univerſitatis are thoſe ſubjects 
ved to reli- Which have been ſet apart for the ſervice of God, and are upon that 
 gious uſes. account ſaid by the Romans to be res nullius : for what is juris divini 
cannot become the property of any man. And though the formal 
conſecration of things to facred uſes hath. not been practiſed by the 
church of Scotland ſince the Reformation, Mack. & 4. b. f. yet 
churches, communion- cups, bells of churches, and other things de- 
ſtined to ſacred purpoſes, retain, to this day, ſo much of the charac- 


ter of ſacred, that they are exempted from commerce, and fo cannot 
be 
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be applied to the uſes of private property while they continue in that 
fate. Yet our law allows, in certain cafes, churches to be removed 
from one place to another; and the bells of churches, and commu- 
nion-cups, when they become unfit for ſervice, to be melted down, or 
ſold by the kirk-ſeſſion, with conſent of the heritors of the pariſh, 
and the price applied towards purchaſing others. Though churches 
fall not under commerce, becauſe a church is the houſe of God him- 
ſelf ; the heritors, and other inhabitants of a pariſh, may nevertheleſs 
acquire a quaſi property in the ſeats of a church, or in part of its area, 
limited to the ſpecial purpoſe of attending divine ſervice ; of which, 
infr. t. 6. $11, By the Roman law, every place where one buried his 
dead, became res religis/a, and was for ever after exempted from com- 
merce. With us, though every man is at liberty to bury his dead 
within his own property, ſuch bury ing- place continues to be juris pri- 
vati ; and io paſſes in a ſale to the purchaſer, as part of the lands 
within which it lies. As for our common burying-places, decency 
requires that theſe, when they are no longer to continue ſuch, ſhould 
be ſequeſtered from the ordinary uſes of property, till the remains of 
the bodies there interred ſhall have returned to their original duſt, 

9. The ways of obtaining the property of ſuch things as fall under 
commerce, flow either from natural or poſitive law. By the law of 
nature, property is acquired, either by occupation or acceflion ; and 
it is transferred from one to another by tradition. Occupation ariſes 
from a fact of the acquirer; acceſſion, from the dependence or ne- 
ceſſary connection that the thing belonging to us hath with other 
things ; and tradition, from the will of the former owner, joined with 
our acceptance of the thing delivered by him to us. By poſitive law, 
property may be transferred by preſcription ; but this laſt being alſo 
a way of loſing property, falls to be explained under a ſeparate title. 
Occupation, or occupancy, is the appropriating to one's ſelf things 
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which have no owner, by apprehending them, or ſeizing their poſſeſ- 


ſion. This was the original method of acquiring property: for in the 
firſt ſtate of mankind, before ſocieties were formed, every one, barely 
by taking into his poſſeſſion a certain portion of ground, and cultiva- 
ting it, made the fruits his own ; and when he thought fit to abandon 
it, he, who next laid hold of it, acquired the fame right. This conti- 
nued, under certain reſtrictions, to be the doctrine of the Roman law, 
Dvod nullius eft, fit cecupantis 5 not only as to things which had not as 
yet fallen under the power of any proprietor, but as to thoſe which 
had been loſt or relinquiſhed by the former owner. 

10. The doctrine of occupancy is alſo agreeable to the law of Scot- 
land, in ſuch moveable ſubjects as have continued in their original 
ſtate, and are preſumed never to have had an owner, whether animate 
or inanimate, Thus, pearls incloſed in ſhells, or pebbles caſt on the 


What ſub- 
jets may be 
acquired by 
OCCUPANCY. 


ſhore, belong to the finder. Thus alto, we acquire the property of all 


wild beaſts, fowls, or fiſhes, as ſoon as we kill or apprehend them, 
whether upon our own grounds, or even on thoſe of another : for 
they can belong to no perſon, wherever they may be, while they re- 
tain their natural liberty; and, conſequently, muſt become the pro- 
perty of him who firſt ſeizes them. The right of hunting, fowling, 
and fiſhing, is indeed reſtrained in many caſes under fixed penalties, 
by the ſtatutes to be hereafter mentioned, 7.6. $ 6. But all game, 
though it ſhould be caught in breach of theſe acts, or within another 
man's property, belongs, by the neceſſity of law, to him who hath 
ſeized it. The prohibition, therefore, in thoſe ſtatutes, can have no 
other effect than to inflict a fine on the treſpaſſer, unleſs where the 

Vor. I. Ft confiſcation 
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commits theft, 1474, c. 61. 


oft deeds, 
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conſiſcation of what is caught makes part of the ſtatutory penalty. 

The rule above laid down obtains even in the fiſhers of ſalmon with. 
out a proper title: for though the fiſhing of ſalmon be a royal right, 
t. 6. $ 15. which ought not to be exerciſed by any proprietor of lands 
without a ſpecial clauſe in his grant; yet the falmon themſelves which 
are ſo caught, are not inter regalia, and therefore belong to the catcher; 
whereas fiſhes which the law accounts royal, whether they be killed 
in rivers or upon the ſhore, belong neither to the killer by occupancy, 


nor to the owner of the ground on which they are caſt, by acceſſion; 


but to the King, jure corone. By the Leges Foreſlarum, 9 17. according 
to a copy preſerved in the Advocates library, all great whales belong 
to the King, and alſo ſuch ſmaller whales as may not be drawr from 
the water to the neareſt part of the land on a wain with fix oxen, 
But no whales have, for at leaſt a century paſt, been claimed, either 
by the King, or by the admiral his donatary, but ſuch as were of a 
ſize conſiderably larger than that there deſcribed ; ſee 170. II. 
c. 11. By an ordinance of Lewis XIV. of France, anno 1681, touchant 
la marine, liv. 5. t. 7. Des poiſſons royaux, ſturgeons dolphins, and cer- 
tain other fiſhes, are declared royal, when they have run aground up- 
on the ſhore ; but if they be fiſhed en pleine mer, they become the pro- 
perty of the fiſher. Deer incloſed in a park, fith in a pond, or birds 
in a volary, as they cannot be ſaid to retain any longer their natural 


liberty, become the property of him who. has brought them under his 


power; and conſequently, whoever carries them off from that owner 

But fo ſoon as they get free from their 
confinement, he who ſhall have firſt laid hold of them, after the for- 
mer proprietor has given over the purſuit, acquires their property, 
J. 3. & 2. De adg. rer. dom. This is allo, by the Roman law, the caſe 
of a ſwarm of bees; which, by abandoning their hive, are underſtood 
to have recovered their original liberty ; and if they light on the 
grounds of another, and have been incloſed by him in a new hive, 
become his property, I. 5. $2. 3. 4. cd. tr. But domeſtic animals which 
have never been wild, as hens, geeſe, turkeys, Cc. though they ſhould 
ſtray from their owner, continue his, J. 4. ed. 7. and he who appre- 
hends them, with a deſign to acquire their property, may be ſued as a 
thief, J. 5. $6. eod. t. 

11. A rule quite different from that of occupation, vis. Quad nullius 
e, fit domini regis, obtains, by the uſage of Scotland, %, in lands, or 
in rights annexed to lands : for, by our feudal plan, the ſovereign is 
accounted the original proprietor of all the lands within the kingdom, 
and cannot be diveſted of that property but by a ſpecial right veſted 
in another. Though therefore one ſhould ſeize the natural poſſeſſion 
of a land- eſtate, and continue in it for a hundred years together; yet 


if he cannot prove his property by titles in writing, and if he is not 


infeft upon theſe titles, his poſſeſſion does not create even a pre- 
ſumptive title to the property, according to the feudal rule, Nulla /a- 


ind, aulla terra ; but the eſtate is held as caduciary, without a pro- 


prietor, and may be claimed by the crown, As this bore hard upon 
thoſe who held their lands immediately of the crown, and had loſt 


their title-deeds by the calamity of war, or other misfortune, our an- 


cient law allowed ſuch freeholders to cognoſce themſelves heritable 


poſſeſſors of the lands by an inqueſt ; and if by the verdict they were 


declared ſuch, a charter was directed to paſs: under the great ſeal in 
their favour, S/. J. 2. f. 3. $13. But the only remedy provided in ſuch 
caſe, by our preſent practice, is an action of proving the tenor of the 
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12. The above rule for the crown is alſo received, 241y, in that fort 
of moveable ſubjects which are preſumed to have once had a proprie- 
tor who is now unknown. Hence, by our law, treaſures hid under 
ground, belong neither to the finder, nor to the owner of the ground, 
as they did by the Roman, 39. 1. De rer. div. but to the King as 
eſcheat, Q, Att. c. 48. F5. In the caſe of ſtrayed or waif cattle, the 
owner loſes not his property in them immediately upon their ſtray ing; 
and therefore he who has laid hold on them is held as a thief, if he 
neglect to acquaint the ſheriff within a ſhort time, (ſeven days accord- 
ing to Craig, //b. 1. dieg. 16. $43.), that he may cauſe proclaim them 
at the market-croſs of the county-town, and at the parith-church, 
where they were found, 2, Ait. c. 48. $14. But if the true owner 
ſhall fail to appear, and claim the property of them, within a year 
after ſuch notice, they are conſidered as res nullins ; and conſequently 
belong either to the King, or his donatary. The ſheriff is the King's 
donatary to waif goods, in conſequence of his grant of ſheriſſship, un- 
leſs the goods have been found in a ſpecial juriſdiction, (ex. gr. of re- 
gality, while theſe ſubſiſted), or within the property of ſuch as have 
an expreſs right to ſtrays in their charter. It is uſually affirmed by 
writers, in general terms, that the crown may, in virtue of this right 
of eſcheat, appropriate to it{elf ſtrays of whatever kind, a year atter the 
above notice given tothe ſheriff: but the Englith law has diſtinguiſhed 
in this queſtion between ſtrayed animals, and inanimate ftrays. The 
firſt ſort is loſt to the owners immediately after the year, becauſe it 
cannot be preſerved without trouble and expence ; but if the thing 
loſt be inanimate, and ſo may be kept from perithing, with little or 
no inconveniency to the poſſeſſor, the property continues, by that law, 
with the owner, during all the years of preſcription. And this di- 
ſtinction might perhaps be received by our judges, not barely from 
its equity, ſee Bank. b. I. t. 8. F 4. but becauſe the above mentioned 
quotation from the 2. Att. inferring the lots of the property from u 
year's ſilence of the proprietor, ſpeaks of no loſt goods but waif cattle, 
and therefore ought not to be extended to a quite different fort of 
waifs, where there is not the ſame reaſon for applying it. Beſides, 
frequent inſtances occur, where the owners of loſt plate, or jewels, 
have reclaimed them from the finder, and even from the bona fide poſ- 
ſeſſor, long after the year, without challenge from the King or his 
donatary. | | 

13. It is plainly enough aſſumed for our law; St. Alex. II. c. 25. § f. 
that, in the general caſe, wrecks belonged to the ſovereign, from the 
time of the ſhipwreck, without any right in the former owner to re- 
cover them, though they thould be reclaimed immediately: for it 
was provided by that ſtatute, that in the ſpecial caſe where any living 
creature in the ſhip, man or beaſt, eſcaped alive, the goods ſhould not 
be accounted wreck, but were to be preſerved by the ſherift, for the 
behoof of thoſe who ſhould within a year after prove their property 
in them : and even in this moſt favourable view for the owners, where 
the wreck was not total, theſe goods became by the ſtatute eſcheat to 
the crown irrecoverably, if they were not reclaimed by the owners 
within that ſhort period of time. This law, however barbarovs and 
inhuman, was generally received over Europe in the eleventh and 
twelfth centuries, though it has been ſoftened in moſt countries by 
later edicts and conſtitutions : particularly, this right was given up 
by our ſovereigns, in wrecks belonging to foreigners, if they were 
ſubjects of a kingdom or ſtate where the like indulgence was ſhown 
when our ſhips were wrecked upon their coaſts, 1429, c. 124. Mac- 
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kenzie remarks, upon this laſt cited act, that by the uſage obſerved 
in his time in our admiralty-courts, wreck.- goods, even where no 
creature had been found alive in the ſhip, were not claimed as eſcheat, 
but ſecured for the owners, if they ſhould inſiſt for the recovery of 
them within a year, upon payment of a juſt ſalvage to the Admiral, 
who, by his grant of admiralty, was held to be the King's donatary 
to wrecks, where no ſpecial right appeared in another. Nay, Bank. 
ton, b. 1. t. 8. $6. mentions a deciſion, Feb. 17. 1725, Mcnteir, by which 
the queſtion was given judicially, in the caſe of ſuch total wreck, for 
the owners of the cargo, even after a year. 

14. Property may be acquired, not only by occupancy, but acceſ- 
ſion ; by which, in two things which have an intimate connection 
with or dependence upon one another, the property of the principal 
thing draws after it that of its acceſſory; for whatever proceeds or 
ariſes from what is mine, is alſo mine, as being part of my property, 
Acceſſion is either natural or artificial. The fetus of cattle, as foals 
calves, fc. are an acceſſory of the mother, according to the rule, Par- 
tus ſequitur ventrem and therefore belongs to him who owns the mo- 
ther, by natural acceſſion, F 19. It. De rer. div. Trees, ſhrubs, and 
all fruits whatever, which ſpring from the earth, belong to the owner 
of the field which produced them. But after the trees are cut down, 
or the fruits reaped, the owner holds them no longer as acceſſories of 
the field from which they are disjoined, but as ſeparate ſubjects ; and 
therefore, if he ſhall, after that period, fell the field, thoſe trees or 
fruits which are thus diſunited from the ground, continue his own, 
Nay a certain fort, even of the fructus pendentes, which are not yet ſe— 
parated from the ſubject which produced them, neither paſs upon the 
death of the proprietor to his heir, nor upon a ſale of lands to the 
purchaſer, as to which vid. infr. t. 2. $4. and 7.6. $11. In the ſame 
manner, the inſenſible addition which grounds ly ing on the banks of 
a river receive, by what the water waſhes gradually from other 
grounds, (ſty led by the Romans alluvis), accrues by natural acceſſion 
to the owner of the land which receives the addition, 5 20. ibid. But 
if a part of one man's ground ſhall, by a ſudden inundation or tor- 
rent, be carried off, and joined to lands belonging to a different pro- 
prietor, (which is called avr{/i2), the property of that ſeparated part 
continues, notwithſtanding its being joined to another perſon's field, 
to be the property of the former owner, { 21. ibid.; becauſe what is 
added to a field by an imperceptible accretion, cannot be diſtinguiſhed 
from the ground itſelf to which it was joined, in order to its being 
reſtored to the former proprietor ; and it may perhaps have been 
brought from another place than the adjacent ground-: whereas one 
can eaſily diſtinguiſh, in the ſudden alterations occaſioned by a flood 
of water, what ground formerly belonged to each proprietor. 

15. The ways of acquiring property by induſtrial or artificial ac- 
ceſſion are various. Trees planted in one's ground, though not by the 
proprietor, are deemed an acceſlory of the ground in which they were 
planted, after they have taken root in, and drawn nouriſhment from it; 
and ſo belong, as an acceſſory of the ground, to the owner of it. 
By the ſame rule, if one ſhall, even with his own materials, build an 
houſe on my ground, the houſe is mine, becauſe the ground is mine 
on which it is built; and the builder cannot ſo much as ſue upon an 
action to have the materials ſeparated from the ground, that they may 
be reſtored to himſelf; for public policy will not ſuffer buildings 
once finiſhed to be pulled down. This rule of acceſſion is fo ſtrong, 


that though I ſhould build an houſe on my own property, with ma- 


terials 
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terials which I knew to belong to another, the houſe, and conſequently 
all the materials of which it conſiſts, are mine, notwithſtanding my 
mala fides. What recompence may in ſuch cafes be claimed by the 
hona fide builder, or the owner of the materials, from the proprietor 
of the ground, ſhall be explained ir. b. 3. t.1.h1:, The Romans 
excepted from this rule of acceſſion the caſe of paintings drawn upon 
another man's board or canvas: for theſe belonged, by their law, not 
to the owner of the board on which they were drawn, but to the 
painter. This exception is, by & 34. I/. b. t. faid to be made in con- 
ſideration of the excellency of the art: but it appears rather to ariſe 
from the change which the board or cauvas undergoes by the work 
and ſkill of the artiſt; for it becomes thereby a new ſpecies : and 
therefore it would have perhaps been as proper to conſider the caſe 
both of paintings and writings under the head of ſpecification, which 
is to be handled immediately ; for a piece of canvas, paper, or parch- 
ment, after it is painted or written upon, is no longer looked upon as 
ſo much canvas or paper, but as a picture, a bond, or a diſpoſition. 

16. Under acceſſion may be included ſpecification, by which is un- 
derſtood a perſon's making a new ſpecies or ſubject, from materials 
belonging to another. And it is governed by this rule, That where 
the new ſpecies can be again reduced to the maſs or matter of which 
it was made, the law conſiders the former ſubject as ſtill exiſting : 
wherefore the new ſpecies continues to belong to the proprietor of 
that former ſubject, which ſtill exiſts, though under another form; 
as in the caſe of plate made of bullion. But where the new ſpecies 
cannot be ſo reduced, there is no room for that fifio juris; as in 
wine, which, becauſe it cannot be again turned into the grapes of 
which it was made, becomes the property, not of the owner of 
the grapes, but of the maker of the wine, 5 25. 1n/t. ibid. This manner 
of acquiring 1s not admitted, where the new ſpecies made by one per- 
ſon is united to, and ſo made part of an immoveable ſubject belong- 
ing to another. Hence, as hath been taught in the preceding ſection, 
an houſe built upon another man's property does not become the pro- 
perty of the builder, or of the owner of the materials, by ſpecification, 
but belongs to the proprietor of the houſe by proper acceſſion; and, 
in like manner, a picture drawn upon the ceiling or wall of an houſe, 
belongs not to the painter, but to the owner of the houſe. 

17. Commixtion and confuſion frequently fall under the deſcrip- 
tion of ſpecification, and are alſo ways by which property may be ac- 
quired, Commixtio, when taken in a large ſenſe, includes the mix- 
ture of all ſubſtances, of whatever kind they may be; but, in a ſtrict 
acceptation, it is confined to the mixture of folids. Confu/io is never 
made uſe of but to expreſs the mixture of liquids or fluids, When 
by the mixing together of two or more ſubſtances of different kinds, 
belonging to different proprietors, a new ſpecies is formed, which 
cannot be again brought back to the firſt condition of thoſe ſubſtan. 
ces ; the mixer, whether he be one of the proprietors, or a third party, 
muſt, as the maker of the new ſpecies, become the ſole proprietor of 
the ſubjects mixed, according to the rule of ſpecification, explained 
laſt ſection, J. 5. Fr. De rei vind. Where ſubſtances of the ſame kind, 
belonging to different owners, ſuffer a mixture, the mixer can have 
no right by ſpecification ; becauſe the ſpecies continues after commix- 
tion what it was before. Different rules muſt be therefore obſerved 
as to this ſort, according as the mixture is either caſual or made with 
the conſent of the owners. Where the ſimilar ſubſtances are caſually 
mixed, and conſiſt of fluids, which cannot be again ſeparated, ex. gr. 
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two hogſheads of wine, the whole becomes the common property of 
the former owners; becauſe the different particles of the ſubjects 
mixed are by the mixture ſo confounded with one another, that they 
can no longer be diſtinguiſhed : but in the caſual mixture of ſuch fo. 
lids as admit of an actual ſeparation, by which every one of the ſub- 
jets mixed may be reſtored to the former proprietors, ex. gr. in the 
caſe of two flocks of ſheep, the property continues diſtin after the 
commixtion. This laſt rule was, with too great ſubtilty, extended 
by the Roman law, to the caſual commixtion of all ſolids, even where 
a ſeparation was truly impracticable, ex. gr. to the mixture of two par. 
cels of wheat, on pretence that each grain or particle retained its own 
form, notwithſtanding the commixtion, 5 28. Ii. De rer. div. But 
our law would probably reject an extenſion which hath no ſolid or 
real foundation in reaſon. Where the commixtion or confuſion is 
made with the conſent of the proprietors, ſuch conſent of itſelf makes 
the whole a common property, according to the ſhares that each owner 
had formerly in the ſeveral ſubjects, whether the ſubjects mixed do 
or do not admit a ſeparation, or whether a new ſpecies is or is not 
formed by the commixtion, d. 428. The common property ariſing 
from commixtion is an undivided right: what formerly belonged to 
each of the different proprietors, becomes, by the act of mixing, the 
joint property of them all pro #ndiviſo, according to the proportions 
above mentioned : but none of them can claim a ſeparate property in 
any one part of the ſubjects, becauſe neither of them hath right to 
the part belonging to the other, which is mixed with their own, 
This common right ſtill continues till the ſubjects be divided, either 
with the conſent of the proprietors, or in conſequence of a judicial 
ſentence. And if the ſubjects mixed have been of different qualities, 
ex. gr. a high-priced wine and a lower, the owner of the high-priced 
wine has a right to demand, that a larger ſhare be alloted to him by 
the judge in the diviſion, in proportion to the value of his wine above 
that of the other wines mixed with it, d. { 28. | 
18. The property of ſuch ſubjects as have already had an owner, is 
chiefly acquired, or transferred from the owner to another, by tradi- 
tion; which may be defined, the delivery of the poſſeſſion of a ſub- 
ject by the proprietor, with an intention to transfer the property of it 
to the receiver. Two things are therefore required to the conveyance 


of property in this manner: Fir/?, The intention or conſent of the 


former owner to transfer it upon ſome juſt or proper title of aliena- 
tion, as ſale, gift, exchange, Cc. 2dly, The actual delivery of it, in 
purſuance of that intention. The firſt is called the canſa, the other 
the modus, transferendi dominii. is manner of acquiring by tradition, 
it ſaid in the Roman law to be founded on natural equity, $ 40. Inf. 
De rer. div.; and without doubt, the preſent will of the owner pro- 
perly expreſſed, is ſufficient of itſelf, in the reaſon of things, to con- 
vey the right of a ſubject to another, even without the actual deli- 
very. Hence, the fiſk and ſpecial legatees acquire property to this 
day, by the uſage of Scotland, merely by the proprietor's forfeiture, 
or a declaration of his will, without tradition of any kind ; and tranſ- 
miſſions of reverſions are perfected, barely by regiſtering the tran: 
miſſion in the regiſter of reveſirons. But that the will of the owner 
to transfer may be known with the greater certainty, and that conſe- 
quently property may be the better ſecured, the Romans, and other 
nations, have reaſonably required, in all caſes which can well admit 
of it, the delivery of poſſeſſion for completing the conveyance ; or at 


leaſt ſome public act, by which it may appear that the former pro- 


prietor 
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two hogſheads of wine, the whole becomes the common property of 
the former owners; becauſe the different particles of the ſubjects 
mixed are by the mixture ſo confounded with one another, that they 
can no longer be diſtinguiſhed : but in the caſual mixture of ſuch fo. 
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commixtion. This laſt rule was, with too great ſubtilty, extended 
by the Roman law, to the caſual commixtion of all ſolids, even where 
a ſeparation was truly impracticable, ex. gr. to the mixture of two par- 
cels of wheat, on pretence that each grain or particle retained its own 
form, notwithſtanding the commixtion, 5 28. Int. De rer. div. But 
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the whole a common property, according to the ſhares that each owner 
had formerly in the ſeveral ſubjects, whether the ſubjects mixed do 
or do not admit a ſeparation, or whether a new ſpecies is or is not 


formed by the commixtion, 4. $28. The common property ariſing 


from commixtion is an undivided right: what formerly belonged to 
each of the different proprietors, becomes, by the act of mixing, the 
joint property of them all pro #ndiviſo, according to the proportions 
above mentioned : but none of them can claim a ſeparate property in 


any one part of the ſubjects, becauſe neither of them hath right to 
the part belonging to the other, which is mixed with their own, 


This common right ſtill continues till the ſubjects be divided, either 
with the conſent of the proprietors, or in conſequence of a judicial 
ſentence, And if the ſubjects mixed have been of different qualities, 
ex. gr. a high-priced wine and a lower, the owner of the high-priced 
wine has a right to demand, that a larger ſhare be alloted to him by 
the judge in the diviſion, in proportion to the value of his wine above 
that of the other wines mixed with it, d. & 28. 

18. The property of ſuch ſubjects as have already had an owner, is 
chiefly acquired, or transferred from the owner to another, by tradi- 
tion; which may be defined, the delivery of the poſſeſſion of a ſub- 
je by the proprietor, with an intention to transfer the property of it 
to the receiver. Two things are therefore required to the conveyance 


of property in this manner: Fir/?, The intention or conſent of the 


former owner to transfer it upon ſome juſt or proper title of aliena- 
tion, as ſale, gift, exchange, c. 2dly, The actual delivery of it, in 
purſuance of that intention. The firſt is called the canſa, the other 
the modus, trangferendi dominii. This manner of acquiring by tradition, 
it ſaid in the Roman law to be founded on natural equity, & 40. nf. 
De rer. div.; and without doubt, the preſent will of the owner pro- 
perly expreſſed, is ſufficient of itſelf, in the reaſon of things, to con- 
vey the right of a ſubject to another, even without the actual deli- 
very. Hence, the filk and fpecial legatees acquire property to this 
day, by the uſage of Scotland, merely by the proprietor's forfeiture, 
or a declaration of his will, without tradition of any kind; and tranſ- 
miſſions of reverſions are perfected, barely by regiſtering the tran: 


miſſion in the regiſter of reveſirons. But that the will of the owner 


to transfer may be known with the greater certainty, and that conſe- 
quently property may be the better ſecured, the Romans, and other 
nations, have reaſonably required, in all caſes which can well admit 
of it, the delivery of poſſeſſion for completing the conveyance ; or at 
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prietor 


Of the Diviſion of Rights, &c. 171 


prietor has given up his right: ſo that he who gets the laſt convey- Tr. I. 
ance with the firſt tradition, is preferred to the property, according to 
the rule, Traditionibus et uſucapionibus, non nudis pactis, transferuntut 
rerum dominia, Il. 20. C. De pact. 

19. Tradition is made either by the actual or real delivery of the Tradition ei- 
ſubject itſelf, as in moveables, the %% corpora of which are put by tra- — 2 
dition under the power of the acquirer; or, 2dly, by a ſymbolical de- 

livery, which muſt of neceſſity be made uſe of, where real delivery is 
impracticable. This laſt is the caſe, , of immoveable ſubjects, 
ex. gr. lands, houſes, mills, c. which, from their fixed ſituation, can- 
not paſs by delivery from hand to hand, as moveables ; 24ly, of ſub- 
jects which conſiſt in jure, ſtyled by the Romans res incorporales, ex. gr. 
rights of juriſdiction, of patronage, of fiſhings, Sc.; for theſe, not 
being tangible, are incapable of proper delivery. In all theſe ſubjects, 
which exclude proper delivery, the ſymbols uſed are generally ſuch 
as are fitteſt to expreſs the delivery of the ſubject made over, which 
ſhall be particularly treated of, f. 3. $ 36. Though moveables are ca- 
pable of real delivery, it is not always neceſſary that the %% corpora 

of moveables be delivered. If, for inſtance, the ſubjects to be con- 
veyed be under lock and key, the delivery of the key to the purcha- 
ſer is accounted a legal tradition of all that is contained in the repo- 
ſitory; at leaſt when the queſtion is with him who makes the tra- 
dition, & 4.5. Inft. De rer. diviſ. Notwithſtanding the general rule, That 
property cannot be acquired but by tradition, yet where the poſſeſ- 
ſion or cuſtody of a ſubject hath been before with the perſon to whom 
the property is to be transferred, ex. gr. if he who had been intruſted 
with the cuſtody of a thing, ſhould purchaſe it from the owner, no 
tradition is neceſſary for perfecting the purchaſe, either real or fym- 
bolical, & 44. ibid. It is commonly ſaid, that in ſuch caſes there is a 
fia traditio : the depoſitary is ſuppoſed to redeliver to the owner the 
thing depoſited, and he again 1s ſuppoſed to give it back to the pur- 
chaſer, upon the title of vendition, which is called by doctors fctio 
brevis maniis, But the plain reaſon why tradition is not required in 
that caſe is, becauſe there is no room for it; for no ſubject can be 
delivered to one who hath it already in his cuſtody. . 

20. If property be ſo nearly connected with tradition, which is the Poſſeſſion, 
delivery of poſſeſſion, it cannot be improper in this place to explain — 0 
the general nature and effects of poſſeſſion. Property would be but e 
a name, without poſſeſſion; for it is by poſſeſſion alone that we are 
put in a capacity to enjoy our property. The word, in its original 
acceptation, denoted the ſettlement of colonies in their particular ſeats, 
tanquam ſedium poſitio; in which caſe, it carried with it the notion of 
property, as it frequently does in our language at this day. Thus, 
men of extenſive property are faid to have great poſſeſſions. But poſ- 
ſeſſion, when made uſe of in a ſtrict ſenſe, is defined, the detention of 
a ſubject, with an animus or delign in the detainer, of holding it as his 
own property, It is made up partly of fact, and partly of right. 
The fact conſiſts in the detention of the ſubject which the poſſeſſor 
hath in his cuſtody. The right conſiſts in the view with which he 
holds it : he holds it in his own name, as his own property. In the 
firſt acquiſition of poſſeſſion, actual detention is an eſſential requiſite ; 
for if a bare act of the mind were ſufficient, poſſeſſion would be too 
vague and uncertain, /.-3. J 1. De adg. vel am. pe. Yet detention is 
not ſufficient by itſelf; the poſſeſſor muſt alſo hold it as his own 
right, Depoſitaries therefore, or ſtewards, who have the cuſtody or 


management of a ſubject for the uſe of another, are not proper poſ- 
| ſeſſors, 
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ſefiors, but bare - cuſtodiers or keepers of it. The detainer's view of 
holding it for himſelf, is in dubio to be preſumed from the very act of 
detention ; but where his holding the thing as his own infers a crime, 
the preſumption fails. Thus, one's detaining ſtrayed cattle is not 
preſumed to be on his own account, becauſe the law confiders ſuch 
detention as theft, 

21. Detention, though it be neceſſary in the firſt acquiring of poſ. 
ſeſſion, is not preciſely required for continuing it. A poſſeſſor, for 
inſtance, of a land-eſtate, though he ſhould not be always on the ſpot, 
retains the poſſeſſion of that eſtate, as long as his animus continues of 
holding it as his own, J. 3. $7. 11. eod. t.; and this animus is preſumed 
to continue till the contrary appear, i. e. till from ſpecial circum- 
ſtances it be evident that the poſſeſſor continues no longer in that in- 
tention. From that period the poſſeſſion ceaſeth; ex. gr. if the poſ- 
ſeſſor ſhall throw away his money, or other moveable ſubjects, in a 
public place, where they muſt neceſſarily be laid hold on by others; 
and much more if he ſhall deliver them to another, upon the title of 
ſale, or other proper title of alienation, ibid. Fg. It is evident, that 
this way of poſſeſſing /olo animo, can continue no longer than while the 
real poſſeſſion of the ſubject is void, or, in other words, while it can 
be reaſſumed by the poſſeſſor at pleaſure: for the moment it is taken 
up by another, in ſuch manner that the former poſſeſſor is debarred 
from re- entering to it, that former poſſeſſor loſes his poſſeſſion; ſince 
it is as impoſſible that two perſons can have, each of them, the full 
poſſeſſion of the ſame ſubject at the ſame time, as that they can have 
the property of it. And this holds, though the poſſeſſion hath been 
taken from the former poſſeſſor without a legal warrant, or even by 
unjuſtifiable methods, J. 3. 5. 9.; J. 15. cod. 1. Poſſeſſion, where it is 
not given up totally, but only incroached upon by contrary acts of 
poſſeſſion uſed by another, reſolves into a partial or promiſcuous pol. 
ſeſſion; and where it is interrupted by the bare attempt of another to 
poſſes, without actual poſſeſſion, it is faid to be troubled or diſquieted, 
in oppoſition to peaceable poſſeſſion. 

22. Poſſeſſion is divided into natural and civil. Natural poſſeſſion 
is the holding of the thing poſſeſſed corporally or naturally. Move- 
ables, ex. gr. are poſſeſſed by holding them in one's hands, or keeping 
them in repoſitories ; lands, by cultivating and ſowing them, and 
reaping the fruits; houſes, by inhabiting them, c. Civil poſſeſſion 
is either the holding the ſubject by a ſole act of the mind; of which, 
ſupr. F 20. 21.3 or by the hands of another who holds it in our name, 
J. g. De adg. vel am. poſſ. Thus, the owner of a thing lent or depoſited, 
poſſeſſes it by the borrower or depoſitary ; the proprietor of lands, by 
his tenant or ſteward ; he for whoſe behoof a truſt is created, by his 
truſtee, Nez Coll. i. 138. Cc. And it is a conſequent of this, that 
where a right of property is burdened with a ſervitude, or other infe- 
rior right, in favour of another, the two perſons intereſted in the ſub- 
jet may, in the judgement of law, poſſeſs it upon their different 
rights at the ſame time; as in the caſe of a pledge, where the pro- 
prietor is conſidered as poſſeſſing the ſubject, by the creditor to whom 
it was impignorated, in ſo far as is neceſſary for ſupporting his right 
of property; notwithſtanding which, the creditor poſſeſſeth in his 
own name the right of impignoration or ſecurity which he has in it. 
The fame doctrine holds in liferenters, tackſmen, and generally in 
every caſe where there are inferior rights affecting any ſubject, di- 
ſtinct from the property of that ſubject. 

23. Poſſeſſion 
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23. Poſſeſſion may be alſo divided into that which is acquired law- 
fully, i. e. by fair and juſtifiable means ; and that which is got vi aut 
clam, by violence or ſtealth. Poſſeſſion is got clam, when one, con- 
ſcious that his right in the ſubject is diſputable, and apprehending 
that he will not be ſuffered to take open polleflion. catches an occa- 
ſiom of getting into it ſurreptitiouſly, or in a clandeſtine manner, with- 
out the knowledge of the owner, J. 6. pr. cod. t. Violent poſſeſſion is 
when one turns another maſtertully, or by force, out of poſſeſſion, and 
puts himſelf in his place. As to this laſt fort, it may be obſerved, 
that the poſſeſſor againſt whom the violence is uſed, may alſo uſe force 
on his part to maintain his poſſeſſion, in the ſame manner that he 
might in defence of his life. But after he has loſt the poſſeſſion, 
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however unwarrantably, he cannot uſe force to recover it, unleſs he 


do it -x continent, l. 3. g. De vi et vi arm. but muſt apply to the judge, 
that he may be reſtored by the order of law: for ſociety could not 
ſubſiſt, if it were permitted to private men jus /ibi dicere, to do them- 
ſelves right by the methods of force. Where one poſſeſſeth at his 
own requeſt, by the tolerance or bare licence of the proprietor, it is 
called © polleflion precario -** but that kind hath not the eſſential cha- 
racter of proper poſſeſſion, becauſe a precarious poſſeſſor does not 
hold the ſubject ranguam dominus, or in his own name, 

24. The effects of poſſeſſion may be ſummed up under the fol- 
lowing rules. Fir/t, It hath been already ſaid, /upr. d 10. that in 
things which have never yet come under the power of any perſon, 
the property itſelf is acquired by poſſeſſion. 2d!y, Such is the natural 
connection between property and poſſeſſion, that in moveables, even 
where they have had a former owner, the law preſumes the property 
to be in the poſſeſſor; fo that, till poſitive evidence be brought that 
he 1s not the right owner, he will be accounted ſuch by the bare ef- 
fect of his poſſeſſion, July 26. 1673, Hamilton. Nay, it will not avail 
one who claims moveables againſt a poſſeflor, though he ſhould prove 
that he had once been the owner, unleſs he alſo prove quomodo defiit 
poſſidere, the manner how he came to loſe the poſleflion ; ex. gr. that 
the goods had ſtrayed, or were ſtolen from him, or that he put them 
into the poſſeſſor's hand, merely in loan, or as a depoſit, or for ſome 
temporary uſe, Feb. 3. 1672, Scot, c. And indeed commerce could 
not have a free courſe, if it behoved the poſſeflors of moveables, 
which often paſs from hand to hand without either witneſſes or wri- 
ting, to prove the titles of their poſſeſſion. Though this doctrine 
reaches not, by the uſage of Scotland, to immoveable ſubjects, in que- 
ſtions with the ſovereign, „r. F 11.3; yet, in a competition between 
private parties, lawful poſſeſſion had by one of them, even of an im- 
moveable ſubject, has the effect to burden the adverie party who ſacs 
him, with the proof of a better title than that which is in the poſſeſ- 
for, according to the rules, Actore non probante, abſolvitur reus, l. 2. 21. 
De prob. and, In pari cauſa, potior eft conditto paſſidentis, l. 125. pr. De reg. 
jur. That it may therefore be known who is intitled to the privileges 
of a defender, and of a lawful poſſeſſor, the queſtion of poſſeſſion, 
when that is doubtful, muſt be determined before diſcuſſing the point 
of right, J. 62. De judic. If the poſſeſſor hath obtained the poſſeſſion 
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warrantably, he is intitled to continue in. it till the queſtion of pro- - 


perty be finally decided; but if he who had been in the poſſeſſion 
hath loſt it vi aut clam, the judge will, upon a ſummary application, 
reſtore it to the former poſſeſſor, without waiting the iſſue of the 
cauſe itſelf, tit, Int. De. interd. & 6. 
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Book II. 25. In order to explain the ſtrong effects given by law to bona fide 


Rona et mala poſſeſſion, the difference between d and mala fide poſſeſſion muſt he 
fide pollelion. ſliortly ſtated. A brna fide poſſoſſor is one. who, though he be not 


. truly proprietor of the ſubjeR which he poſſeſſes, yet believes himſelf 


frudus per- proprietor upon probable grounds, and with a_good conſcience, 
cepti. J. To. De verb. fn. as in the caſe of one who purchaſes a ſubject 
| which he had reaſon to think was the property of the ſeller, but 
| which, in truth, belonged to a third party. A mala fide poſſeſſor poſ- 
ſeſſes a ſubject, not his own, and knows at the fame time, or, Which 
comes to the fume account, may upon the ſinalleſt reflection know, 
| that he is not the rightful owner, No perſon, though he thould poſ. 
ſes optima fide, is mutled to retain a ſubject not his own, after the 
true owner appears, and makes good his claim to it; for the ſtrougeſt 
Lona fides muſt give way to truth. And ſeeing the poſſeſſor is in that 
caſe bound to reſtore to the true owner the ſubject itſelf, there is the 
ſame reaſon, in the nature of things, why he ſhould reſtore alſo the 
"whole fruits which it produced during his poſſeſſion, as an acceſſory : 
| yet poſitive law has, from equity, conferred on the hond fide poſſeſſor 
the 3 a certain part of the intermediate fruits that the ſubject 
yielded while he had reaſon to think his own title good. It has been 
diſputed by doctors, whether the boza fide poſſeſſor was, by the Ro- 
man law, intitled to ſuch of thoſe fruits as he had gathered during 
that period, if he did not alto conſume them, perceptos ſed non conſunp- 
tos; but however this point might have ſtood by the Roman law, it 
is univerſally agreed, that by our cuſtoms perception of the fruits i; 
by itſelf ſufficient for acquiring their property; ſo that if the fruits 
have been percepti by the poſſeſſor, he may retain them as his own, 
though they ſhould be ſtill extant. This doctrine has been introdu- 
ced, that the minds of men who beſtow their pains and money on 
what they believe their own, and who afterwards enjoy the profits 
| thereof, may be ſecured from the continual apprehenſions under 
| which they might labour, if the event of a doubtful right ſhould 
lay them under a neceſſity of accounting for what they had thus poſ. 
ſeſled bona fide. And indeed the loſs ought in that cale to fall on the 
| owner, who had all the while neglected to look after his property, 
| rather than on the poſſeſſor, who, if he had not conſidered the ſub- 
/ ject as his own, would probably have lived more ſparingly 3 and who, 
by reſtoring the intermediate fruits, might, without the leaſt blame 
f imputable to him, be at once reduced to indigence, 
Eſſect as to 206. Such fruits as are pendeutrs, not yet ſeparated from the ſubjet 
ruth. Which produced them, continue part of it, J. 44. De rei vind. ; and con- 
gentes, and ſequently muſt be reſtored by the b-na /ide polſeſſor to the owner, with 
aud artificial. the ſubject itſelf; except ſuch as are produced by the ſeed belonging 
to, and ſown by, the poſſeſſor, as wheat, barley, tc. ; for if he hath 
{own the ground while his b5na fide continued, he is by our cuſtoins 
intitled 'to reap the crop, even though he ſhould, before the time of 
reaping, have come to the knowledge that the ſubject belonged to 
another; according to the rule, Mets /ementem ſequitur. The rent of 
lands poſſeſſed by tenants is accounted reaped, or perceptus, by the poſ- 
ſeſſor, at the legal t-rms of payment, though he ſhould not, in fact, 
have received the rent till after that period *, All fruits, whether na- 
tural, i. e. which ſpring up /þ-nte, or induſtrial, are thus acquired per- 
ceptione, by the bona fide poſſeſſor: for it is not ſo much the poſſeſſor's 
cultura, or induſtry, which intitles him to gather them for his own, 
as his bona fides, which extends equally to all kinds of fruits, /, 48. De 
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from ſubjects which produce no proper or natural fruits, it is univer- 
{ally allowed, that the rents of houſes, which are beyond, all doubt, 
-uctus civiles, are in the ſame caſe with the rents of land.] But it has 
been faid by ſome lawyers, that this doctrine is not to be received 
with regard to the intereſt of money; and that, conſequently, where 
one hath bona fide received the intereſt of a bond as his own, for a 
tract of years together, he muſt, upon the true creditor's ptoying 
his property in the bond, reſtore to him, not only the principal tum, 
but that intermeov1ate intereſt. No reaſon however hath been afligned 
for this ſpecialty, which may not be as juſtly applied to houſes, or 
other ſubjects which produce no natural fruits; neither does any au- 
thority occur that can be brought in ſupport of this opinion, either 
from the Roman law, or our own practice. On the contrary, what- 
ever is in fructu, becomes, by the Roman law, the abſolute property of 
the bona fide poſſeſſor, d. I. 45. and vſure are juſtly faid vicem fructuum 
ehtinere, in I. 34. De uſur. ; from whence it is conſequent, that a % 
fde poſſeſſor is as ſtrongly intitled to retain intereſt as natural fruits. 
It is a point conteſted by none, that a mala fide poſſeſſor is obliged to 
reſtore to the proprietor all the intermediate fruits ariſing out of the 
ſubject, from the time of his entering to the poſſeſſion, whether he 
has actually reaped them, or might have reaped them by proper care; 
er whether they be natural, induſtrial, or civil: or whether he has 
or has not conſumed them, J. 25. H 2. 4. De hared, petit.; I. 22. C. De 
rei vind. 

27. Poſſeſſion, where it is vitious, that is, where it is attained by 
ſtealth, fraud or violence, cannot be deemed bona fide poſſeſſion; nor 
can it fall under that deſcription, where the title of it is void by the 
obvious and univerſally known rules of law, Hence a right of life- 
rent provided to a 2 by her marriage contract, if the marriage 
hath not ſubſiſted year and day, cannot ſcreen the widow who en- 
tered into the poſſeſſion of the ſubject liferented, under the title of 
her contract, againſt reſtoring the whole rents received by her, Nov. 16. 
1633, Grant. And, on the fame ground, one cannot poſſeſs bona fide 
upon a right granted by a minor having curators, without their con- 
ſent. But a right granted by a minor Who has no curators, though 
it ſhould be ſet aſide afterwards on the head of minority and leſion, 
is a ſufficient foundation for a b9na fide poſſeſſion ; and conſequently | 


ad. rer. domin. Even as to civil fruits, i. e. the rents or profits ariſing Tr. II., 


A title appa- 


bona fide pol- 


has the effect to make all the intermediate fruits received prior to the = 


reduction, to belong to the poſſeſſor, F.. 16. 1666, E. Winton, Nay, 
though the title ſhould be forged ; yet, if it has the appearance of a 
fair and valid right, a ſingular ſucceſſor, who had no ſufficient reaſon 
to ſuſpect the forgery, 1s not liable to reſtore the interim fruits, fince 
as to him the title was ſpecious, $7. b. 2. 7.1. $24. Many deciſions 
are mentioned by Lord Stair, in the paſſage now cited, upon the ar- 
ticle of bona fides, moſt of them in the caſe of adjudgers, or other cre- 
ditors, who poſſeſſed bona fide in conſequence of their diligences, though 
there were produced afterwards rights preferable to theirs ; and they 
all tend to prove, that where the title has the appearance of validity, 
the poſſeſſor is not bound to reſtore, 


28. The Roman law required bona fides, not only in the beginning How male 
of the poſſeſſion, bit during the whole courſe of it, in order to make 2 in- 
the fruits of what one poſſeſſes his own, J. 23. F 1. De adg. rer. dum. 


And ulis is univerſally held to be alſo the law of Scotland ; fo that 
the moment after bona fides ceaſeth, the poſſeſſor can no longer avail 
_ himſelf of this privilege. Bona fides neceſſarily ceaſeth, when the 

| poſſeſſor 
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Book II. poſſeſſor can have no longer a probable opinion that the ſubject is his 
don; for it is in that opinion that the eſſence of bj fide contiſteth &. 
Mala fides is therefore induced by the conferentia rt aliene though ſuch 
conſciouinel(s-ſhould not proceed from legal interpellation, but barely 
from private knowledge; for private knowledge neceſſarily implies 
conſc iouſneſs. This dottrine is agreeable both to the reaton of the 
thing and to the Roman law, which expreſsly affirins, J 20. Q 11. De 
hered. pet. that private knowledge, even without the leaſt forin of de- 
nunciation to the poſſeſſor, is ſuthcient to induce mala fides. And it is 
alſo eſtabliſhed by our practice, particularly in a caſe obſerved by 
Lord Stair, Nov. 20. 1662, Childr. of Woulmet, where mala jidecs was in- 
ferred from private knowledge, though it was there pleaded, that a 
legal intimation was neceſſary for that purpole. His Lordſhip how. 
ever ſeems to adopt the contrary doctrine, 6.2. f. 1. $24.3 and, in 
ſupport of his opinion, quotes a deciſion, March 14. 1626, \i/ber, 
where it was adjudged, that the debtor's private knowledge of an aſ- 
ſignation did not put him i mala fide to pay to the original creditor, 
in reſpect the aſſignation was not intimated to him. But this judge. 
ment is truly foreign to the preſent queſtion; and proves no more, 
than that an aſſignation, without a legal intimation to the debt- 
or, is an incomplete deed, which theretore need not be regarded by 
him. 
Adios , 29. The conſcientia rei aliene is moſt ordinarily preſumed to com- 
brought by | mence when the proprietor inſiſts in his action againſt the poſſeſſor: 
3 fen for by the libelled ſummons in that ſuit, the poſſeſſor hath full op- 
what p-riod } portunity to conſider the ſtrength of his own right, which is brought 
t operates. under challenge; and if his title appear, by the nature of the action, 
to be lame or inſuthcient, the citation muſt induce mala fides, June 3o. 
1705, Keithf. Where the queſtion ſtill continues doubtful, mala fides 
— i is not preſumed till litiſconteſtation ; which was at leaſt the general 
— | rule of the Roman law, /. 22. C. De rei vind. And in inſtances in 
| which the poſſeſſor's caſe appears uncommonly favourable, he will 
not be obliged to reſtore any of the fruits reaped or received by him 
prior to the ſentence pronounced in the ſuit ; fee Dec. 14. 1677, Dick ; 
ex. gr. Where the validity of the title depends on facts which require 
a proof, if from facts already known, there ariſe a probability that 
the evidence may come out for the poſſeſſor. But this matter cannot 
be reduced to abſtract rules; every judgement muſt depend on the 
ſpecial circumſtances of the ſeveral caſes. Many other effects of 
poſſeſſion occur in our law, which ſhall be afterwards explained under 
their proper heads. ; F 
Wege ® \, 30. Where a poſſeſſor hath ſeveral rights in his perſon affecting the 
. ſpecial ſubject poſſeſſed. a queſtion frequently occurs, To which of 
affecting the theſe his poſlctlion is to be aſcribed? And it is a queſtion of import- 


ſubject, he 23 _ i 
may aſcrbie ANCE, when one of his titles is preferable to that which is in the com 


- 


his poſſeſſion petitor, and the other not: for if his poſſeſſion ſhall be aſcribed to 


| hich h i judicati 
1 * the preferable title, ex. gr. an adjudication againſt the ſubject not yet 


expired, the debt contained in that adjudication muſt, in the courſe 
of time, be ſatisfied or cleared off by his intromiſſion with the rents; 
after which, the other weaker title will not be able to defend him 
againſt the adverſe party ; whereas, if he be allowed to aſcribe his 
Poſſeſſion to the weaker title, the preferable one, being 1 
* Vide Falconer, July 15. 1746, Agnew. 4 


+ The Lords found, That mala fides was not induced againſt a tackſman from the period of 
the reduction of hi+ author's right, but only from the reduction of the tack 3 DiR. vol. w. p. 57+ 
voce Bona et mala fides, Feb. g. 1165, Leflie-Gr ant. 
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Of the Diviſion of Rights, &c. 


by payment, will draw its full value, as if he had no poſſeſſion. 'On 
this head, the rule of the Roman law was, Nemo poteft ſibi mutare cauſam 
polſellonis no poſſeſſor, whoſe poſſeſſion commenced upon one title, 
was ſuffered to invert it, by afterwards aſcribing it to another, J. 3. 
919. De adg. vel amit. po/. ; eſpecially if that other title was not alſo 
veſted in him when he began to poſſeſs. But by the uſage of Scot- 
land, one may aſcribe his poſſeſſion to any right whatever in his per- 
ſon, though acquired by him after his beginning to poſſeſs, as he ſhall 
judge moſt for his advantage. A. purchaſer, for inſtance, of a land- 
eſtate, who had alſo acquired ſeveral real ſecurities affecting it, 
and who, by the voiding of his author's title, was made accountable 
for the rents, ought, in equity, to be allowed to impute his intro- 
miſſions to the laſt of the infeftments in his perſon, which would 
otherwiſe be excluded by intervening creditors, that fo his preferable 
rights, continuing undiminiſhed by payment, may be ranked on the 
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ſubject to their full extent. We muſt however except from this rule 


the following caſes. Firſt, Poſſeſſion, as diſt inct from right, cannot 
be aſcribed to a title, other than that upon which it commenced, to 
the prejudice of him from whom the poſſeſſor's right flowed, and to 
whom it muſt be reſtored, notwithſtanding any ſupervening title in 
the poſſeſſor; though that ſupervening title ſhould be ſufficient to re- 
cover the poſſeſſion to him the moment after he has given it up, St. 
5. 2. f. 1. $27. Thus a poſſeſſor by a leaſe, if, after it is expired, he 
be purſued by the leſſor or ſetter to remove, cannot defend himſelf 
upon an heritable right which he acquired afterwards, though that 
ſhould be evidently preferable to the title on which his poſſeſſion be- 
gan; but muſt firſt reſtore the poſſeſſion to the leſſor, and recover it 
afterwards by way of action. 24ly, If, in a competition of rights, the 
poſſeſſor ſhall find himſelf under a neceſſity of departing from the 
title on which he firſt reſted, as lame, and betake himſelf to a better 
one, he will not afterwards be allowed to aſcribe his poſſeſſion, in 
prejudice of his competitor in that action, to any other title in his 
perſon equally incapable of defending him, with that on which he 
firſt inſiſted, and from which he was beaten. Neither, 3aly, can one 
who is veſted with a ſovereign right to a ſubject, aſcribe his intromiſ- 
ſions to another right, which he acquired only as an acceſſory to the 
firſt ; for acceſſorium ſequitur naturam rei cui accedit, Hence one who 
had, in ſecurity of a purchaſe of lands, acquired right to the eſcheat 
of the ſeller, was not allowed to aſcribe his. poſſeſſion to the gift of 
eſcheat, but was obliged to apply it to the minute of ſale, becauſe 
that was the principal and the ſovereign right, Fuly 7. 1708, Lord Al. 
Hay. 
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Y the Roman law, things or ſubjects were divided into corporeal 
and incorporeal. Corporeal were thoſe which by their nature 
might be handled, as a field, an houſe, a table, c. Incorporeal 
things did not admit of being handled, but conſiſted ix. jure, and fo 
were more properly rights than ſubjects; as rights of property, poſ- 
ſeſſion, ſervitude, ſucceſſion, Fc. And indeed even corporeal things 
are no otherwiſe the objects of law, than as they create a right in the 
proprietor, or - other perſons intereſted in them ; though in common 
language, theſe two terms are made uſe of promiſcuouſly, _ 
Vo“. I, 17 2. Things 
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2. Things corporeal were by that law divided into immoveable, as 


Corporeal di- fields, houſes, gardens, c. and moveable : and theſe laſt could either 


things are ei- 


move themſelves, as animals, or might be moved from place to place, 
as corns, houſehold- ſtuff, pictures, Nc. Things, by their own nature 
moveable, might become immoveable, by their being fixed or united 
to an immoveable ſubject for its perpetual uſe, as ſtone, marble, wood, 
uſed either in build ing any edifice, or for additional ornaments to it 
after it is built. This diviſion of things into moveable and immove- 
able was chiefly intended by the Romans, for ſettling the times ne- 
ceſſary for the acquiring of ſubjects by uſucapion ; for regulating the 
legal powers of guardians, and other adminiſtrators, over the ſubjects 
that fell under their management; and for determining what things 
ought to paſs with the conveyance of an immoveable ſubject, as part or 
pertinent of it. _ | 
3. Things are, by the law and uſage of Scotland, either heritable 
or moveable. For the better underſtanding of this diviſion, an oh. 
ſervation muſt be hinted at concerning legal ſucceſſion, which ſhall 
be more fully explained in its proper place. By the Roman law, 
when one died without making a will, the perſon next in blood to 
the deceaſed ſucceeded in the right of his whole eſtate, whatever 
might be the nature of the ſubjects of which it conſiſted; and when 
there were two or more equally near, they ſucceeded equally. But 
fince the introduction of the feudal plan, we, and moſt of the other 
countries who have adopted that ſyſtem, have had the preſervation of 
family-eſtates ſo much at heart, that where two or more, who are not 
all females, happen to be next in blood, and conſequently in the ſame 
degree of conſanguinity to the deceaſed, ſuch ſubjects as are either 
properly feudal, or have any reſemblance to feudal, deſcend by law 
wholly to one of them, who is conſidered as the heir of the deceaſed, 
and the ſole repreſentative of the family; while the others, who are 
equally near in degree, and who are denominated the next of kin, or 
executors, muſt be contented with that part of the ſucceſſion which is 
of a more periſhable nature, and which in value bears generally but 
a ſmall proportion to the ſhare falling to the heir. Heritable ſubjects 
are thoſe, which, on the death of the proprietor, thus deſcend to the 
heir ; and moveables, thoſe that go to executors, who are on that ac- 
count ſometimes ſtyled heredes in mobilibus. It may be alſo obſerved 
here, that thoſe who undertake to gather in and diſtribute, among 
ſach as are intereſted in the ſucceſſion, the moveable eſtate of a perſon 
deceaſed, in virtue of a nomination, either by the teſtator or by the 
judge, frequently get the name of executors, becauſe it is their office 
to execute the laſt will of the deceaſed. 9 f 
4. All ſubjects which were immoveable by the Roman law, as a 
field, or whatever is either part of the ground, or united to it, funds an- 
nexum, as minerals, houſes, mills, £c. are heritable by ours. This 
rule, if underſtood without limitation, would comprehend all the fruits 
of the earth not yet ſeparated from the ground, (called by the Ro- 
mans pendentes), becauſe they continue partes ſoli until ſeparation ; but 
it is, by our uſage, reſtricted to fuch of that kind as grow annually, 
for a tract of years together, without repeated culture or induſtry, as 
natural graſs not yet cut, or fruits not yet plucked from the tree : for 
thoſe annual fruits which require yearly ſeed and induſtry, as wheat, 
barley, Cc. are accounted moveable, even before ſeparation, from the 
moment they are ſown or planted ; ſee Feb. 2. 1627, Somervel ; be- 
cauſe the ſeed, and labour in preparing the ground, cannot be ſaid 


to be employed on the lands for their perpetual uſe, but for the im- 
mediate 
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mediate profit of the poſſeſſor. Trees themſelves, thougli they may 
be called in ſome ſenſe fruits of the earth, and though moſt of them 

uire ſeed and culture at their firſt rearing, are deemed partes ſoli, 
and ſo deſcend to the heir: for they are truly deſtined, not for the 
preſent uſe of the proprictor or poſſeſſor, as induſtrial fruits are, but 
for the uſe of the ground; and may, after they have taken firm root, 
continue united to it, without farther culture, for many ſucceſſive ge- 
nerations *. | 

5. All rights connected with or affecting any heritable ſubject, are 
alſo heritable, ex. gr. rights of ſuperiority, tithes, patronage, ſervi- 
tude, and the like. Rights of annualrent, which fall under this claſs, 
deſerve a more particular conſideration. For underſtanding the na- 
ture of theſe, it muſt be known, that the taking of intereſt for the uſe 
of money was accounted unlawful, and therefore prohibited by the 
Canon law ; becauſe money is a barren ſubject, which yields no na- 
tural fruits. While the authority of that law continued, thoſe who 
could not apply themſelves to commerce, manufactures, huſbandry, 
or ſome ſuch method of improving their ſtock, bethought themſelves 
of a way of eluding this prohibition, by purchaſing with their money 
rights of annualrent, that is, rights conſtituted by infeftment upon 
lands, by which the lands contained in the right were charged with 
the yearly payment of a certain ſum, or as it was called, annualrent, 
to the purchaſer, redeemable by the granter upon repayment of the 
purchaſe- money: but as the granter of the right came under no obli- 
gation to repay that ſum, he could not be compelled to redeem. By 
this expedient, that profit which the law did not allow to be taken 
directly, was made by money indirectly ; under the notion, that the 
purchaſe of a yearly annualrent on land, was not the taking of intereſt 
for the uſe of money, but the acquiring of a feudal right. Theſe an- 
nuities, or rights of annualrent, are uſed frequently at this day in ſe- 
veral Popiſh countries, where intereſt is not allowed but in mercantile 
caſes, and they are called in the French law hypotheques, Even after 
the Reformation, when the prohibition of the Canon law was no 
longer of force in Scotland, theſe rights continued in uſe for more 
than a century, with this ſmall variation in the ſtyle, that the debtor, 
who was ſtill taken bound to infeft the creditor in a yearly ſum out 
of his lands correſponding to the legal intereſt of the capital, became 
perſonally obliged, not only to repay the current intereſt, but the 
principal ſum alſo, in the ſpecial caſe, that the creditor ſhould chuſe 
to make requiſition of the debt due to him, rather than to retain the 
heritable ſecurity : but now theſe rights have been, for about a cen- 
tury paſt, changed by our ſtyle into the form of proper bonds, by 
which the debtor is perſonally obliged to repay both principal ſum 
and intereſt, and for the creditor's farther ſecurity, is bound to infeft 
him in the ſpecial annualrent payable forth of the lands. All rights 
conſtituted by either of theſe forms, are heritable ; and generally, in 
judging what rights are heritable, the matter of the right is attended 
to more than its form. If the matter be feudal, or connected with 
land, the right, though not made real by ſeiſin, goes to the heir. 
Thus, naked charters, or diſpoſitions of the property or ſuperiority of 
lands, or heritable bonds, though ſeifin has not proceeded on them, 
are heritable ; becauſe they are all rights of or ſecurities upon Jand ; 


and the proprietor or creditor may complete them by ſeiſin when he 


ſhall think proper. But where the creditor cannot, by the ſtyle of the 
clauſe of infeftment, take preſent ſeiſin, but muſt wait for the exiſtence 
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Book Il. of a condition, or of a day, ex. gr. if he is not empowered to take 
— — ſeifin unleſs the debtor ſhall fail to make payment againſt a determi- 
nate day, the debt continues moveable, till the obligation to infeft is 
purified by the exiſtence of that day, and the debtor's failure; be. 
cauſe till then it is not in the creditor's power to affect or charge the 
lands with the debt, Kames, 10. 
Titles of ho- 6. Titles of honour, and offices, when they are granted to continue 
our, and , after the death of the patentee, are deſcendible to the heir, not to exe. 
have a trac- cutors; firſt, becauſe they are indiviſible rights, and conſequently muſt 
tus futuri belong to the proper heir; 24ly, becauſe they were originally feudal : 
"empari and to this day, titles of honour, though they be no longer connected 
with land, are granted as an ornament and ſupport to the patentee 
and his family, and therefore muſt go to the repreſentative of the fa- 
mily. Rights which have a fractus futuri temporis, are alſo heritable, 
Theſe are rights of ſuch a nature, that they cannot be at once paid 
or fulfilled by the debtor, but continue for a number of years, and 
carry a yearly profit to the creditor while they ſubſiſt, without rela- 
tion to any capital ſum or ſtock, ex. gr. a yearly annuity or penſion 
for a certain term of years. Such rights are heritable, though they 
ſhould have no connection with land; %, becauſe by the annnal 
profits ariſing from them, they have a degree of reſemblance to feudal 
rights; 2dly, becauſe no right goes to executors, but what may be in- 
ſtantly demanded by them from the debtor, upon the creditor's death ; 
for the office of executor goes no farther than to gather in all the 
funds of the deceaſed inſtantly payable, in order to their diſtribution 
among the parties having intereſt in the moveable ſucceſſion, New 
Coll. i. 39. 3 fo that admitting ſuch rights nat to be heritable ex /ua na- 
tura, the heir is the only perſon who can take them. Leaſes of land 
are heritable, as to ſucceſſion, both as they have a tract of future time, 
and as they are temporary rights affecting land, to which our ſtatutes 
have given, in certain reſpects, the effect of real rights of land : yet 
leaſes have been always moveable as to the fiſk, and fo fall under eſ- 
: cheat, t. 5» 8 61. | 
Things pro. 7. On the other hand, whatever hath no reſemblance to a feudal 
8 move- right, and produces no annual fruits, is moveable. By this rule, caſh, 

: plate, bullion, jewels, pictures, books, corns, cattle, inſtruments of til- 
lage, and houſhold ſtuff, are all moveable ſubjects ; and ſhips, even 
of the largeſt ſize, with their whole furniture. Arrears of whatever 
kind, incurred by the debtor previouſly to the death of the creditor, 
not only arrears of intereſt due on a moveable bond, or bond of an- 
nuity, but thoſe that ariſe from a leaſe, or an heritable bond, or other 
ſecurity on land, are moveable ; for as they are already payable, and 
yield no annual profits to the creditor by being unpaid, law conſiders 
them as caſh deſtined for his preſent uſe: ſo that the moveable na- 
ture of the debt or ſubject ſecured, which is the arrears, prevails over 
the nature of the ſecurity, which is undoubtedly heritable ; for exe- 
cutors may recover the arrears due upon a right of annualrent, by a 
real action of poinding the ground. Whether the arrears due upon 
caſualties of ſuperiority are moveable, is not quite ſo clear. The opi- 
nion of Stair, 5. 2. f. 4. § 10. followed by Bankton, ſeems attended 
with the feweſt difficulties, viz. that theſe arrears, where a declarator 
is neceſſary for completing a right to them, continue united to the 
ſaperiority, and conſequently deſcend to the heir, as part of the ſupe- 
riority, till they be ſeparated from it, either by the ſentence of a judge 
aſcertaining the amount of them, or by the ſuperior's voluntary con- 
veyance, This opinion too is ſupported by ſome ancient deciſions, 
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and by a later one, July It. 1673, Faa. But, on the other part, it 
was adjudged, Fan. 28. 1671, Keir, that the arrears of liferent-eſcheat, 
which is, without doubt, a caſualty requiring declarator, were move- 
able, though the donatary had not eſtabliſhed or aſcertained thera by 
any ſentence in his own lifetime: and it is hard to aſſign a reaſon, 
why the arrears of liferent-eſcheat ought to be diſtinguiſhed from 
thoſe of nonentry, or the other caſualties which require declarator. 
All arears of feu-duties were, by a long uniform practice, accounted 
moveable ; for feu-duties are not caſualties of ſuperiority, but a fixed 
ſum, declared by the teu-charter itſelf to be due annually by the vaſ- 
fal : and ſince it was never doubted, that the arrears of rent due by a 
tenant before the death of the landlord, belong to the landlord's ' exe- 
cutor, the arrears of feu- duty, which is truly the rent reſerved out of 
the lands by the ſuperior to himſelf, muſt, on his death, go to his 
executors. It was for ſome time thought, that theſe arrears deſcend- 
ed to the ſuperior's heir, becauſe feu- duties are inſeparable from the 
right of ſuperiority itſelf; and upon that medium it was adjudged, 
Kames, 14. that the payment of them was a burden on the vaſſal's 
heir : but though it be true, that the right to current and future feu- 
duties due to the ſuperior be properly united to the ſuperiority, yet 
paſt arrears are as truly disjoined from the right of ſuperiority itſelf, 
as the arrears due upon an heritable bond are diſtin from the right 
of the bond. It was therefore adjudged, Tinw. June 25. 1755, Mar- 
tin, agreeably both to the more ancient practice, and to the nature of 
the ſubject that the arrears of feu- duty deſcend, as a moveable ſub- 
ject, to the ſuperior's executors. 

8. It is a fixed point, that ſums employed by a merchant upon 
trade are moveable, becauſe they are not ſecured upon land, nor yield 
any regular yearly profit to the adventurer. On the contrary, the 
ſtock itſelf is frequently loſt. All writers are alſo agreed, on the ſame 
principle, that the ſums ſunk by private copartners into a joint ſtock, 
are moveable. And indeed. the ſhares of proprietors in any public 


company or corporation, conſtituted either by ſtatute or patent, and 


the ſhares of partners in a private ſociety, are preciſely of the ſame 
nature as to this queſtion, and therefore ought to be governed by the 
ſame rules. It can admit of no doubt, that the dividends declared 
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previouſly to the death of the proprietor or copartner, are moveable ; 


for they are arrears in the moſt proper ſenſe : and as to future profits, 
theſe are neither fixed as to the yearly amount, nor as to their dura- 
tion; and beſides, they are acceſſories to a capital, viz. the company- 
ſtock, contrary to the nature of rights which have a tract of future 
time, July 25. 1710, Murray ; July 1. 1735, Dalrymple. 

9. Debts, called in the Roman law nomina debitorum, when they con- 
tain no clauſe of intereſt, ex. gr. debts due on proinĩſſory note or ac- 
count, are moveable ; becauſe money, the ſubject of them, is move- 
able ; and becauſe they are neither ſecured upon land, nor yield any 
annual profits to the creditor. Debts in which intereſt is expreſsly 
ſtipulated, bear either a clauſe for ſeiſin in lands, or a bare perſonal 
obligation upon the borrower, without any reference to land. The 
firſt kind has been already conſidered, In explaining the doctrine of 
perſonal bonds, a diſt inction muſt be made between our former and 
our preſent law ; nor do all perſonal bonds fall under any one rule, 
Perſonal bonds bearing intereſt were, by a general rule of our ancient 
law, accounted heritable, as quaſi feuda, becauſe, by the fixed yearly 
profits ariſing from them, they bore ſome degree of reſemblance to 
rights properly feudal. But as ſuch bonds were indubitably move- 

Obs” I. 77, able 
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able of their own nature, and did not carry the diſtinguiſhing charac. 
ter of rights having a tract of future time, ſince they could be cleared 
off at once, ſapr. & 6. therefore, in every caſe where the creditor him. 
ſelf conſidered the ſum as moveable, it was judged unreaſonable to 
adhere to a rule which was not truly founded in the nature of the 
right, Hence, becauſe a creditor, who had lent money on a bond 
payable againſt a determinate day, was preſumed to have an intention 
of turning his bond into cath at that day, the bond was deemed 
moveable till' the term of payment ; and this obtained, though the 
bond had carried intereſt from its date, if the term of payment of the 
intereſt was poſtponed till the term at which the bond itſelf was ta. 
ken payable ; becauſe the clauſe of intereſt was preſumed in that caſe 
to be inſerted, barely that the money might not lie uſeleſs in the 
mean time, but not with a view to make the ſum heritable, Feb. 26. 
1629, Douglas. But if the bond was ſo conceived as to make the 
term of payment of the intereſt prior to the term of payment of the 
bond, the ſum deſcended to the heir, if the creditor ſurvived the pe- 
riod at which the intereſt fell firſt due, though he died before the 
principal ſum was payable ; becauſe he was, after the firſt term of 
payment of the intereſt, preſently intitled to a yearly profit on his 
bond, which was accounted ſufficient to make the bond heritable, 
Ms 3I. 1666, Gordon ; Harc. 348. Where the term of payment of a 

nd was made at a diſtant or uncertain day, the bond was accounted 
heritable even before that term, becauſe the diſtance, or the uncer- 
tainty of the term of payment, afforded evidence that the creditor in- 
tended from the beginning to employ his money for a number of 
years together at intereſt, Jan. 15. 1628, Falconer ; Dirl. 39. It ob- 
tained univerſally by our ancient law, that all perſonal bonds were 
heritable after the term of payment of the capital, becauſe the cre- 
ditor, if he did not then call for his money, was preſumed to have ta- 
ken up a reſolution to let it remain ſome time with his debtor, for a 
yearly profit. Debts which carried intereſt, not from the force of 
any clauſe in the obligation, but ex /ege, as bills, claims of relief, &c, 
were moveable, July 10. 1628, Cant; becauſe where intereſt is due, 
not from covenant, but from the nature of the ſubject, or the force 
of ſtatute, it is not the creditor who creates the intereſt, but the law 
itſelf, which conſiders not ſo much the raiſing of a yearly profit on 
the ſubject, as the equity of the caſe ; and indeed bills were calcu- 
lated merely to ſupply the place of caſh in commercial matters, and 
not to bring any annual profit to the creditor. | 

10. For enlarging the fund for the proviſion of younger children, 
all ſums contained in contracts or obligations carrying a clauſe of in- 
tereſt, were declared, by 1641, c. 57. to belong to the bairns and next 
of kin of the deceaſed ; and this ſtatute, as it fell under the act re- 
ſciſſory of Charles II. was revived by 1661, c. 32. But theſe bonds, 
taough they now deſcend to executors, and ſo are moveable as to ſuc- 
ceſſion, ſtill continue heritable by the ſaid ſtatute, in reſpect, ft, of 
the fiſk, and, 24ly, of the rights of huſband and wife. By fi/ſcus, the 
Romans underſtood the crown-revenue ; and by the word / in this 
ſtatute, is meant the crown's right to the moveable eſtate of perſons 
denounced rebels on letters of horning ; which right is by the act 
declared not to extend to ſuch bonds bearing intereſt as are due to 
the rebel. As to the ſecond, the ſenſe of the act is, that a widow, 
though ſhe be intitled to a legal proviſion out of the huſband's move- 
able eſtate, upon the diſſolution of the marriage by his death, in con- 


ſequence of the communion of goods, hath no claim to any part +» 
| e 
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the bonds bearing intereſt. which were due to him. And, e converſo, 
though the huſband hath, in virtue of that communion, a right to a 
proportion of all his wife's funds which are ſimply moveable, he has 
no right to the bonds due to her which carry intereſt ; as to which, 
his claim is limited to the intereſt which either had ariſen on them 
before the marriage, or which hath ariſen or ſhall ariſe ſtanding the 
marriage; becauſe, by that clauſe in the act, ſuch bonds are declared 
to continue heritable as to huſband and wife. Yet if a wife obtain from 
her huſband an obligation for her annuity, in caſe of his predeceaſe, 
containing a clauſe of intereſt, that clauſe is preſumed to be inſerted, 
rather as a ſpur to make the debtor punctual in his payments, than 
with a view of raiſing intereſt on the ſum itſelf; and therefore, if the 
ſhould marry again, the ſecond huſband would be entitled, jure mariti, 
to the arrears of the annuity incurred before the ſecond marriage, 
notwithſtanding they were conſtituted by an obligation containing 
a clauſe of intereſt, Feb. 23. 1739, Dunlop, ſtated in Did. i. 384. at 
bottom. 

11. If the creditor in a bond takes it payable to himſelf, his heirs, 
and executors, the bond deſcends to executors ſolely, though, by the 
form of words, it is made payable both to heirs and executors. Nay, 
though it be granted to his heirs, without mentioning executors, the 
right devolves not on the proper heir, though heirs are mentioned, 
but on the executors, who are not mentioned; both becauſe the act 
1661 is expreſs, that all bonds ſhall go to executors, if they be not ſe- 
cluded, and becauſe the word heir, when taken in a large ſenſe, is a 
generic term, which comprehends every perſon who is to ſucceed by 
law in any right after the death of the proprietor or creditor ; and 
fince bonds are by that ſtatute declared moveable as to ſucceſſion, the 
executor, who is heres in mobilibus, is conſidered as the perſon to whom 
ſuch bond is taken payable. The caſe is different, where a bond is 
taken to heirs male, or to a ſeries of heirs, whether male or female, 
one after another ; for the deſtination of ſuch bond ſecludes executors 
as neceſſarily as if they had been ſecluded in the moſt explicit words. 

12. From the rule, That obligations having a clauſe of intereſt de- 
ſcend to executors, the act 1661 excepts, it, Bonds containing a 
clauſe of infeftment ; becauſe ſuch clauſe plainly diſcovers the cre- 
ditor's intention to conſtitute with his money a feudal right on land. 
Under this exception may be included even perſonal bonds which 
contain an aſſignation to an heritable ſubje for the creditor's farther 
ſecurity, Falc. ii. $4. ; for ſuch deed, being a proper conveyance of an 
heritable ſubject, is as truly heritable as the ſubject conveyed. 
2dly, Bonds excluding executors are excepted from that act; becauſe 
there alſo the creditor himſelf points out by the deſtination that the 
ſum ſhall go to his heir. If, in a conveyance of a bond ſecluding 
executors, the creditor exclude alſo the aſſignee's executors, the bond 
continues, without all doubr, heritable in the perſon of the aſſignee ; 
and, on the other hand, when ſuch bond is conveyed to an aſſignee, 
his heirs, and. executors, the ſecluding clauſe in the original bond flics 
off, and the ſum becomes moveable, Fount. Fune 17. 1680, Sandilands, 
marked in Di&. i. 369. ; for in both caſes the aſſignee's deſign is 
clearly pointed out by the manner in which he directs the convey- 
ance to be drawn. But the queſtion is thought more doubtful where 
the aſſignation is taken to the aſſignee and his heirs. On the one 
hand, it may be affirmed, that the bond continues in that caſe heri- 
table in the perſon of the aſſignee ; becauſe the excepting words of 
the act are unlimited, that all bonds ſecluding executors are heritable, 
; without 
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without leaving room to diſtinguiſh whether the bond does or does 
not continue with the original creditor ; and conſequently, that the 
exception muſt refer to the inſtrument of debt, the bond itſelf, and 
not to the aſſignation, Yet the contrary opinion appears more pro- 
bable, that the ſecluding clauſe in the bond loſes its force by the ailig. 
nation, and that the bond afterwards returns to the general moveable 
condition of bonds: for as a bond taken to the creditor's heir de- 
ſcends to executors, ſo muſt the aſſignation of a bond when taken in 
the fame way. Beſides, the exception in the act 1661 proceeds not 
from the nature of the debt, bonds ſecluding executors being as truly 
moveable in their nature as other bonds, but from the deſtination of 
the creditor ; and though every creditor is intitled by law to ſettle 
his own ſucceſſion, his deſtination cannot be conſtrued to regulate 
that of his aſſignee, over which he has no power. In a late caſe, 
where a bond ſecluding executors had been aſſigned by the creditor 
to his eldeſt fon, and his heir, but without an excluſion of his ſon's 
executors, the court waved deciding the general point ; but, in the 
{ſpecial caſe before them, they gave judgement for the ſon's heirs 
againſt his executors, becauſe the bond was aſſigned by the creditor 


to his eldeſt ſon or heir, Falc. i. 215. A bond ſecluding executors, 


which is carried from the original creditor, not to an aſſignee by a 
conveyance inter vivos, but to an heir of proviſion by ſervice, conti- 
nues heritable in the perſon of the heir ; for where one makes provi- 
ſion for his heir, he is underſtood to make it, not for the firſt heir 
only, but for a ſucceſſion of heirs, as long as the ſettlement is not al- 
tered, according to the rule, Heres bæredis mei eft beres meus, l. 194. De 
reg. jur.; Kames, 53. From the whole of this doctrine, it may be ob- 
ſerved, that though all ſubjects immoveable by the Roman law are 
heritable by ours, yet ſome things are moveable by that law which 
are not moveable with us, ex. gr. certain kinds of bonds, rights bear- 
ing a tract of future time, &c. Another inſtance of this will occur 
afterwards in the caſe of heirſhip moveables. 

13. The act 1661 is limited to obligations containing clauſes of in- 
tereſt, Obligations therefore carrying intereſt without the ſtipulation 
of parties, ſeeing there is no proviſion concerning theſe in the ſtatute, 
muſt continue what they were by the former law. On this ground, 
all ſubjects bearing intereſt ex lege, becauſe they were moveable by the 
ancient law, /upr. & q. are to this day moveable in all reſpects, i. c. not 
only as to heir and executor, but as to the fiſæ, huſband, and widow, 
Ed. Dec. 18. 1724, Leſlie. And even as to bonds bearing intereſt, 
which are the proper ſubject of the act, the legiſlature's only intention 
was, to make certain kinds of them moveable in point of ſucceſſion, 
which had been formerly heritable, in order to a more equitable di- 
{tribution of the effects of deceaſed perſons among their iſſue ; but by 
no means to alter the nature of any ſubject which had been move- 
able by our ancient law, ſo as to make it hericable in any reſpect. 
When therefore it is declared by the act, that bonds ſhall continue in 
their former condition, not to fall under the ſingle eſcheat, or under 
the jus mariti aut relictæ, it can be underſtood only of ſuch bonds as 
had been by the old law heritable, and were then made moveable as 
to ſucceſſion, ex. gr. bonds after the term of payment, or even before 
that term, if they were taken payable at a diſtant day, But as bonds 
were, in the general caſe, . accounted ſimply moveable before the act 
1661, till the term of payment was paſt, and fo fell under the ſingle 


eſcheat, and under the jus mariti et relifte, they ſtill continue moveable 


in all theſe reſpects, notwithſtanding the ſtatute, Falc. ii. 14. 
14. Rights 
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14. Rights originally moveable may become heritable, f, By the 
deſtination of the proprietor or creditor, who hath the right of ſettling 
any part of his eſtate in whatever manner he pleaſes, provided he 
ſhall properly diſcover his intention. He may therefore deſtine per- 
ſonal bonds due to himſelf, or his jewels, paintings, plate, books, or 
even caſh lying in his repoſitories, ſo as they may deſcend to his heir. 
The bare appointment of the proprietor to lay out his money on land, 
if it be clearly expreſſed, makes the ſum heritable, though he ſhould 
happen to die without taking any ſtep to carry his appointment into 
execution. Thus, a ſum which was deſtined, by a marriage- contract, 
to be employed on land for the heir of the marriage, was adjudged to 
be heritable, though it was never ſo employed, Jan. 19. 1637, Robert- 
n. One's collecting of timber, ſtones, ſlate, or other materials, for 
raiſing any fabric, or edifice, is not ſufficient to make them heritable 
deftinatione, till they be united to the ſurface of the ground by actual 
building; but where the roof or walls of an houſe are thrown down, 
to be immediately rebuilt, the flates, and other materials disjoined 
from it, continue heritable, notwithſtanding their temporary disjunc- 
tion, arg. I. 18. Fr. De act. empt. A moveable debt becomes heritable, 
2dly, By the ſupervening of an heritable ſecurity, ex. gr. by the cre- 
ditor's accepting an heritable bond in corroboration of the debt, or 
by his obtaining a decree of adjudication upon it. In theſe inſtances 
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the alteration made in the quality of the right in point of ſucceſſion, 


proceeds not from any preſumed intention in the creditor ; for he 
only means to ſecure his payment, without any view of altering his 
ſucceſſion ; but from the nature of the additional ſecurity, which, 
becauſe it affects land, is heritable ; and this heritable bond or adju- 
dication, though it be but an acceſlory to the moveable right, yet, as 
it is the preferable and ſtronger , right of the two, has the effect to 
draw the moveable, which is the inferior right, after it. For this rea- 
ſon, when a creditor in a perſonal bond executes a ſummons of ad- 
judication againſt his debtor, the debt becomes not heritable from the 
citation, though if the creditor diſcover an intention, at any ſtep of 
the proceſs, to alter the nature of the debt, he does it at that period ; 
but it continues in its firſt moveable ſtate till pronouncing the decree 
of adjudication, by which an heritable right is conſtituted, Fount. 
Jan. 16. 1700, Carnegie; and that is the deed of the judge, not of the 
creditor. This however is not to be ſo underſtood, as if the ſuper- 
vening ſecurity muſt be made real by ſeiſin before the moveable debt 
become heritable : ſo ſoon as the creditor accepts the heritable bond, 
or obtains decree of adjudication, the moveable debt changes its na- 
ture, though ſeiſin ſhould not follow either on the bond or decree. 

15. By this rule, where a debtor conveys his land-eſtate to his cre- 
ditors for their ſecurity or payment, ſuch conveyance makes the debts 
due to them heritable, though they had been originally moveable, 
ſince they are by that deed ſecured on the debtor's heritage. And 
the law is the ſame, though the eſtate ſhould be conveyed to a truſtee 
for the uſe of the creditors ; for the truſtee being only a name, the 
truſt-deed is conſidered in the ſame light as if it were granted to the 
creditors themſelves. But fo ſoon as an alteration is made in the na- 
ture of the creditor's right, by a ſale of the ſubject contained in the 
deed, the debts return to their former moveable condition, And 
though the creditors ſhould afterwards, at the deſire of the purchaſer, 
lead ſeparate adjudications againſt the ſubject fold, for his greater ſe- 
curity ; that ſtep, as it is intended merely for ſtrengthening the ſale, 
is adjudged not to haye the effect of making the debts again heri- 
Vol. I, Aaa table; 
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table; ſee Falc. June 5. 1745, Duffs. As the nature of the creditor's 
right cannot be changed, without his own conſent, by the debtor, the 
creditor muſt do ſome deed, importing his acceptance of the heritable 
right offered by him. A diſpoſition therefore by a debtor, of his 
lands, to a truſtee, for the behoof of a perſonal creditor, without that 
creditor's knowledge, or an heritable ſecurity conſigned by the debtor 
in a ſuſpenſion, works no alteration in the debt from moveable to he- 
ritable, Dirl. 342. 

16. Though moveable ſums are rendered heritable by the creditor's 
ſecuring them on land, yet an heritable debt is not changed into 
moveable by an acceſſory moveable ſecurity, ex. gr. a gift of ſingle 
eſcheat, or by a ſecond moveable bond corroborating the firſt heri- 
table one, Pr. Falc. 43.; becauſe the ſupervening ſecurity is not only 


an acceſſory to the heritable debt, but it is the weaker right, which 


therefore ought not to draw the jus nobilius after it. And indeed there 
is no ground to prefume in ſuch caſe an intention in the creditor to 
alter the condition of the debt; for his obvious and only meaning is, 
to ſecure the payment of it. Neither does the demand of payment 
by a creditor in an heritable debt, though made judicially, afford any 
preſumption of an intention to change the nature of it to moveable, 
but rather to employ his money, when recovered from the preſent 
debtor, upon another heritable ſecurity more to his liking, or perhaps 


on a purchaſe of land. Thus, a decree obtained by a creditor againſt 
His debtor, though a decree carries in it a demand of payment, has 


not the effect to render the debt moveable, Fount. Feb. 27. 1712, Scot, 
Thus alſo, a ſam belonging to the wife not falling under the jus mariti, 
ex. gr. a bond bearing intereſt, continues heritable as to the huſband, 
notwithſtanding a demand of payment from the debtor, Mack. 9 7, 


. 1. Nay, though the wife thould not only demand, but actually re- 
cover payment, there is no alteration in the heritable nature of the 


bond guoad maritum, unleſs a preſumption ſhall ariſe, from her allow- 
ing the huſband to apply the ſum to his own uſe, or from other cir- 


cumſtances, that ſhe truly intended a donation to him. In the ſame 
manner, though a charge uſed by a creditor on letters of horning, is 


the ſtrongeſt indication of his purpoſe to recover payment ; yet, by 
our lateſt deciſions, neither a charge upon a bond that had been made 
heritable by adjudication, Nv. 12. 1728, Reids, nor on a bond ſeclu- 
ding executors, Fuly 24. 1705, Gray, was adjudged to alter the heri- 
table nature of theſe ſums ; ſee Falc. ii. 234. It muſt however be ac- 
knowledged, that, by our former law, requiſition uſed by a creditor 
upon a right of wadſet, or infeftment of annvalrent, made the ſum 
in the right moveable, which before was heritable. This ſeems to 
have proceeded from the effect then given to requiſition, of extin- 
guiſhing the real ſecurity of the wadſetter or annualrenter ; for while 
this was held for law, the debt, which after requiſition was ſecured 
barely by a perſonal obligation againſt the granter and his heirs, 
could be no longer heritable : and though this doctrine ought to have 
been rejected, after cuſtom had introduced a clauſe in thoſe rights, 
that, notwithſtanding the requiſition, the real ſecurity ſhould till 
ſubſiſt, it continued long to be received as the law of Scotland, St. b. 2. 
t. 1. $4.3 Mack. § 6. h. t. But our later lawyers, more agreeably to 
the nature of requiſition, and to the above-quoted deciſions, are of 
opinion, that ſuch rights continue heritable even after requiſition. 

17. In applying the doctrine of this title to the ſale of lands, a di- 
ſtinction ought to be made between voluntary and judicial ſales. 
Where the proprietor ſells voluntarily either a land-eſtate, or a right 

| affecting 
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affecting it, for a determinate price; that price, as a moveable ſub- 
ject, deſcends to the ſeller's executors, if it be not heritably ſecured ; 
becauſe by the proprietor's own deed, in turning the right of his 
lands into money upon a moveable ſecurity, he alters the nature of 
that fund from heritable to moveable. And it is not a formal diſpo- 
ſition only, but even a minute of ſale, which has this effect; for the 
minute contains a conveyance of the lands to the purchaſer de præſen- 
i, and the taking of ſecurity for the price in a moveable form makes 
the price moveable, As a conſequence of this, though the ſeller 
ſhould die before the execution of the minute, the price will de- 
ſcend to his executors, Fount. Dec. 22. 1704, Cheſite ; while, at the 
fame time, his heir may be compelled to fulfil the deed of his ance- 
ſtor, and grant an ample right of the lands to the purchaſer; But in 
judicial ſales of bankrupt eſtates, the intereſt in the eſtate belonging 
to the real creditors, continues to affect it, and conſequently is heri- 
table, not only after the decree of ſale, but even after the purchaſer 
is infeft ; for the ſale, which is intended for the benefit of theſe real 
creditors, cannot alter the nature of their ſeveral rights, by extin- 
guiſhing the heritable ſecurity which they had before on the lands, 
Though therefore the lands themſelves, that is, the property of them, 
belongs to the purchaſer in virtue of his decreet of ſale, and infeft- 
ment upon it ; yet ſeeing the ſecurities of the real creditors remain as 
a charge upon them, the ſhares of the price to which theſe real cre- 
ditors are intitled, continue heritable till their debts are diſcharged, 
or conveyed by them to the purchaſer upon payment ; and conſe- 
quently they deſcend upon their death, in fo far as their rights ſtill 
ſubſiſt not to their executors, but to their heirs. See more on the 
ſubject of this title, 7. 8. $23. and t. 12. F 45. 

18. We may here ſhortly mention the general characters which di- 
ſtinguiſh heritable and moveable ſubjects, reſerving the particular ex- 
plication of them to their proper titles. Fi, Heritable ſubjects, or 
thoſe which deſcend to the heir, may be attached at the ſuit of credi- 
tors by inhibition and adjudication only ; whereas the proper dili- 
gences for ſecuring or recovering moveables are arreſtment and 
poinding. 24ly, Heritable rights or ſubjects cannot, by the law of 
Scotland, be conveyed by any deed of a teſtamentary nature ; they 
can be tranſmitted only by deeds inter vivos, in the form of a diſpoſi- 
tion: whereas moveables may be bequeathed by teſtament, or by any 
deed which ſufficiently diſcovers the owner's intention to tranſmit the 
property of them. 344%, Heritage cannot be conveyed, even by diſ- 
poſition, if the proprietor be on death-bed ; whereas moveables may 
be made over or bequeathed in the laſt moments of life. 4rh/y, The 
heir completes his titles to heritable ſubjects by a ſervice as heir to 
his deceaſed anceſtor ; whereas the right of moveables is veſted in exe- 
cutors by confirmation. It hath been already obſerved, that move- 
_ fall under the jus mariiz and relictæ, whereas heritage falls under 
neither. 

19. There are particular ſubjects which may be called mixed, be- 
cauſe they partake, in different reſpects, both of the nature of heritable 
and moveable, Perſonal bonds bearing intereſt, are, by 1661, c. 32. 
declared moveable in reſpect of ſucceſſion, but continue heritable as 
to the intereſts of fiſk, huſband and wife, /upr. F 10. Such bonds are 
of a mixed nature in another view : for though they were accounted, 
even after the act 1661, heritable in every reſpect but that of ſucceſ- 
lion, it was declared by act 51. of that year, that all obligations, even 

heritable, 
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heritable, having a clauſe of intereſt, might, if no ſeiſin had followed 
on them, be affected, not only by appriſing, which was a diligence 
competent only againſt heritable ſubjects, but by arreſtment, which 
is proper to moveables, b. 3. J. 6. $ 6. Other ſums may be heritable 
as to the creditor, but moveable as to the debtor, ſo that the debtor's 
executors are liable in payment, without recourſe againſt the heir, 
This happens in every caſe where the creditor, who is abſolute maſter 
of his own property, deſt ines a moveable ſum for his heir: for though 
ſuch deſtination makes the ſum heritable as to him; yet as the debtor, 
over whoſe ſucceſſion the creditor hath no power, cannot be affected 
by the deed of the creditor, the ſum continues moveable as to 
the debtor, and conſequently the burden of payment falls upon the 
debtor's executors, as if the creditor had made no ſuch deſtina- 
tion, Fuly 25. 1662, Naſmith, It appears to be a neceſlary conſe. 
quence of this, that the deſtination of a creditor who- takes a bond 
to his heirs excluding executors, ought not to alter the nature 
of the debt: with reſpect to the debtor ; nevertheleſs our ſupreme 
Court demurred upon that queſtion, Feb. 22. 1681, La. Marg. Cunning- 
ham. As a proprietor may tranſmit his property in any channel he 
thinks proper, he may alſo burden it at pleaſure ; and conſequently 
he can throw the weight of any debt due by himſelf, either on his 
heir or his executor, Thus, one who has borrowed a ſam on a move- 
able bond, may, by a proper deed, burden his heir primo loco with the 
payment of it, by which the heir becomes the proper debtor, though 
the executors, and not the heir of the creditor, will have right to the 
bond : and this is an inſtance. of a ſum, moveable as to the creditor, 
and heritable as to the debtor. The arrears of feu- duty were never 
_ accounted a mixed ſubject, heritable as to the ſuperior, and moveable 
as to the vaſlal : for the deciſion, Kames 14. which, contrary to the 
doctrine formerly received, adjudged the payment of them to be a 
burden upon the vaſſal's heir, truly proceeded on the ſuppoſition, that 
the right of them deſcended to the ſuperior's heir; and as by a poſte- 
rior deciſion, Tino. June 25. 1755, Martin, theſe arrears were declared 
to be moveable as to the ſuperior, they muſt now be moveable in all 
reſpects, vid. ſupr. F7. A bond taken payable to a creditor, and fail- 
ing him to a ſubſtitute, is, in the opinion of ſome lawyers, Steu. Anf, 
v. Subſtitute, fo far moveable, that the creditor may bequeath it by te- 
ſtament : and nevertheleſs it is inconteſtably heritable as to ſucceſſion ; 
for it deſcends not to executors ; and the ſubſtitute upon failure of 
the creditor, muſt complete his titles to it by a ſervice as heir of pro- 
viſion, which is a method of making up titles proper to heritage. 
But it appears to be a rule more agreeable both to the analogy of 
law, and to practice, that nothing which goes to the heir by ſervice, 
can be carried off to his prejudice, either · by a deed on death-bed, 
or of a teſtamentary nature. But of this ſee more below, b. 3. 7. 8. 

20. 

2. All queſtions, whether a ſubject be heritable or moveable in 
point of ſucceſſion ? muſt be determined according to the condition 
of it at the time of the anceſtor's death. If it was then heritable, it 
belongs to the heir, becauſe at that period the right of ſucceeding to 
the ſubject opened to him ; if moveable, it muſt for the ſame reaſon 
deſcend to executors, without regard to any alterations that may have 
affected the ſubject in the intermediate period between the death of 
the anceſtor and the competition. But in judging, whether a ſubject 
be heritable or moveable in regard of the jus mariti ? the time of en- 
tering into the marriage mult be attended to; for if the ſubject fell 

at 
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at that point of time under the jus mariti, nothing that happens after- 
wards can alter its nature. Thus, as bonds before their term of pay- 
ment are moveable in all reſpects, the huſband acquires by the mar- 
riage a right to all the bonds due to the wife, the term of payment of 
which was not then come; and having once acquired it, in conſe- 

uence of the wife's aſſignation implied in marriage, that aſſignation 
will ſupport the huſband's right to them, even after the term of pay- 
ment is elapſed. 


114. 


Of the Conſtitution of Heritable Rights by Charter and 


Seiſin. 


FT ER having given a general view of the nature and properties 
of heritable and moveable rights, they fall now to be handled 
ſeparately, beginning with the firſt, as the moſt eminent branch of 
the diviſion. ä | 
2. Some writers pretend to have diſcovered traces of the feudal 
plan among the ancient Romans, who frequently ſent colonies into 
the conquered countries, and divided the lands among the planters : 
but thoſe grants were made, not to young robuſt men in conſidera- 
tion of future military ſervices, but to worn-out veterans, as a reward 
of their paſt ; neither had the obligations laid upon the grantees any 
reſemblance to feudal ones. There was ſomething which approaches 
nearer to the nature of feus, in the policy uſed by the Emperor Alex- 
ander Severus, who beſtowed the countries taken from the enemy, on 
the duces and milites limitanei, to continue the property of them and 
their heirs as long as they could defend their right ; with an expreſs 
reſtriction, that they ſhould not be at liberty to ſell the lands, Lampr. 
in vita Al, Severi, Others have attempted to deduce the origin of feus 
from the uſages of the ancient Germans and Gauls. The governors 
or rulers of the former exerciſed authority in their ſeveral boroughs 
and villages, with a right of juriſdiction over the inhabitants. Every 
ruler had a number of comes to attend upon and aſſiſt him, to whom 
different ſtations were aſligned at the ruler's pleaſure: and there was 
a mighty emulation among thoſe comites, which ſhould be moſt in his 
ruler's favour, and among the rulers, which of them ſhould have the 
greateſt number of brave men for his followers, Tacit. De mor. Germ. 
We are told by Cæſar, De bell. Gall. lib. 3. that the nobler Gauls had 
attendants, called in their language /o/durii, who were ſo entirely devo- 
ted to their leaders, that, in their greateſt dangers and misfortunes, 
they either underwent chearfully a like fate with them, or voluntarily 
put an end to their own lives, But this devotion was in no reſpect 
fendal ; for it was not annexed to lands, which is the only foun- 
dation of the proper feudal ſervice. It ſeems to have borne a greater 
affinity to our highland clanſhips, where the aſſiduous and unreſerved 
obedience paid to the chiefs, proceeds, not from feudal obligations, 
or oaths of fidelity, but from the affection which all of the ſame 
tribe have to their head or chieftain ; and as the firſt inhabitants of 
Britain agreed wonderfully in their cuſtoms and diſpoſitions with 
their neighbours the Gauls, theſe voluntary dependencies were pro- 
bably common to both nations, 
Vol. I, | Bbb 3. We 
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3. We may therefore conclude, that it was the Longobards, or 
Lombards, who laid the foundations, or at leaſt made the moſt early 
improvements of the feudal ſyſtem, That people having early left 
their original ſeats in Pomerania, Magdeburgh, and the other northern 
parts of Germany, after many migrations ſeized upon Lombardy 
about the year 568. The better to ſecure their conqueſts, they found 
it their intereſt to divide among the chief captains the conquered 
country, reſerving the ſuperiority to their King ; and theſe captains, 
after retaining what was proper for themſelves, proportioned the reſi- 
due among a lower rank of officers, under the conditions of fidelity 


and military ſervice. Theſe grants were beſtowed by the King, or 


his principal commanders, as a ſort of pay to their followers, in place 
of the Aipendia given by the Romans to their ſoldiers in money. The 
policy of this ſyſtem was fo univerſally approved of in that military 
age, that even after an end was put to the reign of the Lombards in 
Italy, it was adopted by Charles the Great, and by moſt of all the 
princes of Europe. It may nevertheleſs be obſerved, that the word 
feudum is not once to be found, either in the laws of the Longobards, 
nor even in the conſtitutions of Charlemagne; in all which, beneficiun 
is the term uniformly ufed to expreſs a feudal grant. | 

4. Feudal grants were originally precarious, revocable at the plea. 
ſare of the granter, J. 1. Feud. t. I. Hi.; and when afterwards they 
came'to be given for life, the feu returned upon the vaſſal's death to 
the ſuperior. During this period, the feudal law may be conſidered 
as in its infancy ; for while thele grants laſted only for life, no ca- 
ſualties or fruits of ſuperiority could ariſe to the overlord from the 
death of the vaſſal, or from the entry or marriage of the heir. In a 
ſhort time, heirs of the firſt degree in the right line of deſcendents, 
7. e. immediate ſons, were admitted to the ſucceſſion of their father's 
feu; not the eldeſt, but at firſt he on whom the ſuperior was pleaſed 


to beſtow it, and afterwards all of them equally, d. I. 1. Feud. t. 1. F.; 


but where thoſe ſons happened to die before their father, the firſt vaſ- 


ſal, grandſons were excluded. The Emperor Conrad the Salick, the 


more effectually to engage his vaſſals to his intereſt, in an expedition 
which he undertook to Rome, anno 1026, to repreſs the Guelf faction, 
Otho Friſing, l. 6. c. 29. extended feudal ſucceſſion to grandſons; and 
even in the collateral line to brothers, where the right of the feu had 
been formerly in their common father, J. 5. Feud. t. 1. But in a fer- 
dum novum, or a feu originally acquired by a vaſſal who died without 
iſſue, his brother could not ſucceed, without an expreſs clauſe in the 

grant, J. 1. Feud. t. 1. \2, and f. 20. 4 8 
5. Though the feudal law had early received conſiderable improve- 
ments from the many conſtitutions, both of the Lombard kings, and 
of Charles the Great, and his ſucceſſors; yet the rules which go- 
verned feudal grants were but little known, as theſe conſtitutions were 
not, for a conſiderable time after their enactment, collected into one 
body. The Emperor Frederick, ſurnamed Barbaraſſu, therefore direc- 
ted an inſtitute of the feudal ſyſtem, and uſages, to be compiled about 
the year 1170, which was intitled, Conſuetudines feudorum, and has been 
ſubjoined to Juſtinian's Novels in almoſt all the editions of the body 
of the Roman law. The firſt book of thoſe uſages was written by 
Gerardus Niger; the ſecond, from the firſt to the twenty-fifth title; 
as the books are placed in the vulgar editions, by Obertus de Otho, 
both conſuls of Milan; what remains of the ſecond book was com- 
poſed by an author whoſe name hath not reached to the preſent times ; 
the third book is loſt; the fourth was reſtored by Cujacius from the 
| libraries 
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libraries of Ardizanus and Alvarotus, two Lombard lawyers ; and the 
fifth was collected by the ſame Cujacius, from the Imperial conſtitu- 
tions, which had been omitted in the former books. 

6. This collection, in ſo far as it is the work of private hands, does 

not appear to have been confirmed by the expreſs authority of any of 
the German Emperors, Bitſcb. De feud. in proxgm, But it is generally 
agreed, that it had their approbation, and was accounted the cuſtom- 
ary feudal law of all the countries ſubject to the empire, except in a 
few particulars, where it appears from the collection itſelf that diffe- 
ent or contrary uſages were obſerved in different cities or diſtricts. 
But no other ſtate hath acknowledged the authority of thoſe written 
uſages. Every kingdom hath formed to itſelf ſuch a ſcheme of feu- 
dal rules as belt agreed with the genius of its own conſtitution ; and 
the ſyſtem received in Scotland differs ſo widely from the Conſuetudines 
feudorum in the moſt important articles, that whoever ſtudies them as 
common feudal rules, without duly attending to the ſpecial uſages of 
our own country, will with to unlearn them when he comes to prac- 
tiſe in our courts. In the deciding therefore of feudal queſtions, eve- 
ry ſtate is to have regard, in the firſt place, to its own ſtatutes or cu- 
ſtoms; and in inquiring into the ancient feudal uſages of Scotland, 
notable aſſiſtance may be had from the books of the Majeſty. If 
there is neither ſtatute nor cuſtom to direct us, we ought to conſult 
the practice of neighbouring countries, if the genius of their law ſuits 
with ours, as to the ſubject under debate; and ſhould the queſtion 
ſtill remain dubious, we may properly enough have recourle to the 
written feudal uſages, as a treatiſe which contains the outlines at leaſt, 
or general principles, on which all nations that have adopted the feu- 
dal plan have proceeded in forming their ſyſtems. No light can be 
received from ancient hiſtories or writings, at what period the feudal 
law was firſt introduced into Scotland; for in the confuſions into 
which our kingdom was thrown by its conſtant wars with England, 
its oldeſt records and monuments were either deſtroyed or carried off 
to that kingdom; ſo that there is perhaps no Scottiſh charter now ex- 
tant dated before the year 1095 or 1096. The laws aſcribed by hi- 
ſtorians to Kenneth II. & III. carry no juſt characters of feudal ; and 
beſides they are of uncertain credit : but it can hardly admit of doubt, 
that the feudal law muſt have been received in this country, at leaſt 
as early as the laws which, in Skene's collection, are aſcribed to Mal- 
colm Mackenneth, but are now generally believed to have been enac- 
ted by Malcolm Canmore, who began to reign anno 1056 or 1057. 

7. Feudum, or feodum, is by Obertus derived from fides, I. 2. Feud. f. 3. 
1. But beſides that that vocable ſounds too harſh to have a Latin 
original, it is not likely that the Germans, who are held to be the firſt 
founders of the feudal ſyſtem, would have borrowed that term from 
the language of another country. The opinion therefore of Craig, 
lib. 1. dieg. g. & 3. ſeems preferable, that it is a primitive German vo- 
cable, denoting a reward due for ſervices : in confirmation of which, 
he obſerves, that the old French word feaux, ſignified thoſe who re- 
ceived a determinate allowance from the maſters whom they ſerved ; 


and to this day the wages due to ſervants are with us called fees ; ſee 


Spelm. Glofſ, v. Feodum. The word feudum; or, as we commonly tranſ- 
late it, fee, or ſeu, denotes ſometimes the ſubject itſelf granted to the 
vaſſal. Thus it is ſaid, that a vaſſal falls from his fee, or that a fee 
opens to the ſuperior. But it is more properly uſed to expreſs the 
right reſulting from the feudal contract: and in this acceptation it 


may be defined, a gratuitous right to the property of lands, made a 
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der the conditions of fealty and military ſervice, to be performed to 
the granter by the grantee, the radical right of the lands ſtill remain. 
ing in the granter. It is called a gratuitous right, becauſe feus were 
not, by their firſt condition, to be purchaſed with money ; but thoſe 
granted by the lower rank of vaſſals ſoon became the ſubject of com- 
merce, equally with any moveable ſubject, J. 1. Feud. t. 1. ult. & t. 16. 
Under lands, in this definition, are included all heritable ſubjects ſo 
connected with land that they are deemed part of it, as houſes, fiſh- 
ings, mills, juriſdictions, patronages, &c. And nothing can be grant- 
ed in feu or fee but heritable ſubjects : for moveables, becauſe they 
ſeldom yield any profits otherwiſe than by being themſelves deſtroyed, 
cannot be the ſubject of feus ; ſince, where things periſh in the uſe, 
the ſuperior muſt by that extinction loſe the right ariſing from his 
ſuperiority, Though feus were at firſt granted ſolely in conſideration 
of military ſervice, yet ſervices of a civil or religious kind were early 
ſubſtituted in the room of military, at the pleaſure of the granter, 
J. 2. Feud. t. 2. $2. And in the courſe of time ſervices of all kinds 
were entirely diſpenſed with in ſome fendal tenures. But where this 
happens, the vaſſal, who is exempted from ſervices, mult in their place 
be liable in the payment, either of a yearly ſum of money, or of a 
quantity of grain, as in feu-holdings ; or of ſomething elſe, however 
inconſiderable, ex. gr. a penny money, a roſe, a pair of ſpurs, merely 
in acknowledgement of the ſuperior's right, as in blanch holdings. 
In the definition, the radical right is ſaid ſtill to remain in the gran- 
ter, becauſe there is not in any fendal grant an abſolute or total cel- 
ſion of the ſubject diſponed made by the granter: he reſerves to him- 
{elf, or rather the law reſerves for him, an intereſt in it ; of which 
more infr. & 10. 

8. Allodial ſubjects, or ſubjects granted in alode, are oppoſed to feus. 
By theſe are underſtood lands or goods enjoyed by the owner inde- 
pendent of any ſuperior, or without any feudal homage. The word 
is probably derived from a, privativa, and leode, or leude, a German 
vocable uſed in the middle ages for vaſſal, or fidelis, (from whence the 
term liage probably draws its origin), Leg. Wijig. I. 4. t. 5. c. 5.; Addit. 
Leg. Burgund. I. f. 14. $ 2.3 Du Cange. Gloſſ. v. Leudes ; for the pro- 
prietot of allodial ſubjects is laid under no obligations of fidelity to a 
ſuperior. In this ſenſe all ſubjects, immoveable as well as moveable, 
were allodial by the Civil law ; for the Romans were ſtrangers to the 
rights of ſuperiority. And even where the feudal ſyſtem is received, 
all moveable goods are allodial. But no lands are fo, unleſs the 
granter, who makes them over, expreſsly exempt the grantee from the 
obligations of homage and fealty, and renounce the rights of ſuperio- 
rity which were formerly competent to him againſt the vaſſal, in the 
ſubject of the grant. Frequent inſtances of this exemption occurred 
in the firſt ages of feus; and the Roman Pontiffs have boaſted (though 
without juſt grounds) of extenſive allodial grants of lands made to 
their predeceſſors, by King Pepin, and his ton Charles the Great. By 
the uſage of Scotland no lands are allodial, except, fir/t, thoſe of the 
King's own property ; 2dly, the ſuperiorities, which the Sovereign, as 
the fountain of feudal rights, reſerves to himſelf in the property-lands 
of his ſubjects ; and, 3dly, churches, church-yards, manſes, and glebes, 
the right of which is fully perfected by the deſignation of the preſby- 
tery, without any grant by the crown. | 

9. Feudal rights are to be ſtrictly interpreted; irt, Becauſe the 
Feudal law is cuſtomary, which conſiſts in fact; and therefore ought 


not to be extended farther than the particular uſage which conſtitutes 
| it. 
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it. 2dly, Becauſe feus are, or at leaſt were originally, donations 
which ought to be confined within the preciſe bounds of the grant. 
Upon this principle, Craig aſſerts, ib. 1. dieg. 10. f 7. that feus where 
heirs are not expreſsly mentioned, return upon the vaſſal's death to 
the ſuperior. But this carries the matter too far ; for all feudal grants 
were, even without the mention of heirs, accounted hereditary as ear- 
y as the reign of the Emperor Lotharius, in ſo far as concerned the 
deſcendents from the firſt vaſſal, J. 1. Feud. t. 19, 20. Some inter- 
preters have affirmed, that feus granted by ſovereigns are bone fidei, be- 
cauſe the favours of princes ought to receive a liberal interpretation. 
But it is as unreaſonable to preſume againſt the ſovereign as againſt 
any ſubject, that he has given more than is expreſſed in his grant: 
and indeed feus granted by the crown are ſtill more ſtrictly interpret- 
ed by our cuſtoms, than thoſe that are granted by ſubjects, in the 
article of warrandice, znfr. 5 27. 

10. The granter of the feudal right is called the ſuperior ; becauſe 
he ſtands in an higher rank than the grantee, who is ſtyled the vaſſal. 
Craig, lib. I. dieg. 10. f 17. makes the word vaſal a diminutive of vaſ- 
ſus, which, he tells us, denoted in the middle ages a baron who held 
his lands immediately of the ſovereign, But it is evident, from all 
the writers of that period, that vaſſus ſignified in general an attendant ; 
and was applied, indiſcriminately with vaſallus, not to the King's 
vaſſals only, but to thoſe of counts, abbots, and others of inferior 
rank, Du Cange, v. Vaſſus et Vaſſallus. Cujacius and Spelman fetch its 
origin, with greater probability, from the German ghe/el, companion 
or fellow. The intereſt which the ſuperior retains to himſelf in all 
feudal grants, is called dominium directum, becauſe it is the higheſt and 
moſt eminent right; and that which the vaſſal acquires goes under 
the name of dominium utile, as being ſubordinate to the other, and in- 
deed the moſt profitable of the two, ſince the vaſſal enjoys the whole 
fruits which grow out of the ſubject. This diſtinction was contrived 
by feudal writers, that they might be able to give different names to 
the different intereſts which the ſuperior and vaſſal have in the ſame 
ſubject. Cujacius diſapproves of the diſtinction, on this ground, that 
there cannot be two domini of the ſame ſubject in ſolidum: he therefore 
affirms, that the vaſſal's right is a jus utendi, fruendi, a ſpecies of uſu- 
fruct, which may be tranſmitted to heirs ; which is not quite repug- 
nant to the notion of uſufruct, as it is ſometimes underſtood in the 
Roman law, J. 14. C. De uſufr.; and that the right of property re- 
mains with the ſuperior, and conſiſts in the homages and ſervices 
due to him by the vaſlal, Cry. De feud. I. 1. in pr. and l. 3. t. 1. But 
our writers, particularly Craig, /ib. 1. dieg. g. & 9. et. /eqq. have, after 
the example of the old feudiſts, expreſſed the intereſt retained by the 
ſuperior by dominium directum, or, as we tranſlate it, the ſuperiority 
and that conferred on the vaſſal, by dominium utile, or the property. 
The word fee is often uſed promiſcuouſly for both. 

IT. Some things are eſſential to a feu, ſome natural, and others 
only accidental, No feu can ſubſiſt without its eſſential characters; 
and upon the leaſt alteration made in theſe, the right muſt reſolve in- 
to one of another kind. Thus, in all feudal grants, the right of ſu- 
periority remains neceſſarily with the granter, at the ſame time that 
the property is transferred to the vaſſal; and the vaſſal muſt acknow- 
ledge this ſuperiority by ſome ſervice or payment. Writing alſo and 
ſeiſin are eſſential to the completing of a feudal grant. By the natu- 
ralia feudi is underſtood whatever ariſes from the nature of the con- 
tract; and fo is deemed part of it, though it ſhould not be expreſsly 
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provided for. In this they differ from the eſſentials of a feu, that 
they may receive an alteration from the will of the parties, without 
deſtroying the feudal contract; but ſuch will muſt be properly ex. 
preſſed in the grant or contract itſelf, - Thus the obligation which 
lies on the granter of a feu to warrant it to the grantee, is implied in 
the grant, though it ſhould not be ſtipulated : notwithſtanding which, 
that obligation may be diſcharged by an expreſs clauſe to that pur- 

oſe. In like manner, the caſualties incident to feudal tenures, are 
underſtood to make part of the feudal contract; inſomuch that x 
proviſion expreſsly diſpenſing with them, when formed only in the 
terms of a perſonal obligation by the ſuperior, hath no force againſt 
his ſingular ſucceſſors, Dec. 11. 1731, La. Caſtlebill, ſtated in Didt. ii. 
69. It may however be obſerved, that certain articles might haye 
been natural to a feu originally, which are not ſo at preſent. Thus 
all feudal tenures were preſumed to be military, if the grant did not 
expreſs another manner of holding, till the late act, 20® Geo. II. abo- 
liſhing tenures by ward-holding. Thus alſo females were originally 
excluded in every caſe from feudal ſucceſſion, as unfit for military 


ſervice; and even after they were admitted to it, where they were 


called by a ſpecial clauſe in the grant, all fees were preſumed. to be 
male, in which there was no deſtination in favour of females, J. I. 
Feud. t. 8. F 1. Nevertheleſs feus are, by the later uſage of this king- 
dom, and of the greateſt part of Europe, preſumed to be female, if 
they are not ſpecially provided to heirs-male. As to the accidentalia 
feudi, the force of thoſe depends entirely on the convention of parties; 
and fo they are never preſumed, but muſt be the ſubject of expreſs 
ſtipulation. All proviſions therefore in the feudal contract, which 
are neither of the eſſence, nor of the nature of a feu, fall under this 
laſt claſs. | | 
12. It may not be improper barely to mention in this place the di- 
viſions of feus moſt uſed in our practice, with their general proper- 
ties, which will be more fully explained afterwards. Feus are either 
real or perſonal. Perſonal are ſuch as die either with the granter or 
grantee. Craig, Lib. 1. dieg. To. F 11. numbers, among perſonal feus, 
the offices of chancellor, treaſurer, regiſter, &c. which, like the feuda 
ſoldatæ, or cuſtodiæ, mentioned in the books of the feus. lib. 2. f. 10. Cc. 
were conſidered as feus of an annual penſion, paid for ſervices to be 
rformed by the perſons employed in thoſe ſeveral offices. But, as 


Craig himſelf admits, /1b. 1. dieg. 10. f 23. the term thus underſtood 


is uſed improperly ; for nothing ought to be diſtinguiſhed by the 
name of a feu, of which it cannot be ſaid, that the fiar died laſt ſeiſed 
in the ſubject, and that it deſcends after his deceaſe to his heir. Fees 
are alſo divided into Ig and non ligia. In a liege-fee, the vaſſal owes 
abſolute fidelity to his immediate over-lord without exception, which 
is the caſe of all fees granted by ſovereigns; whereas, in thoſe granted 
by ſubjects, a reſervation is always implied with reſpect to the higheſt 
or liege-lord ; ſince no ſubject can at his pleaſure throw off the obe- 
dience he owes to his ſovereign. The obligations reſulting from a 
liege-fee affect not only the lands granted by the ſovercign, but the 
whole other eſtate of the vaſſal; for the perſon of the vaſſal is, in that 
kind of fee, ſubjected to the liege-lord ; and, of conſequence, all his 
eſtate, even his moveables, que ſequuntur perſonam. And hence our for- 
feitures have had their riſe ; the effect of which, when they fall upon 
a delinquency againſt a liege-lord, reaches to the offender's move- 
able eſtate as well as to his heritable. The written feudal uſages di- 


vided feus into antiqua and nova, which nearly tallies with the diviſion 
receive 
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received by us, into heritage and conqueſt. Feudum antiquum, or 
heritage, is that in which one ſucceeds to his father, grand-father, 
or other anceſtor. A feudum novum, or conqueſt, comes not by ſuc- 
ceſſion, but hath its place only in him who firſt acquires it, by 
purchaſe, gifr, or other ſingular title, We ſhall afterwards find this 
diviſion of uſe in the doctrines of the Courteſy and Succeſſion. Fees 
are alſo either diviſible or indiviſible. All fees are of their own na- 
ture diviſible; and the right of property competent to the vaſſal, ac- 
tually admits of a diviſion in our law, in the caſe either of female ſuc- 
ceſſion, or of an expreſs clauſe in the inveſtiture, dividing the ſucceſ- 
ſion of the property in certain events. But the right of ſuperiority 
cannot be divided without the vaſſal's conſent ; for the ſuperior has 
no power to make his vaſſal's condition worle, by putting him to the 
expence of double entries, or by increaſing the number of the perſons 
to whom the feudal ſervices are due. Laſtly, fees are either redeem- 
able or irredeemable. A fee is irredeemable when the right of it is 


veſted abſolutely, and without any condition of return, in the grantee, 


A redeemable fee is granted, either by the proprietor, or by the judge, 
in ſecurity of a debt due by the granter or debtor, which therefore 
returns to him when he redeems it by clearing off the debt within 
the time preſcribed, either by law, or by the tenor of the right. 

13: Every proprietor of an heritable ſubject, who has the free ad- 
miniſtration of his eſtate, and is not debarred by ſtatute, or by the 
nature of his grant, may diſpoſe of it in fee to another; for the right 
of property, where it is abſolute, neceſſarily includes a power in the 
owner, not only to uſe the ſubject by himſelf, but to make it over 
to whom he will. Nay a vaſlal, though he has barely the dominium 
utile, may make over his property to a ſubvaſſal by a ſubaltern right, 
and thereby raiſe a dominium directum in himſelf, ſubordinate to that 
which is in his ſuperior; and fo in infinitum, The vaſſal who thus 
ſubfeus is called the ſubvaſſal's immediate ſuperior, becauſe the ſub- 
vaſſal's lands are holden immediately of him; and he of whom the 
granter holds, gets the name of the ſubvaſſal's mediate ſuperior, be- 
cauſe a ſuperior intervenes between the ſubvaſſal and him. It is fo 
true that a power of alienation is inherent in the right of property, 
that though the vaſſal's charter ſhould declare by a ſpecial clauſe, 
that any alienation of the lands to be executed by him, without 
making the firſt offer to the ſuperior, ſhould be null; yet the vaſſal's 
grant of the feu to another would be valid, if the clauſe contains no 

irritancy of the vaſſal's right upon counteracting that reſtriction, 
New Coll. ii. 4. A factor or ſteward, as he is not the proprietor, can- 
not without ſpecial powers make a grant of his conſtituent's eſtate, 
even for a juſt price; ſince commiſſions of factory import a power 
barely to manage, not to alienate. Wives muſt have the conſent of 
their huſbands, and minors that of their curators, in order to give a 
legal force to their grants. Idiots, pupils, and others incapable of 
conſent, cannot alienate. Profeſſed or known Papiſts are, by 1695, 
c. 26, debarred from granting gratuitous deeds to the prejudice of 
their heirs : and it is enacted, that all their deeds ſhall be held gra- 
tuitous, unleſs the granter, writer, and witneſſes, ſhall concur in de- 
poſing, to the ſatisfaction of the judge, that they were onerous. A 
woman who has been divorced for adultery, and afterwards cohabits 
or intermarries with the adulterer, cannot convey any heritable right, 
in favour of the iſſue of that marriage ſo, as to exclude her other 


lawful heirs, 1592, c. 117. 
14. Though 


195 
Tr. III. 
— —mm 


It is compe· 
tent to every 
proprietor to 
diſpoſe of his 
eſtate in fee, 
unleſs natu- 
rally diſqua- 
lified or de- 
barred by ſta- 
tute. 


196 


— — 


Annexed pro- 


perty of the 
crown cannot 
be alienated 
unleis under 
certain ſtatu- 
tory limita- 
tions. 


Other heri- 
table rights 
whichcannot 
be alienated. 


An Inſtitute of the Law of ScoTLanp. 


14. Though every one may diſpoſe of his own heritage, or grant 
it in fee to another, under the exceptions above written ; yet there 
are certain heritable ſubjects, which, though they are not of their 
own nature exempted from commerce, yet cannot be alienated by 
the proprietor ; ſuch as, , the annexed property of the crown, 
which is declared unalienable by the ſovereign, unleſs the cauſes of 
the grant be previouſly inquired into, and approved of by parlia. 
ment, 1455, c. 41, Annexations were introduced to reſtrain the un- 
bounded liberality of our kings in beſtowing the crown-lands upon 
favourites, and effectually to ſecure the ſovereign in a patrimony ſuf. 
ficient for the ſupport of the royal dignity. If the King ſhould 
alienate contrary to the directions of the ſtatute, he 1s intitled to re. 
{ume the grant, and enter ſummarily into the poſſeſſion, without the 
neceſſity of bringing any action of reduction againſt the grantee, 
But this ſalutary inſtitution was rendered in a great meaſure ineffec- 
tual by ſeveral acts of diſſolution, authoriſing our kings to ſet the 
annexed property in feu-farm, provided the feu-duty ſhould not be 
lower than the juſt avail of the lands, 1457, c. 71.; 1540, c. 116.; 
1584, c. 6. &c.: and to prevent queſtions concerning the extent of 
that avail, it 1s, by the laſt of the ſaid ſtatutes, declared to be the 
duty to which the lands are, or may juſtly be retoured for the new 
extent. In this the improvement of the revenue was ſpeciouſly pre- 
tended, but it turned ont greatly to its detriment : for, by the gradual 
increaſe of the nominal value of our coin, an ounce of filver, which 
was worth no more in 1457, when the crown-lands were firſt allowed 
to be feued, than about 8 s. Scots, or 8d. Sterling, has gradually riſen 
in nominal value to 64 8. Scots, or 5 s. 4 d. Sterling; ſo that though 
our kings ſtill receive from the vaſſals of the annexed lands a feu- 
duty equal in name to the retoured duty by the new extent, that feu- 
duty is not above the eighth part of the retoured duty in the weight 
of ſilver. Thoſe who have a curioſity to know the hiſtory of the 
gradual debaſing of our coin, may eaſily collect it from the Afi/a Dav. 
De pond. et menſ. preſerved in Skene's collection, p. 161. ; St. Dav. II. 
c. 46. ; St. Rob. III. c. 22.; 1424, C23. 31451, c. 32.; 1483, c. 93.; 1581, 
c. 106. Ne 2. ; 1597, c. 249.; 1696, c. 38. ; and Mr Ruddiman's preface 
to Diplom. Scot. p. br. to 84. Notwithſtanding the above acts of gene- 
ral diſſolution, by which thoſe who had obtained grants of any part 
of the annexed lands in feu from the ſovereign after his majority, 
without diminution of the rental, ſeemed abſolutely ſecure in their 
purchaſes; yet all alienations of the annexed property, even in feu- 
farm, granted without a previous diſſolution in parliament, (by which 
muſt be underſtood a diſſolution of the ſpecial lands contained in the 
grant), are declared null, though they ſhould be ratified by a ſubſe- 
quent ſtatute, 1597, c. 233. and alſo all thoſe granted by any other 
holding than feu- farm, except thoſe that had been made in the way 
of excambion by James VI. or his predeceſſors, where the lands 
granted to them were.equal in yalue to thoſe which they had given 
in exchange, 1597, c. 234. | 

15. A ſecond claſs of heritable rights which cannot be alienated, is 
that of entailed lands, granted under the expreſs condition that they 
ſhould not be ſold ; which muſt be ſubject to the prohibition in the 
grant. 3dly, Res alienæ, things which belong not to the granter, can- 
not be diſpoſed of by him. No alienation therefore of an eſtate, in 
hereditate jacente, made by an apparent heir before his entry, is valid; 
at leaſt its effect is ſuſpended till the granter complete his titles by 
ſervice and retour; becauſe, till that period, ſuch eſtate belongs 

| neither 
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neither to the apparent heir, nor indeed to any one elſe, vid. ſupr. 
t.1. 4. Leaſes for a longer term than three years, of the rents of the 
revenues of boroughs-royal, whether proceeding from lands, fiſhings, 
mills, or other ſubjects yielding a yearly profit, are prohibited by 
1491, c. 36. But there is no limitation with reſpect to leaſes or feus 
of the lands or other ſubjects themſelves ; which therefore may be 
ſtill lawfully granted by the magiſtrates and common council, as if 
the ſtatute had not been enacted, Ne Coll. i. 22. For no more was 
meant by the legiſlature, than to forbid the granting of leaſes to thoſe 
who thereby became intitled to the tack-duties payable by the proper 
tackſmen or tenants ; and who, under the pretence of their under- 
taking the hazard of the deficiencies or bankruptcies of theſe tackſ- 
men, frequently obtained ſuch general leaſes at a conſiderable under- 
value: which ſort ſeems to have been known in our law as early as 
ſter camerarii, c. 39. & 37. 
16. Thoſe only who could perform military ſervice, were, by the 
firſt and genuine feudal rules, capable of receiving or holding 
a feudal grant; but women, and indeed every one not diſabled 
by ſpecial ſtatute, were ſoon admitted to acquire and to enjoy 
feus. Even fatuous or furious perſons and infants, though they 
cannot grant, may receive feudal rights by donation, or ſucceed to 
them as heirs to their anceſtors. By the Conſuetudines feudorum, 
neither Jews, heretics, nor excommunicated perſons, could enjoy 
feudal rights. By the ancient law of this kingdom, all who were 
excommunicated became thereby diſqualified from holding or poſ- 
ſeſſing the lands of which they were before the proprietors, either di- 
realy or under cover, 1609, c.3.; and by the act immediately fol- 
lowing, c. 4. the directors of the chancery were prohibited to iſſue pre- 
cepts on appriſings deduced by them: and the treaſurer, to receive 
reſignations or grant confirmations in their favour, Theſe acts were 
ratified under ſome limitations, 1661, c. 25. But all civil penalties 
conſequent on excommunication are now taken off, by 1690, c. 28. 
Papiſts are, by a poſterior act, 1700, c. 3. diſabled from purchaſing 
by voluntary diſpoſition any heritable right, either in their own 
name or that of third perſons. Every grant executed in breach of 
this ſtatute is declared void; and the property of the ſubject is de- 
clared to remain with the ſeller, as if there had been no grant, with- 
out ſubjecting him to any action at the ſuit of the Popiſh purchaſer 
for recovering the price. But this irritancy has been looked upon as 
ſo rigorous, and ſo contrary to the Chriſtian principles of toleration, 
that there has hardly been one inſtance of an attempt to take the be- 
nefit of it. Though one who is attainted is incapable of acquiring a 
feu; yet, by the former practice, a feudal grant made by the ſove- 
reign in his favour, was effectual to him; becauſe the King was un- 
derſtood, by making the grant, to reſtore him againſt the forfeiture : 
but ſince the union of the two kingdoms, nothing leſs than an act of 
parliament can enable a perſon attainted to hold the property of lands. 
Where a feu is granted to one who is thus diſabled, if the diſponer 
was ignorant of the grantee's attainder, the feu returns to himſelf ; 
but if he knowingly makes a grant to a forfeited perſon, the fiſk takes 
the ſubject. Thoſe who are denounced rebels at the horn for civil 
debts, are not incapable of holding a feu. Lords of Seſſion, and 
other members of the College of Jultice, and all judges or members of 
any court of juſtice, are, by 1594, c. 216. prohibited to purchaſe claims 
of heritable rights concerning which an action is depending, under the 
penalty of loſing their offices, with all the privileges they enjoy in virtue 
Vol. I, D d d of 
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of them : but, notwithſtanding this prohibition, the purchaſe ſtand; 
good ; the purchaſer only incurs the ſtatutory penalty, Fount. Dec. 20, 
1683, Purves, A purchaſer of an heritable right from a woman who 
had been divorced for adultery, and had afterwards married with the 
adulterer, cannot hold his purchaſe to the prejudice of the granter'; 
heirs of her firſt lawful marriage, or of her other heirs whatſoever; 
who will, notwithſtanding ſuch alienation, ſucceed to the granter's 
heritage, 1592, c. 117. How far ſeveral of the perſons mentioned in 
this ſection as incapable of receiving a feudal grant, are incapable 
alſo of ſucceeding to heritage, is to be explained, 6. 3. 7. 10. § 8. et 
ſegq. where the law of aliens, with reſpect to heritable rights, will be 
handled. 

17. The feudal right is conſtituted by charter and ſeiſin. By the 
firſt feudal cuſtoms of Scotland, there was neither charter nor ſeiſin; 
and the right was completed by that form which was ſtyled a proper 
inveſtiture. Inveſtiture is a feudal term, denoting the manner of con- 
ſtituting feus, from vis, the vaſſal being, by the inveſtiture, as it 
were clothed with the feu. Thus the French uſe the words ve, 
and devetu, for infeft and diveſted; and the ſymbols of robes made 
uſe of univerſally in the collation, not only of crowns, but of inferior 
dignities, as peerages, and other titles of honour, favour this etymo- 
logy. Thele robes were, by the ancient uſage of this kingdom, im- 
mediately after the ceremony of conferring titles of honour, returned 
to the ſheriff, who had performed the inveſtiture in the King's name; 
and the ſheriff, as late as Craig's time, 716, 2. dieg. 2. & 2. was inti- 
tled to a compounded ſum in their place. The ancient form of inveſti. 
ture in lands was extremely ſimple. The ſuperior himlelt, have 
the right, delivered the poſſeſſion to the vaſſal on the ground 0! tg 
lands, and in preſence of the pares curiæ, which of itte!t perrected rhe 
vaſlal's right. Nor was there any declaration in writing made by the 
ſuperiors, who in thoſe days could generally ufe their {words better 
than their pens. Curia, or curtis, is the place or court where the ſu— 
perior exerciſed his juriſdiction over his vaſſals; and all theſe vaſſals, 
being alike ſubject to him, and lying under the ſame obligations to 
attend his court, were therefore ſtyled pares curiæ. Their preſence 
was, by our ancient uſage, fo eſſential to a feudal grant, that it was 
void without it : and they alſo had a power of judging in moſt caſes 
that fell under the ſuperior's juriſdiction, whether civil or criminal, 
trom whence the right which we retain to this day, of being tried in 
criminal proſecutions by a jury of our pares or peers, derives its origi- 
nal. If the ſuperior had no other vaſſal than him to whom he was 
making the grant, the vaſſals of the neighbouring ſuperiors were ad- 
matted to ſupply the place of the pares curie. In the courſe of time, 
it was judged reaſonable, for better preſerving the memory of the 
grant, that the ſuperior ſhould on the ground of the lands give a de- 
claration of it in writing ; and in token of his conſent, both he and 
the pares curiæ appended their ſeals to it. This declaration is called 
in the books of the feus, breve teſtatum, and atteſted brief, J. 1. Feud. 
t. 2. 3. &c. and is of the ſame nature with a charter. When afterwards 
ſuperiors came to have more frequent avocations, and could not al- 
ways be preſent themſelves at the inveſtiture, they figned the breve 
teflatum in favour of the vaſſal where-ever they happened to be; and 
at the ſame time they ordained their bailie to enter the vaſſal to the 
poſſeſſion with all convenient ſpeed : which new form was ſtyled an 


improper inveſtiture, where the charter granted by the ſuperior was an- 
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tecedent to, and diſtin from the poſſeſſion that the vaſſal afterwards Tr. III. 
received from the bailie in the ſuperior's name. W 
18. Craig informs us, Jb. 2. dieg. 2. $16. that the traces of the Traces of the 
old proper inveſtiture, which was performed unico contextu, might in give Jae 
his time be perceived in ſome parts of our highlands, and in the lands rightof Ock- 
bordering upon England, where the practice was retained of giving = tax Sher. 
ſſeſſion on the ground of the lands, by the ſymbol of a ſtone, a ſtaff, | 
or a bundle of graſs, without any writing, in preſence of the neigh- 
bouring inhabitants, who were aſſumed to fill up the place of the 
pares curiæ. The udal right of the ſtewartry of Orkney and Shetland 
iz of the ſame nature. When theſe iſlands were firſt transferred from 
the crown of Denmark to that of Scotland, the right of their lands 
was held by natural poſſeſſion, and might be proved by witneſſes, 
without any title in writing; which had probably been their law for- 
merly, while they were ſubject ro Denmark: and to this day, the 
lands, the proprietors of which have never applied to the ſovereign, 
or thoſe deriving right from him, for charters, are enjoyed in this 
manner : but where the right of lands in that ſtewartry has been once 
conſtituted by charter and ſeiſin, the lands mult, from that period, be 
governed by the common feudal rules; except church-lands whoſe 
valuation is no higher than L. 20 Scots, tie proprietors of which are 
allowed, by 1690, c. 32. to enjoy their property by the udal right, 
without the neceſſity of renewing their infeftments. Infeftment, or 
infeudatio, though in common ſpeech it be only underſtood of the ſei- 
fin, or inſtrument of poſſeſſion, 1s, in its proper ſenſe, ſynonymous 
with inveſtiture, and comprehends both the charter, by which the 
ſuperior ſignifies his will to grant, and the delivery of the poſſeſſion 
in conſequence of the charter, Cr. lib. 2. dieg. 2. $18. The word is 
frequently uſed for the charter alone, in the Rægiam Maje/tatem, and 
the other old books of our law. | | 

19. By a charter is here underſtood that writing which contains Charter. 
the grant or tranſmiſſion of the feudal right to the vaſlal. lt imports 
not, whether it be executed in the ſtyle of a diſpoſition, or of a char- 
ter, which differs from the other only in form; or, barely, of a pre- : 
cept of ſeiſin, or procuratory of reſignation : for a precept of Clare 
con/tat, or other precept of ſeiſin, or a bare procuratory of reſignation, 
may ſupply the place of a charter, becauſe any one of them expreſſes 
the preſent will of the granter to transfer the property. Nay, a diſ- 
poſition, though it ſhould contain a clauſe obliging the granter to ſign 
a charter, is a valid alienation, without any charter following on it ; 
and, on the contrary, a charter, though it ſhould relate to a prior 
obligation, or though it ſhould bear to be granted agreeably to the con- 
ditions contained in a former diſpoſition, is good againſt the granter, 
without producing thoſe former deeds. The granter may indeed 
infiſt in that caſe againſt the vaſſal to exhibit them, that the effect of 
the charter may be regulated accordingly ; but it they be loſt without 
fraud, the charter is effectual, S/. b. 2. f. 3. F 14. 

20. Charters by ſubject- ſuperiors are granted either a me, or de me. Chartersame 
Charters a me, are thoſe which are holden, not of the granter himſelf, and de me. 
but of his ſuperior ; and ſuch in an eminent manner are all thoſe 
that arE taken holden of the higheſt ſuperior, or of the church, or in 
burgage, where the church or borough are no more than adminiſtra- Charters ori- 
tors for the King, St. b. 2. f. 3. $27. verſ. The doubt is. The words of — by 
ſuch charters are, Tenend. a me de ſuperiore neo; by which is meant, ran” 
that the ſuperiority is not reſerved to the granter, but is transferred 
from him to his immediate lawful ſuperior. Seifin, if it proceeds on 
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a charter a me, is ineſſectual till it be confirmed by the granter's ſu. 
perior; for no lands can be holden of a ſuperior, till he, by ſome act 
of his own, ſhall receive the vaſſal, or confirm the holding. And it is 
becauſe charters of this kind require the interpoſition, not only of the 
granter, but of his ſuperior, and becauſe vaſſals were in ancient times 
publicly received in the ſuperior's court before the pares curiæ, that 
theſe charters have got the name of public rights. A charter de me, is 
that by which the lands are to be holden immediately of the diſponer 
himſelf, from the words in the charter, Tenend. de me et ſucceſſoribus meis, 
Theſe rights are ſometimes called e, from bas, lower; becauſe char. 
ters holden of the granter are of a kind inferior to thoſe which are 
holden of the granter's ſuperior: and ſometimes private; becauſe 
they may be executed in a latent way, without the knowledge of any 
other than the granter and his vaſſal; and conſequently, before the 
eſtabliſhment of the records, might have been the more eaſily concealed 
from ſingular ſucceſſors. Charters de me are alſo ſtyled ſubaltern, be- 
cauſe they are ſubordinate to the right which is in the granter him- 
ſelf, in oppoſition to charters which are either holden of the granter's 
ſuperior, or confirmed by him. Charters are either original, or by 
progreſs. An original charter is that by which the fee is firſt granted, 
and it muſt be the rule for explaining all poſterior charters : ſo that 
charters by progreſs are, in dubious clauſes, to be interpreted agree- 
ably to the original one; and all clauſes in the original charter are in 
the judgement of law implied in charters by progrels, if there be no 
expreſs alteration, Cr. lib. 2. deg. 2. & 27. and lib. 2. dieg. 12. & . All 
ſubſeus or charters to be holden of the granter, are original ; becauſe 
a new fee is thereby created, which before had no exiſtence. A char- 
ter by progreſs is a renewed diſpoſition or tranſmiſſion of a fee for- 
merly granted, which proceeds, either on retour, or reſignation, or con- 
firmation ; all which will be conſidered under their proper heads, 
Thus, charters by the ſuperior to the heir of his vaſſal, or by a vaſſal 
to a ſingular ſucceſſor, to be holden of the granter's ſuperior, or char- 
ters of adjudication, are all rights by progreſs; for they are barely 
tranſmiſſions of a former right. Charters are alſo divided into vo- 
Jantary and neceſſary. Voluntary charters are granted by the ſupe- 
rior, of his own free will, without compulſion. A neceſſary charter, 
or a charter upon obedience, is that which the law obliges the ſupe- 
rior to grant. Thus, where a creditor who adjudges his debtor's lands, 
gives the ſuperior a charge to receive him as his vaſſal, the ſuperior 
is laid under a neceſlity to give obedience to the charge, and to re- 
ceive the adjudger by giving him charter and ſeiſin. 

21. Charters begin with the name and deſignation (or addition) of 
the granter, who is the proprietor of the lands diſponed. Where 
there is an uncertainty in whom the property is veſted, the grantee 
may deſire, that, for his ſecurity, every one who has a claim to the 
ſubject may concur in granting the deed : for though the right can 
be tranſmitted only by the true proprietor, yet the concurrence of a- 
nother who is ſuppoſed to have alſo a title to it, is, without vitiating 
the charter, held as ſuperfluous, or pro non adjecto. It has been dil- 
puted, whether a charter be valid which is granted by one who is not 
truly the owner, but to which the owner ſubſcribes as conſenter ? 
Craig's diſtinction upon this queſtion, between a granter who has no 
ſhadow of right, and one who has ſome appearance of a claim to the 
ſubject of the grant, ib. 3. dieg. 1. F 29. ſeems to be without a real 
difference. It is a more probable opinion, that as the transference of 
property is grounded on the proprietor's conſent, that conſent, in what. 

ever 
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ever form adhibited, muſt have the effect, either of tranſmitting the 
roperty, or at leaſt of creating an obligation againſt the conſenter, 
on which the grantee may bring an action of adjudication in imple- 
ment; and that this muſt hold, though he, who takes upon him to 
grant the charter ſhould not have the leaſt colour of a title. In que- 
ſtions which concern the effect of one's ſubſcribing a deed as con- 
ſenter, a diſtinction may reaſonably be made, between a right of pro- 
perty in land, and that of a debt or ſum of money ſecured upon land. 
If one who has a claim of property in an heritable ſubject, conſent to 
a diſpoſition of that ſubject granted by a third party, his conſent is, 
in the judgement of law, equivalent to a total conveyaace of his claim, 
or at leaſt to an obligation to grant a conveyance ; fince, if the con- 
ſent were not ſo interpreted, it would be quite eluſory. But if one 
who has a ſum ſecured on lands, conſent to a diſpoſition granted by 
another of any lands on which he is ſecured, his conſent imports only, 
that he it not to uſe his ſecurity to the diſturbing of the diſponee in 
the poſſeſſion of his purchaſe ; but by no means to cut himſelf off 
from a perſonal action againſt the debtor, or from a real action againſt 
any other lands upon which alſo his debt may be ſecured, Home, 129. 
22. After the name and deſignation of the granter, follows that 
clauſe in the charter called the narrative, or recital. In charters granted 
by the Crown, this clauſe commonly expreſſes the merit or ſervices 
of the grantee, as the cauſe inductive of the grant, if it be an origi- 
nal charter: and as theſe narratives may be falſe, our ſovereigus have 
always claimed a power of revoking deeds granted on the ſuggeſtion 
of a falle narrative. In charters granted by ſubjects, the cauſe of 
granting is alſo ſet forth in the narrative, whether it be for a price, 
or in implement of a former contract, or a donation, Cc. If it bears 
to be granted for a price, the granter's acknowledgement of the pay- 
ment, and his diſcharge of the price conſequent thereupon, is full 
evidence of its being paid; for in rights granted by ſubjects, a recital, 
however falle, is preſumed true againſt the granter, who himſelf aſ- 
ſerts the truth of it. Yet it it hall appear that the granter, after 


having got the ſigned charter in his hands, /pe numerande pecuniæ, has 


fraudulently detained it without paying the price, he is liable ex dolo. 
A charter which proceeds merely trom the love and favour which the 
granter hath for the grantee, is ſaid to be granted for a lucrative or 
gratuitous cauſe, If the grant has been made for a price paid, or 
other valuable conſideration, the cauſe is called onerous. To theſe a 
third may be added, v22. a rational cauſe, where it appears reaſonable 
for the granter to execute the deed, though he lies under no legal ob- 
ligation to it. The different effects of each of theſe as to the diſpo- 
nee, either in queſtions with the diſponer himſelf, or with his credi- 
tors, ſhall be afterwards explained. If the narrative expreſſes no cauſe, 
Craig is of opinion, /ib.2. dieg. 3. d 18. that the queſtion, whether the 


grant be onerous or gratuitous? may be judged of by the words of 


alienation. The words give, grant and diſpone, he thinks, import a do- 
nation; but the words /e and diſpone, imply an onerous cauſe. Lord 
Stair, who favours this diſtinction, b. 2. t. 3. $ 46. affirms, that if no 
cauſe be either expreſſed or implied, the right is to be accounted gra- 
tuitous, 5. 2. f. 3. $14. verſ.1. An inſtance of which he gives, in a 


right where the diſpoſitive deed is barely a precept of ſeiſin, without 


reference to any charter or formal diſpoſition, zb:d. ver/. 4. 
23. The next clauſe is the diſpoſitive, beginning with theſe words, 
To have given and granted, or To have ſold, alienated, and diſponed. Here 
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the particular object diſponed, by its ſpecial boundaries or march. 
ſtones, or by its ſituation, or other characters, ſo that it may be di- 
ſtinguiſhed from all others: for the conveyance of an uncertain ſub. 
ject is inept and ineffectual. In this clauſe is alſo inſerted, by our 
preſent ſtyle, the order of ſucceſſion, and the limitations upon the 
fee; which, by oür ancient forms, were inſerted in the clauſe of Te. 
nendas, All ſubjects which fall not under the appellation of part and 
pertinent of that which is diſponed, muſt be particularly mentioned 
in the diſpoſitive clauſe, in order to their being carried by the grant, 
Nor is it ſuſſicient for that purpoſe, that they be ſpecially expreſſed 
in any other clauſe ; for the chief intention of the diſpoſitive clauſe 
is to mark out and convey to the grantee the whole ſubjects to which 
he is to have right by the grant; the other clauſes ſerve for quite dif- 
ferent purpoſes. In charters by progreſs, whether granted by the 
crown or a ſubject ſuperior, a clauſe is ſometimes ſubjoined to the 
diſpoſitive called, De novo damus, by which the ſuperior grants de ng 
the ſubjects, rights, or privileges, therein deſcribed. Theſe clauſes 
are commonly inſerted, where a vaſlal, ſenſible of a defect in his for. 
mer right, or of heavy burdens chargeable upon it for the caſualties 
remaining due to the ſuperior, applies to have his right renewed by 
the ſuperior, with a clauſe of novodamus 3 by which the vaſſal is ef. 
fectually ſecured againſt the defects of his former right, and againſt 
the conſequences of all arrears formerly incurred by him. For a 


and an original grant implies a releaſe to the vaſlal from all burdens 
affecting the property previouſly to the date of it. One might ima- 
gine, from the words of this clauſe, that it ought to contain a grant 
of no ſubject which had not been made over to the vaſſal in a former 
charter; for the expreſſion de novo damus ſeems to import, that the 
right of that very ſubject had been formerly made over to the vaſſal, 
and that the ſuperior then granted it to him of new ; and indeed they 
are for the moſt part no more than renewed rights: yet it has been - 
adjudged by repeated deciſions, that a charter of novodamus may be 
itſelf a firſt grant, as well as the renovation of a former; and that 
every ſubject or right expreſſed in the clauſe of novodamus 1s deemed 
to be effectually conveyed to the vaſlal, though there had been no 
antecedent title to it in his perſon, Feb. 29. 1080, Scot 3 July 14. 1737, 
Heritors of Spey. In all charters by progreſs, there is a clauſe imme- 
diate after the diſpoſitive, ſtyled, from its words, Que quidem, which 
expreſſes who the former vaſlal was, and in what manner the right 
was tranſmitted fram him to the granter, whether by reſignation, or 
by what other form of conveyance. 

24. The next clauſe in a charter is the Tenendas, ſo called from the 
firſt words, Tenend. predictas terras 3 which points out the ſuperior of 
whom the lands are to be holden, and the particular tenure under 
which they are enjoyed, whether by blanch-farm, feu-farm, Cc. 
In this clauſe, the lands diſponed are not only repeated, but, for 
the vaſlal's greater. ſecurity, as ſeems probable, an anxious enume- 
ration is ſubjoined of ſeveral particulars not expreſſed in the diſpo- 
fitive clauſe, with houſes, buildings, tofts, crofts, &c. But this adds 
nothing to the right of the grantee : for ſuch of the articles as were 
truly part or pertinent of the lands diſponed, would have been car- 
ried by the charter, though no mention had been made of them, either 
in the diſpoſitive or any other clauſe of the charter; and ſuch as were 
neither part nor pertinent of the ſubject, could not, by the rule laid 


down /upr. $23. be carried, though mentioned in the Tenendas, ſince 
| they 
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they were not contained in the diſpoſitive clauſe. The next clauſe in 
a charter is the Reddendo, which takes its name from the firſt words 


ol it, Reddendo inde annuatim. By this is fixed the nature and extent 


of the particular ſervice or duty to be performed or paid by the vaſlal 
to the ſuperior; for in all feudal tenures, even the leaſt rigorons, 
ſome duty or acknowledgement is due by the vaſſal. Becauſe the 
clauſe of Reddendo points out the particular duty to which the vaſſal 
is ſubjected, the duty itſelf frequently gets the name of the Reddendo 
in our law-language. 

25. After the clauſe of Reddendo, follows that of warrandice, or 
warranty, by which the granter becomes obliged, that the ſubject 
made over ſhall be effectual to the vaſſal, and not evicted from him 
by any one as having a better or preferable right to it. The obliga- 
tion of warrandice is, without any ſpecial or expreſs clauſe, implied 
in all deeds, either in a more extended, or in a more limited degree, 
according to the nature of the deed. In donations, an obligation is 
implied, that the donor thall grant no contrary deed, by which the 
donation may be rendered ineffectual. But as he who makes over a 
ſubject gratuitouſly, is underſtood to transfer it barely as it was veſt- 
ed in himſelf when he made the grant, without diſabling himſelf 
from fulfilling his former obligations, according to the rule, /. 149. 


De reg. jur. the obligation of warrandice extends, in ſuch caſe, neither 


to paſt deeds already granted by the donor, nor even to future, where 
they are neceſſary, i. e. ſuch as the donor may be compelled to fulfil 
in conſequence of an anterior obligation or promiſe. Where the 
deed is granted for a cauſe, onerous indeed, but below the true value 
of the ſubject ; or where a doubtful right is, by tranſaction, convey- 
ed for a compounded ſum ; warrandice is implied, not only againſt 
the granter's future deeds, but his paſt. In ſales of land, or in diſ- 
poſitions for a juſt and adequate price, an obligation is implied a- 
gainſt the granter, to warrant the ſubject, not only againſt his own 
acts, whether paſt or future, but againſt all defects that may appear 
to have been in his right to it antecedently to the grant: for an ade- 
quate onerous cauſe implies always abſolute warrandice. Nor is it 
repugnant to this laſt rule, that in the aſſignation of a debt, decree, 
or other perſonal right, the implied warrandice does not extend to the 
ſolvency of the debtor, but barely to the validity of the debt, though 
the cedent ſhould, at aſſigning the debt, have received from the aſ- 
ſignee the whole ſums contained in it; ſee Fount, March 4. 1707, Rid- 
del; for the allignee's loſs in ſuch caſe ariſes, not from any defect 
in the debt or decree aſſigned, but from the inſolvency or diſability 
of the debtor. And this is allo agreeable to the Roman law, by 
which the granter of the conveyance of a debt was bound in no 
higher warrandice than debitum fibefſe, that the debt was legally due; 
but he was not underſtood to warrant debitorem locupletum effe, that the 
debtor was able to pay, ni/i aliud convenerit, I. 4. De bered. vel. act. vend. 
A bare conſenter to a charter or diſpoſition is liable in no degree of 
implied warrandice : for he is not the feller ; he only gives his con- 
ſent at the deſire of the purchaſer ; which, though it imports a con- 
veyance of all right that he the conſenter can claim in the ſubject, 
cannot be ſtretched to an obligation of warrandice againſt him, 

26. Warrandice, when it is expreſſed in the charter, is either per- 
ſonal or real. Perſonal warrandice, where the granter is bound only 
perſonally, is either general or ſpecial. A general clauſe of warran- 
dice is that by which the granter warrants the deed, but without 


ſpecifying by what kind or degree. And this clauſe infers no ſtronger 
| obligation 
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obligation upon the granter, than if the clauſe had been omitted; 
for it is explained into an higher or lower degree of warrandice, ac. 
cording to the rules ſet forth in implied warrandice. Special war. 
randice is, either, , ſimple, that the granter ſhall do no act incon. 
ſiſtent with the grant ; which is of the ſame nature with that implieq 
in donations. 24/y, Warrandice from fact and deed, that the granter 
neither ſhall do, nor hath done, any contrary deeds ; which anſwers 
to the warrandice implied in tranſactions. And this kind is ſome. 
times ſo expreſſed as to extend allo to the deeds of the granter's an- 
ceſtors and authors, from whom he himſelf derives right. 3dly, Ah. 
ſolute warrandice contra omnes mortales, or, as it is commonly tranf. 
lated, again/t all deadly, by which the granter becomes liable, though 
he or his authors have done no deed counteracting the warrandice, 
if, through any defect in the right, the ſubje& warranted be evicted, 
either wholly or in part, from the diſponee, by a third party. The 
clauſe of abſolute warrandice is ſometimes ſo conceived, that the 
granter is not bound farther than to the extent of the ſums received 
by him in conſideration of the right. 

27. As, in aſſignations of debt, implied warrandice reaches not to 
the ſolvency of the debtor, becaule that does not proceed from an 
defect in the right; ſo alſo, though the cedent ſhould bind himſelf 
expreſsly in abſolute warrandice, his obligation would import barely, 
that the bond 1s a valid deed, not to be impeached by any legal ex- 
ception, Nov. 24. 1671, Barclay; even though it ſhould be conceived 
in the following words, that the ſum ſhall be effeftual to the aſſignee, 
Dec. 12..1671, Liddel. And this doctrine holds in every-caſe where 
the principal ſubject conveyed is a bond, account, decree, or other 
voucher of debt, though the granter ſhould, in farther ſecurity of 
the aſſignee, make over to him an appriſing led upon the debt aſſign- 
ed, with abſolute warrandice, Harc. 1015. 1016. Expreſs warrandice 
prevails over that which is implied, though Craig ſeems to affirm the 
contrary, /ib. 2. dieg. 4. \ 1. 2.; for all obligations, in lawful matters, 
muſt be binding on the parties obliged. And therefore, if one who 
makes a gratuitous grant, ſhall, ens et prudens, bind himſelf in abſo- 
lute warrandice, he ought, both in law and equity, to be tied by his 
obligation. And, on the other hand, where a ſubject is made over 
for an onerous cauſe, the grantee may without doubt undertake the 
hazard of all the defects in the right, by accepting of the diſpoſition, 
with warrandice from fact and deed, Far. 1732, Craig; for, in all 
theſe caſes, pacta dant legem coutractui, and volenti non fit injuria. Vet, 
fir/t, a clauſe exempting the granter from warrandice in the moſt ex- 
preſs terms, is not ſufficient to ſecure him if he ſhall afterwards grant 


an inconſiſtent deed ; for no agreement, let it be ever ſo explicit, 


ought to protect againſt the conſequences of fraud or deceit. 2d!y, 
In grants by the crown, no action of warrandice lies againſt the ſo— 
vereign, though they ſhould contain an expreſs obligation to warrant ; 
for ſuch clauſe is preſumed to have crept in per incuriam, through the 
careleſſneſs of the crown's officers, by whoſe negligence the King 
himſelf ought not to ſuffer. But the ſovereign, when he grants a 
charter, not in conſideration of the grantee's ſervices, as ſovereign, 
jure coronæ, but tanquam quilibet, for a juſt price, muſt be liable to 
the common rules; utizur jure communt; and therefore he, and his heirs 
who ſucceed to him in his private patrimony, are liable in the ſame 
degree of warranty as other granters, according to the nature of the 
right: yet ſuch warrandice cannot affect the patrimony of the crown. 
3dly, Churchmen, who had feued or let in leaſe any part of their 


church-lands, 
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church- lands, which were afterwards annexed to the crown in 1587, 
were not obliged in warrandice, except from their own fact or deed, 
to the feuers or tackſmen, though they had, by an expreſs clauſe, 
warranted their rights; becauſe thefe lands were, by a public law 
ſterior to their grants, annexed to the crown, 1587, c. 29. ver/. 4. 
28. Warrandice is real only in two caſes : Vi, Where ſome lands 
are principally and preſently made over to a purchaſer ; and others, 
which get the name of warrandice-lands, are diſponed only eventually 
in ſecurity of the principal lands. The purchaſer who has this ſecu- 
rity, may have recourſe to the warrandice-lands, in the event that the 
principal lands are evicted or carried off from him ; but except in the 
caſe of eviction, the purchaſer acquires no right in them ; for they 
are diſponed merely to ſecure him in the lands, the property of which 
is preſently transferred to him. The purchaſer, if the principal lands 
he evicted from him, muſt obtain a decree, declaring, that the war- 
randice is incurred by the eviction, before he be entitled to recourſe 
on the lands diſponed to him in warrandice *. 2d4/y, Warrandice may 
he real, by the excambion or exchange of one piece of land for ano- 
ther: for if, after the excambion, the lands exchanged be evicted 
from any of the contracting parties, he who ſuffers the eviction hath 
recourſe upon his own original lands which he gave in exchange for 
the lands evicted, not only againſt the heirs of the party with whom 
he made the exchange, but againſt his ſingular ſucceſſors; that is, all 
who have acquired any right to them ſince the excambion, though 
ſuch right may have been granted previouſly to the eviction, Nov. 25. 
1623, E. Melroſe contra Rer. And this recourſe is competent, not 
only to the excamber himſelf, and his heirs, but to all to whom he 
ſhall make over the ſubject excambed by ſingular titles. This kind 
of warrandice is conſtituted by the law itſelf, without the convention 
of parties; and may therefore be called implied: for though no right 
ſhould be reſerved on the ſubject exchanged, yet the moment after 
eviction, the right that the party diftreſſed had before to his own 
original property, co iþ/» revives, Nor is he under any neceſſity to 
prove his right in that jubject, otherwiſe than by the recital in the 
contract of excambion 5; becauſe it is to be preſumed, that when the 
exchange was made, he delivered his title-deeds to the other 
contracting, July 14. 1629, L. Wards. To conſtitute this fort of war- 
randice, the deed by which the lands are exchanged, muſt expreſsly 


bear to be an excambion. 


29. Warrandice, though only from fact and deed, may, in ſome 


caſes, be incurred from the nature of the obligation, without either 
any defect in the right, or any deed of the granter. Thus, if in a 
marriage- contract, the rent- roll of the lands allocated for the widow's 
jointure ſhould be warranted to amount to a determinate yearly ſum, 
the warrandice 1s incurred by every accident or misfortune by which 
they are reduced to a lower rent, ex. gr. by inundation or famine, 
let the right itſelf be ever ſo unexceptionable ; becauſe, in the caſe 
ſtated, the granter is preciſely obliged that the widow ſhall in no 
caſe have a leſs jointure than the yearly ſum mentioned in the con- 
tract, St. 5. 2. f. 3. $46. All loſſes or burdens befalling the ſubject 
diſponed, after the date of the grant, and which had no cauſe anterior 
to it, whether by. fatality, March 10. 1636, La. Dunipace, or by a ſta- 
tute impoſing an additional tax on the ſubject, St. ibid ; July 12. 1667, 
Watſon, are upon the purchaſer's hazard, and fo infer not contraven- 
tion of warrandice: for as the whole benefit reſulting from the im- 
provement of the lands after the purchaſe, accrues to the purchaſer 
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as Proprietor, he muſt alſo run all the hazards of their becoming 
worſe, Nay, this doctrine obtains, though the ſupervening burden 
ſhould be impoſed under the authority of a public law prior to the 
grant, July 1. 1676, L. Auchintoul, unleſs the grantee, who knew, or 
ought to have known, the burden which -might be impoſed by law 
on the ſubject, hath taken care to ſecure himſelf, by the granter' 
expreſs obligation to warrant the right to him againſt that ſpecial 
burden; ſee Harc. 963. 

o. No action upon warrandice lies againſt the granter, till the 
ſubject be actually evicted from the grantee, either in conſequence of 
deeds of the granter counteracting the warrandice, if it be warran- 
dice from fact and deed, or of a defect in the right, if the warrandice 
be abſolute. Yet if a plain ground of diſtreſs ſhall appear from ſuch 
inconſiſtent deeds of the granter, he may be ſued, even before evic- 


tion, to purge all ſuch incumbrances ; and if he either cannot, or 
refuſes to purge, immediate action of recourſe lies againſt him at the 


ſuit of the diſponee, Feb. 17. 1672, Smith, It is inconteſted, that ab- 
ſolute warrandice, after the ſubject is evicted, founds the grantee in 
an action of recourſe againſt the granter, for making up to him the 
full damage he has ſuffered, either through the contravention of the 
warrandice, or any defect in the right. An offer by him who war. 
rants a right, therefore, to put the grantee in his own place, by 
making him full payment of the price he paid for it, with the intereſt 
from the time of eviction, is not ſufficient : for though this would 


indemnify the grantee, ſo that he would be no loſer by the bargain; 


yet the obligation to warrant is not intended barely for indemnifying 
the purchaſer, but for ſecuring him againſt all the conſequences of 
contravention ; and, of courſe, for making payment to him, in caſe 
of eviction, of the full value of the ſubject at that period, together 
with the loſs he has ſuſtained through the want of it from that time, 
All writers admit this to be law in the warrandice of irredeemable 
rights of heritable ſubjects; becauſe there the buyer accepts of the 


right, with the chance of the lands becoming better or worſe ; and 


as he muſt ſuffer the loſs upon their ſinking in value, he ought alſo 
to have the benefit ariſing from their improvement. But in redeem- 
able and perſonal rights, Stair, b. 2. f. 3.4 46. verſ. Warrandice hath no; 
and Bankton, h. 2. t. 3. F124. are of opinion, that the effect of warran- 
dice ought not to rife higher than the ſum paid for the right ; be- 
cauſe in theſe the matter is more liquid. This poſition, if it is to be 
reſtricted to the caſe of implied warrandice, may perhaps be founded 
in equity: but if it is meant of abſolute warrandice expreſſed in the 
grant, it appears inconſiſtent with the nature of that obligation, 
which ſtrikes againſt all defects in the grant itſelf, whether it be re- 
deemable or irredeemable, unleſs where the clauſe of warrandice is 
limited to the ſums received by the granter in conſideration 'of the 
grant ; and no deciſions of our ſupreme court are brought to ſupport 
that opinion. 

31. As warrandice is penal, at leaſt on the part of him who war- 
rants, it is Hricti juris; and conſequently, contravention of warrandice 
is not eaſily preſumed, nor the obligation to warrant extended beyond 
the ſtrict letter of it; ſee Br. 51. Upon this ground, abſolute war- 
randice is not incurred by every light ſervitude that the granter or 
his authors may have impoſed upon the lands conveyed, ſuch as lands 
are uſually charged with; ex, gr. aqueducts, paſſages, or even a mo- 
derate thirlage, June 21. 1672, Sandilands, But if the ſervitude be 
uncommonly heavy, the granter, who makes over the eſtate tanqgua"! 

: optimum 


1 — „ 1 — 2 8232 29 ol cd „ 8 81 1 - FEY aA ad aim n „ = 6 3 * _ „ ——— as 0 _ 1 _ a 3 8 i 3 * 


Of the Conſtitution of Heritable Rights, &c. 


207 


optimum maximum, incurs the warrandice. The obſervation made by T: r III. 


Stair, 5. I. T. 3. { 46. verſ, 1. that the obligation of warrandice in diſ- 
politions, becauſe it is perſonal, is not transferred by the vaſſal who 
is veſted with it, to his diſponee or ſingular ſucceſſor, unleſs it be 
either ſpecially aſſigned in explicit words, or generally in the aſſigna- 
tion of the title-deeds, ſeems not to be founded in law ; for the right 
of recourſe upon the warrandice being part of the right of the ſub- 
ject veſted in the diſponer, ought, as ſuch, to be carried from him, 
who diveſts himſelf of all right he can claim to it in favour of the 
diſponee, though it ſhould not be conveyed per expreſſum. But in- 
deed this obſervation can be of little uſe in practice; becauſe diſ- 
poſitions. by their uniform ſtyle, bear a clauſe, conveying all the title- 
deeds of the ſubject diſponed in favour of the diſponee. Where a 
perſon who makes a grant of lands, warrants them to the purchaſer, 
but excepts from the warrandice a ſpecial right, which he apprehends 
may be preferable to his own, that exception cannot hinder the pur- 
chaſer from ſtrengthening his title, by bringing a reduction of the 


from the purchaſer all claim of recourſe againſt the granter, in caſe 
that right ſhould have the effect of evicting the ſubject from the 
grantee, without the leaſt intention to fayour third parties, or to 
make that right a good one to him in whom it is veſted, July 18. 
1710, Gibſon of Dury. | 

32. Where lands are threatened to be evicted from a purchaſer by 
a right preferable to that which he got from the ſeller, the purchaſer 
ought in prudence to intimate to the ſeller his diſtreſs, that ſo he ma 
defend the right granted by himſelf : and this prevents the (eller from 
pleading, that the purchaſer had ſuffered the lands to be evicted 
from him by colluſion or negligence ; for if it ſhall appear that the 
eviction was occaſioned by a fact or omiſſion imputable to the grantee 
himſelf, he cannot be allowed to throw his loſs upon the granter, 
who was not to blame, let his obligation of warrandice be ever fo 
ſtrong. Yet intimation of diſtreſs is not preciſely neceflary ; for the 
purchaſer's right of recourſe continues competent to him, without 
ſuch intimation, if evidence 1s not brought, that in the action of 
eviction he had ſubmitted to ſome irrelevant defence, or ſubjected 
himſelf to an incompetent mean of proof, June 23. 1681, Clerk. And 
upon this ground it was decided, that though no intimation of di- 
ſtreſs was made, the purchaſer, from whom the lands were evicted, 
might in his action of recourſe found his plea upon the proof that 
was brought in the former proceſs of eviction purſued againſt him- 
ſelf, reſerving to the granter of the warrandice all objections againſt 
the validity of that proof, tanquam in libello, Falc. ii. 2. 

33. Long after the proper manner of inveſtiture fell into diſuſe, in 
which the poileſſion was delivered to the vaſſal unico contextu with the 
charter, notorial inſtruments of ſeiſin were unknown in Scotland. 
The feudal right was accounted complete, if the ſuperior's bailie, who 
had given poſſeſſion to the vaſſal, affixed his ſeal to the charter, in 


right excepted ; for | limo of ſuch exception is merely to cut off 


teſtimony that poſſeſſion was truly given, Cr. lib. 2. dieg. 7. F2.; or if 


the bailie ſigned a declaration, even in a ſeparate writing, that he had 
given poſſeſſion ; of which declarations ſome are yet extant, dated 
about the year 1400. And indeed, as in thoſe early times, before the 
atteſtation of a public notary was made an eſſential part of the inve- 
ſtiture, the expreſs will of the ſuperior, joined to the natural poſſeſſion 
of the vaſſal, was, by the general rules of law, ſufficient to veſt the 

property in him, a proof brought of the vaſſal's immemorial _ 
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tural poſſeſſion of the lands contained in the charter, founded a pre. 
ſumption, that he had been lawfully entered into it by the ſuperior, 
though there was no declaration, either by the ſuperior or his baile, at. 
teſting that fact, 2 24. 1625, Bor. of Stirling. At laſt, after the be. 
ginning of the fifteenth century, a practice was introduced, which ſoon 
became univerſal, that the ſuperior delivered to the vaſſal, along with 
the charter, a precept of ſeiſin, which, for above two centuries toge. 


ther, was made out in a writing ſeparate from the charter, till it was 


enacted, by 1672, c. 7. that all precepts, on charters granted by the 
crown, ſhould be ingroſled in the charter, towards the end of it ; that 
is, immediately before the teſting clauſe. This proviſion was ſoon 
after extended, by uniform cuſtom, to precepts flowing from ſubjec. 
ſuperiors. Now, therefore, all charters, without exception, conclude 
with a precept of ſeiſin; which may be defined, a command by the 
ſuperior who grants the charter, to his bailie, to give ſeiſin or poſſeſ- 
ſion of the ſubject diſponed to the vaſſal or his attorney, by the deli- 
very of the proper ſymbols. Bailie is derived from the French bailler, 
to deliver, becauſe it is the bailie who delivers the poſſeſſion at the ſu- 
perior's command. Though the name of the bailie to whom the pre- 
cept is directed is left blank, and any perſon whoſe name may be 
lawfully inſerted in the blank, can execute the precept, by giving ſei. 
fin to the vaſſal ; yet the precept muſt contain a ſpecial mandate to 
infeft the vaſſal , which cannot be ſupplied by any general powers, 
however ample ; becauſe a power granted by the ſuperior to diveſt 
Himſelf of heritage, is not to be preſumed. Whoever hath this pre- 
cept in his hand, is, on the contrary, preſumed to be the vaſlal's at- 
torney, for receiving poſſeſſion in his name, without any ſpecial 
power for that purpoſe, becauſe the receiving of poſſeſſion is an act 
beneficial to the vaſſal. But this preſumption does not exclude a 
contrary proof, where the taking of ſeiſin appears hurtful to the vaſ- 
ſal in whoſe favour the precept was granted. An example of this is 
given by Craig, /ib. 2. dieg. 7. $6. A creditor of a perſon deceaſed 
had procured ſeiſin to be taken upon a retour in the name of an ap- 


| parent heir, without his knowledge, in order to ſubject him to the 


Inſtrument of 
Seiſin. 


anceſtor's debts: on evidence of the fraud, the ſeiſin was declared void. 

34. This precept or warrant for taking infeftment is executed by 
an inſtrument of ſeiſin; which may be defined, the atteſtation of a 
public notary, that poſſeſſion was truly given by the ſuperior, or his 
bailie, to the vaſſal, or his attorney, in purſuance of the precept, by 
delivery of the proper ſymbols. By in/rument, in the Roman law, is 
frequently meant any vaucher or evidence in writing; but we uſe it 
in a limited ſenſe, to denote the written atteſtation of a particular 
fact or facts, under the hand of a public notary. Craig conjectures, 
lib. 2. dieg. 2. 18. that inſtruments of ſeiſin were not uſed in Scot- 
land till the return of James I. from England; but many ſeiſins are 
yet extant, dated about the beginning of that century, before his re- 
turn, the ſtyle of which differs little from the preſent. After notorial 
inſtruments were firſt uſed with us, they were not only ſuſtained as 
full evidence of the vaſſal's entry into poſſeſſion, but have been ac- 


counted a neceſlary ſolemnity for perfecting the feudal right, not to 


be ſupplied by a proof, either of natural poſſeſſion, or even of that 
ſpecial fact aſſerted in all ſeiſins, that the vaſſal was entered into the 
poſſeſſion by the ſuperior or his bailie ; and hence the maxim hath 
ariſen, Nulla ſaſina, nulla terra, This rule ſuffered, by our more an- 
cient uſage, an exception in the caſe of charters granted to communi- 
| „ 
* The vaſſal muſt be named and ſpecially deſigned in the precept, Kilt. Sein, No. 2. 
The lands muſt likewiſe be ſpecified in the precept, 13:4. No. 4. 
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ties, which were adjudged to require no ſeiſin, Hope, Seiſin, Fuly 9. Tir. Ik, 
1625, Bor. of Peebles ; but by later deciſions, ſeiſin is eſſential to the 

rſt conſtitution of feudal grants, even where they are made to cor- 

rations 3 becauſe without it the granter cannot be diveſted*, But 
infeftment need not be renewed at any time after; for ſeiſin is never 
renewed,except upon the change of a vaſſal; and communities never 
die, but continue always the fame, after the death of the preſent 


members, in the perſons of their ſucceſſors, _ | 
| An inſtrument of ſeiſin recites the whole ceremony obſerved What parti- 
at the taking of infeftment. Firſt, Either the vaſſal or his attorney _— GIG 
appears on the lands of which ſeiſin is to be given, holding in his 
hand the precept, which he delivers to the ſuperior, or, in his abſence, 
to the bailie. The bailie immediately delivers it, in the preſence of 
witneſſes, to the notary, who is to extend the inſtrument. Then the 
notary reads the precept ; after which, the ſuperior, or his bailie, de- 
livers to the vaſſal, or his attorney, earth and ſtone of the lands, or 
the other proper ſymbols, if the right granted be ndt a right of pro- 
perty in lands. Laſtly, The vaſſal, by himſelf, or his attorney, takes 
inſtruments in the hand of the notary, before witneſles, that he hath 
received ſtate and ſeiſin of the lands in due form. On this whole 
tranſaction, an inſtrument is extended in writing by the notary, who, 
after reciting in it the precept of ſeiſin, and as much of the charter as 
is neceſſary for underſtanding the precept, ſubjoins his own atteſta- 
tion, That he having been ſpecially called for that purpoſe, knew, 
ſaw, and heard, that theſe facts were ſo done as they are recited in 
the inſtrument, to which he and the witneſſes adhibit their ſubſcrip- 
tions. Seifin, when given by the ſuperior himſelf, and not by his 
bailie, is called ſeiſin propriis manibus, of which we have few inſtances, 
except in rights which are granted to the wife, children, or other per- 
ſons who are moſt intimately connected with the granter. 
36. The. ſymbols by which the delivery of a feudal ſubject is ex- Symbolsofin- 
preſſed, are different, according to the different nature of the ſubjects — 


that may be made over by a ſuperior, The ſymbols for land, are _ —_— 
taken on 


earth and ſtone; for mills, clap and happer ; for fiſhings, net and in 
coble ; for parſonage-tithes, a ſheaf of corn; for tenements of houſes - 6 Ts 
within borough, haſp and ftaple ; for patronages, a pſalm- book, and 
the keys of the church; for juriſdictions, the book of the court, Cc. 
Sometimes ſymbols are authoriſed by cuſtom to ſtand in place of de- 
livery, which have no reſemblance to the ſubject conveyed. Thus, the 
ſymbol in reſignations, which was originally a pen, has been now, for 
centuries paſt, ſtaff and baton ; which hath nothing analogons, either 
to the ſubject retigned, or the act of reſigning. Stair, b. 2. f. 5. § 3. 
and Mackenzie, b. 2. t.8. F15. are of opinion, that the ſymbol of a 
right of annuairent is either a penny money, if the annualrent be 
_ Payable in money, or a parcel of corn, or victual, if it be payable in 
victual: and though others maintain, that the ſymbol for all rights 
of aunualrent ought to be earth and ſtone, becauſe they are rights an- 
nexed to land; and that the additional ſymbol of a penny, or a par- 
cel of corn, ought to be joined to that other ſymbol], as the annual- 
rent is payable in money or in victual; yet no good reaſon can be 
aſſigned, why earth and ſtone ſhould make any part of a right of an- 
nualrent, ſince the property of land is not thereby intended to be con- 
veyed, but merely a rent iſſuing from it; which is aptly enough fi- 
gured by a penny of money, or an handful of grain, Doubtleſs cu- 
ſtom is ſufficient to decide this point; and till long uniform cuſtom 
ſhall have fixed it in one way, ſeiſin taken in either way will be re- 
Vo. I. 8 6g g ceived, 
The contrary was found, July 3. 1749, Kill. Seiſia, No. 1. 
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ceived*, Though ſeiſins ought regularly to bear the ſpecial delivery 
of the proper ſymbol, yet the court of ſeſſion have, in conſideration of 
particularcircumſtances, ſuſtained ſeiſins which mentioned barely, that 
actual, real, and corporal poſſeſſion of the lands was given, June 15, 


1630, E. Wigtoun ; or which bore delivery of the ground of the lands 


And givenby ' 


the ſuperior's + 


bailie. 


lattrument of 
{-16n is no e- 
vidence with- 
out its war- 
rant. Ex- 
ceptions to 
this rule. 


according to the precept, Dec. 23. 1680, L. Lamertan; or of earth and 
ſtone of the land and mill, cum omnt juris ſolennitate, March 15. 1631, 
L. Smeton. Seifin muſt be taken on the ground of the lands contain- 
ec in the precept: but this rule may, in caſes of neceſlity, be diſpen- 
ſed with by proper authority; as it was in the ſeiſin of Nova Scotia 
and Canada in favour of Viſcount Stirling, which, by the King's ſpe. 
cial appointment, was taken at the gate of the caftle of Edinburgh, 
St, b. 2. t. 3. $18, and afterwards ratified by parliament, 1633, c. 28, 
37. Seiſin of all lands, whether holden of the crown, or of a ſyh- 
je, might, by our old law, have been given in conſequence of the 
precept, by any perſon whom the ſuperior appointed for bailie; 
and the inſtrument might have been extended by any notary : but 
by 1540, c. 77. and 1555, c. 34 all ſeiſins upon precepts iſſuing from 
the King's chancery are ordained to be given by the ſheriff as bailie, 
and to be extended by the ſheriff-clerk, or his deputy, as nofary, 
Theſe ſtatutes are reſtricted by a poſterior declaratory one, 1600, c. 15, 
to ſeiſins on ſuch precepts iſſuing from the chancery as pals 70 heirs 
upon retour; becauſe when an heir is to enter by retour to lands holden 
of the crown, he becomes debtor to the crown in the caſualties of 
non-entry and relief ; and therefore the precept ought to be executed 
by none other than the King's ſheriff, as his bailte ; whoſe duty it 
is to receive payment, or take ſecurity for theſe caſualties, and to ac- 
count to the crown for them; whereas precepts iſſuing from the 
chancery upon reſignation are not directed to the ſheriff of the ſhire, 
(becauſe in theſe the crown's demands on him who 1s applying to 
be infeft are fully paid at paſſing the ſignature of his charter), but 
to ſheriff in that part, i. e. to any one who may be 
filled up in the blank; and who is perhaps called ſheriff in that part, 
becauſe he is to perform the ſheriff's office in that ſpecial matter. 
This reaſon of the difference between the two was ſuggeſted by 
Craig, lib. 2. dieg. 7. $22. before the declaratory ſtatute in 1600 was 
paſled. 

38. A ſeifin is barely a relative writing, referring to the precept on 
which it proceeds as its warrant ; and therefore is not received as 
evidence, unleſs the precept referred to, which is its warrant, be pro- 
duced ; non enim creditur referenti, niſi conflet de relato. Vet there are 
ſome ſeiſins which admit of no precept ; f/, Seifins by a huſband 
or father proprits manibus, which are not given in conlequence of any 
precept or mandate from the granter, but by the granter himſelf. 
Theſe are ſuſtained per /e, without any previous deed under the gran- 
ter's hand, where the proviſion 1s rational, in a queſtion with the 
granter's heir, St. 5. 2. f. 3. $19.; Mack. $15. h.t. But in order to 
give validity to a ſeiſin proprits manibus, where there is no antecedent 
deed to ſupport it, it muſt be ſigned, not only by the notary, but by 
the granter; for there cannot be in any caſe an effectual convey- 
ance of a feudal right, without ſome deed ſigned by the proprietor 
diveſting himſelf; and the law gives no credit to a notorial ſeiſin 
per ſe, which is but the aſſertion of a third party, as evidence that 
the proprietor was diyeſted, Pr, Falc. 28. And hence it is, that a ſei- 
ſin on the ſuperior's precept of Clare con/tat, in favour of an apparent 
heir, 1s not valid, unleſs it be ſupported by writings which e 

ö that 
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that the lands contained in the precept have been veſted in the heir's 
anceſtor. 2dly, A ſeiſin of burgage-tenements, given by the magi- 
{rate of a borough to an heir by haſp and ſtaple, can have no pre- 
cept for its warrant; becauſe in that form of entry the magiſtrate, 
after the heir's propinquity to his anceſtor is proved, gives him ſeiſin 
by his own hand. Theſe ſeiſins are therefore full evidence, both of 
the heir's propinquity, and of his being entered into the poſſeſſion, 
without any adminicle, Sf. 5. 2. f. 3. { 19. verf. Seiſins within b. ; but 
the anceſtor's titles to the ſubject muſt be proved aliunde. Seifins 
proprits manibus, even of burgage-tenements, when they proceed up- 
en reſignation in favour of ſingular ſucceſſors, are accounted null, 
without proper adminicles or vouchers: ſupporting them, St. ibid., 
Harc. 592. An inſtance will be given ir. f. 7. F 25. in which one 
who poſſeſſes under a ſeiſin which had a precept for its warrant, is 
exempted from the neceſſity of producing the precept. 

39. Inſtruments of ſeiſin were, for a long time, not diſcoverable 
by creditors or purchaſers, after the ſtricteſt inquiry. The protocol 
books given by the clerk-regiſter to notaries at their admiſſion, in 
which it was their duty to inſert, in their own hand-writing, copies 
of all the inſtruments made out by them, could contribute little to- 
wards the publication of ſeiſins to the lieges ; both becauſe the pro- 
tocols were not ordained to be lodged in any proper office for pn- 
blic inſpection, till the year 1587, and becauſe notaries at this day, 
even when they keep protocols, ſeldom inſert in them any inſtru- 
ments which are not thought of more than ordinary importance, 
They were truly calculated for no other end, than to make the uſe 
of all notorial inſtruments more certain to the proprietors, by their 
having acceſs to the notary's protocol for recovering them, if through 
any misfortune they ſhould have been loſt. This latency, as we ex- 
preſs it, of ſeiſins, rendered all conveyances of heritable rights moſt 
inſecure ; for purchaſers could not know by any reſearch, whether 
the lands for which they were to give their money, had not been 
formerly ſold, or charged with debts. The firſt ſtatutes enacted for 
publiſhing ſeiſins were, 1503, c. 89. and 1540, c. 79. : by which ſhe- 
riffs who gave ſeiſin of lands holden of the crown, were obliged to 
bring yearly to the exchequer a note, ſubſcribed by themſelves, of 
the dates of thoſe ſeiſins, and of the deſcription of the lands con- 
tained in them, to be entered into a record of that court. This was, 
with ſome additions, extended, by 1555, c. 46. and 1587, c. 64. to all 
ſeiſins, even of lands holden of ſubjects : but as no abbreviate was 
thereby directed to be taken of any other real right than of ſeiſins, 
and as, in the abbreviate of ſeiſins, it was not made neceſſary to in- 
ſert any of the conditions or limitations affecting the right, a more 
certain proviſion was made for the ſecurity of purchaſers and credi- 
tors, by two unprinted ſtatutes ; the one paſſed at Falkland, July 31. 
and recorded in the books of ſeſſion November 3. 1599 ; the other 
at Edinburgh, Nov. 1600, contained in the liſt of the unprinted acts 
of that parliament, N* 34. and referred to in an act of ſederunt, 
Jan, 6. 1604, enacting, That the full tenor, not only of ſeiſins, but 
of ſeveral other real rights therein mentioned, ſhould be regiſtered 
within forty days after their dates, in the regiſter of the ſecretary, 
under the ſanction of nullity. | 

40. As it appears by the before- cited act of ſederunt, Fan. 6. 1604, 
that thoſe unprinted ſtatutes were but little obſerved, a third act paſled, 
I617, c. 16, printed in our ſtatute-book ; by which all reverſions, re- 
greſſes, bonds for making reverſions and regreſſes, aſſignations and 
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and inſtruments of ſeiſin, are ordained to be regiſtered within ſixty 
days after their dates. The whole kingdom is, by this act, divided 
into a certain number of diſtricts, and a ſpecial regiſter appoined for 
each of them, without preciſely obſerving the limits of our counties, 
Thus, ſeiſins taken of lands within the ſtewartry of Monteith, which 
lies locally in the ſhire of Perth, muſt be recorded in the regiſter of 
the county of Stirling. Thus alſo, one regiſter is made to ſerve for 
the three ſhires of Aberdeen, Banff, and Kincardine; and fo of ſome 
others. It is left to every one's option to record his ſeiſins, reverſions, 
Sc. either in thoſe particular regiſters, or in the general regiſter at 
Edinburgh appointed for that purpoſe : And if the lands lie in two 
or more different diſtricts, the.right muſt be recorded, either in the 
particular regiſter of each of theſe diſtricts, or in that general regiſter 
at Edinburgh, which will ſerve for all. If ſeiſins are not thus record- 
ed, the act 1617 declares, That they ſhall make no faith in judgement, 
to the prejudice of thoſe who have acquired right to the lands con- 
tained in them; reſerving liberty to the obtainer of the ſeiſin, to uſe 
it againſt the granter and his heirs. The not regiſtration, therefore, 
does not avoid the ſeiſin; it is only a ground for poſtponing it in a 

ueſtion with third parties, who may claim the ſame ſubject under a 
title which has no dependence upon that ſeiſin. Hence tenants ſued 
by their landlord for rent, cannot object againſt the purſuer, that his 
ſeiſin is not regiſtered ; for let the landlord's right be ever fo lame, 
it is the only foundation of theirs. And this is alſo the caſe of a vaſſal, 
who cannot object the want of regiſtration againſt his ſuperior's 
ſeiſin, upon which alone his own right is grounded. Neither can 
this exception be moved, even by one who has a preferable title, if 
he be heir to the granter of the unregiſtered ſeiſin; for the ſtatute 
expreſsly reſerves the full effect of ſuch ſeiſins, not only againſt the 
granter himſelf, but againſt his heir, June 30. 1705, IL. Ludquhairn. 
The hiſtory above related of this part of our law, ſerves to explain a 
paſſage in Craig, ib. 3. dieg. 3. H 25. which might otherwiſe embarraſs 
the reader, and ſeems to have miſled Lord Stair in his reaſoning, 6, 2, 
t. 11. $11. Craig, in that paſlage, takes it for granted, that a ſeiſin 
not regiſtered within forty days after its date, is void; whereas, by 
the only printed ſtatute relative to that matter, ſeiſins may be regi- 
ſtered within ſixty days: and though they ſhould continue unregi- 
ſtered, they are not utterly void, fince full effect is reſerved to them 
by the act againſt the granter and his heirs. But no obſcurity re- 
mains, when it is attended to, that the printed ſtatute in 1617 had 
not paſſed when Craig's treatiſe was compoſed ; and that the un- 
printed acts then in force, required the regiſtering of ſeiſins within 
forty days, under the ſanction of abſolute nullity &. 

41. From this act, ordaining the regiſtering of ſeiſins, burgage- 
ſeifins are excepted, It had been enacted by a former law, 1567, 
c. 27. That all ſeiſins of burgage-lands and tenements ſhould be given 
by the bailie of the borough, and the inſtrument made out by the 
common clerk ; otherwiſe that they ſhould be void. After the paſ- 
ſing of this ſtatute, the common clerks, who alone could be notaries 
to burgage-ſeifins, were tolerably exact in booking them in their pro- 
tocols ; which Mackenzie, in his obſervation on that ſtatute, aſſigns 
as the reaſon, why ſeiſins within borough were excepted from the 
poſterior act 1617, But as the ſecurity of ſingular ſucceſſors remain- 
ed ſtill imperfect by this exception, depending entirely on the dili- 
gence and probity of the common clerks, and as their exactneſs was 

| ſometimes 
See an analyſis of the act 1617, c. 16. by Lord Kames. Elucidations, art. 35. 
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ſometimes perceived to fail, particularly in a caſe June 30. 1668, 
Burnet, the court of ſeſfion, by at of ſederunt, Feb. 22. 1681, decla- 
red, that they would hold all ſeiſins granted within borough, which 
were not regiſtered in the borongh-books after the manner preſcribed 
by the act 1617, as fraudulent deeds : And immediately after, a ſta- 
tate paſſed in parliament, 1681, c. 11, extending the regulations of 
1617, c. 16. to ſeiſins within borough. In this act, it is alſo declared, 
that the books of the town-clerks of boroughs ſhall depend on their 
own magiſtrates, and not on the clerk-regiſter. Though, when a bo- 
rough happened to be without magiſtrates, ſeiſin of the tenements 
within that borough, given by the ſheriff of the county, has been ſu- 
ſtained from the neceſlity of the caſe, July 21. 1666, Thomſon ; yet the 
expedient mentioned, ſapr. b. I. t. 3. H 23. is now generally made uſe 
of for ſupplying that temporary want, 

42. Where ſeiſins, or other real rights, were recorded in purſuance 
of the act 1617, the principal writings, after they were entered into 
the record, were delivered back to him who preſented them for regi- 
ſtration, with an atteſtation, ſigned by the keeper of the regiſter, that 
they were ſo entered: And becauſe the keeper ſometimes neglected to 
enter them in the regiſter-book, it was enacted by 1686, c. 19. That 


though no entry ſhould be truly made, fthe writings were to be held 


as regiſtered, if they were given back to the party, with the uſual at- 
teſtation ſubſcribed by the keeper. This act was, as Lord Stair juſtly 
argues, b. 2. f. 3. $22. utterly inconſiſtent with the former law, which 
it pretended barely to explain; and at the ſame time deſtroyed the 
ſecurity of ſingular ſucceſſors, who could not, by any ſearch, diſcover 
ſeiſins, or other real rights, which had never been inſerted in the re- 
cord. It was therefore found neceſſary to declare, by 1696, c. 18. that 
no ſeiſin, nor other real right, appointed to be recorded by act 1617, 
ſhould be of force, if it was not booked and inſerted in the regiſter : 
And the party who ſhall loſe his preference by the negligence of the 
clerks or keepers, in not regiſtering the writings preſented to them, 
is, by that ſtatute, intitled to an action of damages, not only againſt 
the clerks themſelves, but againſt their heirs, though no ſuch action 
ſhould have been commenced in the clerk's lifetime ; which penalty, 
againſt the heir of the clerk, is introduced in odium of ſuch negli- 
gence, contrary to a rule to be explained, 3. 4. f. 1. $14. It was long 
made a doubt, whether, in a competition between two ſeiſins, both 
regiſtered within ſixty days after their dates, in purſuance of the act 
1617, the ſeiſin firſt in date, or that which was firſt regiſtered, though 
poſterior in date to the other, ought to be preferred, Steu. Anſ. v. Sei- 
in. But this doubt is removed by 1693, c. 13. which enacts, that all 
real rights, on which ſeifin ſhall be taken, ſhall be preferred according 
to the priority, not of the ſeiſins themſelves, but of their regiſtrations : 

the reaſon of which is given in the act immediately following, c. 14. 
72, that though real rights ſhould be regiſtered within fixty days af- 
ter their dates, they continue latent, as to ſingular ſucceſſors, till re- 
giſtration; for the date of a ſeiſin cannot be known till it be regi- 
ſtered. Though a competition between two ſeiſins of lands holden 
of the granter, is determined ſolely by this rule of preference, ſome- 
thing more is required in rights which hold of the granter's ſuperior: 
for as no ſeifin upon a public right is valid, till it be confirmed by 
the ſuperior, the preference, in a competition between two ſuch 
rights, depends, not on the date of the regiſtration of the ſeiſins, but 
of the ſuperior's confirmation, 1578, c. 66. ; vid. infr. t. 7. H 14, 15: 3 
St. ö. 4. t. 35. $10. But if ſeiſin was not taken upon the public right 

Vor. I. | H hh till 


213 


TI r. III. 
— _ 


Seifins are 
preferable, 

according to 
the date ot 
their regi- 

ſtration. 


214 


Book II. 


An extract 
from the re- 
giſter, is as 
probative as 
the principal 
inſtrument, 

unleſs forge- 


ry is alleged. 


The crown's 
right is com- 
lete without 
eſin. One 
ſeiſin ma 
ſerve for ſe- 
veral conti- 
guous ſub. 
jects. 


ſeiſin, all ſubſequent diſponees muſt alſo complete their right to it by 


protocol, if the witneſſes be ſtill alive to atteſt it; and this inſtrument 
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till the ſuperior had confirmed it, the date of the regiſtration of the 
ſeiſin is the rule of preference, S!. ibid. & 11. and Append. $2. From 
this rule, that ſeiſins are preferable according to the dates of their re. 
giſtration, ſeveral exceptions are at length mentioned by Stair, z,,, 
t. 35. $13. to 25-3 all of which ſhall be explained under their proper 
heads. 

43. An inſtrument of ſeiſin cannot be ſupported againſt an allega. 
tion of forgery, by producing an extract of it from the regiſter of ſci. 
ſins ; for as the principal ſeiſins are, upon the regiſtration, delivered 
back to him who preſented them, that regiſter ſerves only for publj. 
cation to the lieges, not for the cuſtody or preſervation of the original 
inſtruments : but in every other caſe, the extract of a ſeiſin is as pro- 
bative as the principal itſelf. Where the principal ſeiſin is loſt, it 
may be renewed by the notary in whoſe hand it was taken, from his 


will be as effectual in all reſpects as the one loſt, fince both are the 
atteſtations of the ſame facts, by the ſame notary and witneſſes. It i 
therefore the duty of the keeper of the regiſter, to mark the renewed 
inſtrament as regiſtered of equal date with the regiſtration of the in- 
ſtrument loſt, Fan. 2. 1678, Ramſay. If the notary or witneſſes be 
dead, the ſeiſin may be tranſumed upon production of the protocol; 
which is likewiſe deemed to be as ſufficient as the original ſeiſin, 5, 
5. 2. T. 3. $25. It was chiefly with a view to thoſe tranſumpts, that 
all protocols were ordained, upon the notary's death, to be lodged in 
the regiſter of the ſeſſion for public uſe, 1587, c. 45. If the notary 
neglected to keep a protocol, the tenor of the ſeiſin may be proved 
on proper adminicles. 

44. In particular caſes ſeiſin is not required to a right of land. 
Thus, as the ſovereign is by the feudal ſyſtem the higheſt ſuperior of 
his whole territories, and the common fountain from which every 
feudal grant flows, the right in the crown over all the lands within 
the kingdom is conſtituted jure coronæ, without ſeiſin. His being King 
completes his right as fully as a ſeiſin does the rights of ſubjects. And, 
in truth, ſeiſins in favour of the crown are not only unneceſſary, but 
inept ; for ſeiſin ſuppoſes a ſuperior by whom it is given; which ſup- 
poſition can have no place as to the ſovereign. As a conſequence of 
this, lands holden of the crown, when they fall to the King by for- 
feiture, are eo iþ/o conſolidated with the ſuperiority. But where the 
King ſucceeds in a feudal right to any of his ſubjects, it behoves him 
to be ſerved heir in ſpecial to the deceaſed, as Charles I. was to Queen 
Anne his mother, in the lordſhip of Dunfermline, and Charles II. to 
the Duke of Lennox, in the earldom of Lennox. And this ſervice, 
after it is retoured to the chancery, eſtabliſhes of itſelf a perfect right 
in the ſovereign. It is affirmed by Stair, 6. 2. . 8. & 35. ver. Eccleſiaſ- 
tical benefices, that though patronages are ordinarily conveyed as an- 
nexed to lands, yet they may paſs by ſeparate gifts, as jura incorporalia, 
without ſeiſin; and he inſtances particularly in the crown's patronages, 
which the King may tranſmit to any of his ſubjects by ſeparate grants. 
As to which it would ſeem, that though in the firſt conſtitution of a 
patronage, ex. gr. in the founding of a church, the founder acquires 
the patronage 7þ/o jure, without ſeiſin, and may tranſmit his right in 
the ſame way to another; yet if that patronage comes afterwards to 
be conveyed, in a diſpoſition annexing it to lands, and followed with 


infeftment, New Coll. i. 84. In other caſes, one ſeiſin may ſerve for 
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to one another, one ſeiſin ſerves for all, with the following exceptions. 
Firſt, Lands, though contiguous, which are holden of different ſu- 
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eriors, being diſtin tenements, require each of them a diſtinct ſei- 


fin, 2dly, Contiguous lands, thongh they hold of the ſame ſuperior, 
if they have been conveyed by him to the vaſſal by different tenures, 
are truly diſtin fees : and therefore ſeiſin muſt be taken ſeparately 
on the ground of each of them. 3dly, Two conterminous tenements 
ſſeſſed by two different vaſſals, one of whom becomes afterwards 
roprietor of both by purchaſe, require each of them a ſeparate ſeiſin, 
though both tenements ſhould be holden of the ſame ſuperior, whoſe 
right to them is contained in one and the ſame charter; ſince though 
both are united in the ſuperior's perſon, yet as to the vaſſal, who en- 
joys them under different titles, they are diſtinct ſubjects, Fuly 1729, 
Bank of Scotland, It is a common opinion, that though two conter- 
minous tenements ſhould be contained in the ſame right, yet, if they 
are of different kinds, each muſt have a ſeparate ſeiſin; and tene- 
ments are ſaid to be of different kinds, when they have different ſym- 
bols of poſſeſſion Whence it is inferred, that if a land- eſtate be tranſ- 
ferred together with a mill, the mill, though it ſtands on the ground 
of the lands contained in the grant, muſt have a ſeparate ſeiſin from 
the lands, becauſe their ſymbols of poſſeſſion are different, Mack. & 17. 
þ,t, But this doctrine, though it be both taught by writers, and ob- 
ſerved in practice, is hardly reconcileable to principles. Doubtleſs, 
where a mill is diſpoſed of without the lands, the purchaſer muſt be 
| infeft in the mill by its proper ſymbol, clap and happer : but where 
4 charter carries right both to the lands, and to the mill which ſtands 
upon them, why ſhould not a ſeiſin of the lands include the mill, 
which is a proper part of them, by the ſame reaſon that it includes 
houſes, orchards, and even coal? For though, when a right is granted 
to the coal by itſelf, without the lands, the coal becomes a ſeparate 
tenement, and ſo muſt have a ſeparate ſeiſin; yet where a charter is 
granted of lands where there is coal, it was never doubted but that 
the full feudal right to the coal is carried by a ſeiſin of the lands, be- 
cauſe the coal is truly pars fundi, Fan. 30. 1662, Lo. Burleigh, 

45. Where lands lie diſcontiguous, though all the tenements ſhould 
be of the ſame kind, and holden by the fame tenure, and derived 
from the ſame author, under the ſame ſuperior, there muſt be a ſpe- 
cial ſeiſin for each, unleſs the King ſhall have united them into one 
tenantry, by a charter of union, i. e. by a charter in which the ſove- 
reign diſpenſes with the neceſſity of taking a ſeparate ſeiſin upon e- 
very diſcontiguous tenement, and declares, that one ſeiſin ſhall be ſuf- 
ficient for the whole. If the charter of union expreſſes the ſpecial 
place where ſeiſin is to be taken, that muſt be the rule; and a ſeiſin 
taken any where elſe, reaches only to the contiguous lands, March 19. 
1636, L. Lauriſton. But if no place be expreſſed, ſeiſin taken on any 
part of the lands united will ſerve for the whole, &. 5. 2. f. 3. $44: 
for it is implied in the very notion of union, that the lands 
united by the charter receive the ſame quality as if they had been 
conterminous, or naturally united ; and if a clauſe of union be not 
allowed to have this effect, it can have none. Bankton affirms, B. 2. 
. 3. H 4o. that in lands holden of the crown, lying in different coun- 
ties, the precept of ſeiſin upon the heir's retour muſt be directed to 
all the ſheriffs of the ſeveral counties where the united lands lie. But 
this appears to be a miſtake in fact: for, by the conſtant uſage, the 
precept is only directed to the ſheriff of that county where the heir 
intends to take ſeiſin; and ſeiſin taken in conſequence of that 9 
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Boox ll. ſeryes for the whole. Where lands are derived from different author, 


Or by erec- 
tion into 2 


barony. 


or holden of different ſuperiors, or of the ſame ſuperior by different 
tenures, ſuch lands are incapable of union : for union has this only 
effect, to give the diſcontiguous lands the ſame quality as if they were 
naturally united or contiguous. In conſequence of the received opi. 
nion, that ſeparate ſeiſins are always neceſſary in tenements of different 
kinds, ex. gr. lands, mills, fiſhings, Cc. ſeiſin was by the uniform 
practice taken of each of theſe tenements, though they were united 
by a charter of union ; but now it is, by the conſtant ſtyle, expreſſed 
in all charters of union, that the ſymbols of earth and ſtone ſhall ſerye 
for the delivery, not only of the lands themſelves, but of all the other 
feudal rights or ſubjects conveyed by the charter, let them be ever ſo 
different in their natures. Craig maintains, lib. 2. dieg. 7. { 19. that 
the diſponing of any one part of the lands united diſſolves the whole 
union, juſt as a bundle of arrows tied together will fall aſunder if but 
one arrow be drawn out. But the doctrine laid down by Stair, b. 2. 
t. 3. F. 45- appears better founded, that a grant of part of the lands uni. 
ted diſſolves not the union as to the part which remains unſold ; be. 
cauſe the ſovereign, when he unites diſcontiguous lands, unites every 
part of them to every part; ſo that the diſuniting of one part operates 
only as to the part withdrawn from the union by the alienation : and 
though numberleſs inſtances have occurred, where that objection might 
have been made to a ſeiſin, after part of the lands united had been 
ſold, it was never doubted, but that the parts not made over conti- 
nued united, ſo as one ſeiſin ſhould ſerve for the whole. 

46. The erection of lands into a barony confers an higher degree 
of right on the grantee than a charter of union, vid. infr. t. 6. 18. 
It hath therefore not only the effect of uniting ſubjects that are na- 
turally ſeparated from each other by fituation, but it makes one 
ſeifin ſerve for all, though the ſubjects erected ſhould be ever fo di- 
ſtinct, as lands, patronages, Cc. which could not be done by a bare 
charter of union, without a ſpecial diſpenſation. No other feudal 
privileges, higher than thoſe of barony, are included in the erection 
of lands into an earldom or a lordſhip, Cc. for theſe laſt are only 
titles of greater dignity conferred upon a barony ; but all have pre- 
ciſely the ſame feudal effects. Craig ſeems to think, lib. 2. dieg. 7. 
5 17. 18. that any ſuperior, for he does not diſtinguiſh between king 
and ſubject, may, in the charter which he grants to his vaſſal, unite 
diſcontiguous tenements ; probably becauſe he accounted union to 
be a privilege of leſs importance than barony : but Mackenzie's opi- 
nion, { 20. b. t. which is ſupported by a deciſion, Jan. 16. 1623, 
Aitken, appears more agreeable to law, that no charter by a ſubject- 
ſuperior can confer that privilege on lands, unleſs the charter be con- 
firmed by the ſovereign ; becauſe by union the ſeveral tenements 
united acquire a new 3 which exempts them from the com- 
mon rules. Nevertheleſs the quality of union, after it is once con- 
ferred upon lands by the ſovereign, may be transferred or commu- 
nicated by his vaſſal to a ſubvaſſal, Jan. 25. 1627, Steuart, It is 
agreed on all hands, that a barony can neither be erected by any other 


than the King, nor after its erection be communicated by any baſe 


or ſubaltern infeftment to be holden of the baron himſelf; becauſe 
no feudal erection which imports any degree of dignity, as our ba- 
ronies formerly did, can be granted but by the crown, nor are ca- 
pable of being enjoyed but by thoſe who hold immediately of the 
crown. Though a baron, therefore, may make over his barony to 
be holden a me, i. e. to be holden immediately of the crown, on which 


grant, 
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grant, when it is perfected, either by reſignation or confirmation, 
the grantee acquires the right of the barony itſelf, with all its conſe- 
quent privileges; yet he cannot diveſt himſelf of the barony by any 

rant in which he reſerves to himſelf the ſuperiority of the lands ; 
vid. ſupr. b. 1. t. 4. Y27. though he may convey to a vaſſal the pri- 
vilege of union, which is implied in barony, in fo far as concerns 
the lands conveyed, St. ö. 2. f. 3. § 45. ver/. 1. 

47. Though an erection into a barony was intended merely for 
uniting the lands as to the vaſſal, but not for altering their juriſ- 
diction with reſpect to the ſhires or ſtewartries where they lie; yet 
where lands thus erected were ſituated in different counties, the in- 
habitants of that part of the barony which lay in a different ſhire 
from the manor-place, claimed anciently an exemption from the ju- 
riſdiction of the ſheriff within whoſe territory the lands lay, on 
pretence that the barony to which they were united was in a differ- 
rent ſhire. It was, for cutting off this pretence, enacted, by 1503, 
. 93- That the inhabitants of all barony-lands ſhould be amenable, 
or obliged to anſwer, to the reſpective courts within which the lands 
were ſituated. And this ſtatute is @ fortiori applicable to lands united 
by a bare charter of union; for union being ſtill a leſſer degree, 
ought not to have ſtronger effects, with reſpect to the exemption of 
the lands united, than the ſtatute hath given to barony-lands. All 
feudal privileges intended to be conferred on lands by the Sovereign, 
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whether of union, barony, regalia, &c. becauſe they are part of the 


ſubjects conveyed to the grantee, muſt be expreſſed in the charter, 
which is the deed of conveyance in his favour. The ſeiſin which fol- 
lows upon the charter is not deſigned to confer any new right, but 
barely to perfect ſuch rights as have been before granted by the 
charter. 
. 48. A charter or diſpoſition which is not yet followed by ſeiſin, 
creates in the diſponee a right barely perſonal. It lays the granter, 
and his heirs, under an obligation to diveſt themſelves agreeably to 
the tenor of the grant: but it has not the effect of transferring to the 
acquirer the feudal right of the lands; and conſequently the ſub- 
jet may be affected and carried off from the diſponee, before his 
taking infeftment, by any debt or diligence which is capable of di- 
veſting the diſponer, in whom the feudal right of the lands ſtill con- 
tinues veſted. A creditor or purchaſer, therefore, contracting with 
one who has a bare perſonal right to the ſubjeR, reſts not on the 
ſecurity of the records, but contracts at his peril, and muſt accept 
of the right as it ſtands, with all its burdens, and be affected with 
every declaration or deed, however latent, that could affect his au- 
thor, But from the moment that the author perfects his right by 
ſeiſin, the grantee, if he purchaſes from the true proprietor, ac- 
quires a complete real right in the ſubject; which therefore ſecures 
him, as ſoon as his own right is perfected by ſeiſin, againſt the con- 
ſequence of all deeds, even ſeiſins themſelves, the regiſtration of 
which is poſterior, though the charters that they proceed upon ſhould 
be prior in date to his. No ſingular ſucceſſor, therefore, whoſe 
right is thus made feudal by ſeiſin, can be affected by an incom- 
plete or perſonal right of lands granted by his author to a third 
party, ex. gr. a charter, or an adjudication, on which no ſeiſin hath 
been taken; nor, 4 fortiori, by the aſſignation of any ſuch right, 
June 20. 1676, Brown ; nor by any backbond or declaration what- 
lever, not diſcoverable in the regiſters appointed for real rights, 
unleſs inhibition, or other legal diligence, ſhall be uſed upon them 
Vor. 1, Iii prior 
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prior to the ſeifin taken by the ſingular ſucceſſor, which may render 
the matter litigious, St. 6. 3. t. 1. $21. If it were otherwiſe, cregi. 
tors and purchaſers would reap no benefit from the ſecurity inteng. 
ed for them by the eſtahliſhment of the records. And though the 
tranſlation of a diſpoſition, adjudication, or other perſonal right gf 
lands, may, as long as the right continues perſonal, be burdened 
with the aſſignee's backbond or declaration, which will be effequy 
againſt his ſingular ſucceſſors, July 6. 1676, Gordon; yet fo ſoon x; 
the ſingular ſucceſſor is infeft upon his tranſlation, the burden or 
limitation which was laid upon the conveyance' flies off, and that 
right which was before qualified becomes abſolute ; vid. infr. t. 12. 
{ 36. This rule ſecures purchaſers, not only in the lands themſelve, 
but in all the privileges which pals as part thereof. Though there. 
fore a landholder ſhould renounce the right he has to inſiſt for 3 
fale of his tithes, ſuch renunciation, however obligatory it may be 
againſt the granter and his heirs, cannot affect ſingular ſucceſſors; 
fince no perſonal deed can deprive a fingular ſucceſſor of any right 
which law conſiders as inherent in the lands, except where it is con- 
tained in the deed making them over, or recorded in the proper public 
regiſter, or by diligence made real, ſo as to burden or qualify the 
right tranſmitted. If the real right of an heritable ſubject cannot 
be completely veſted in him to whom the fee is made over, without 
ſeifin, it follows, that any impropriety or miſtake in the words of the 
ſeifin, muſt have full effect againſt the diſponee, ſince it is by the 
ſeiſin only that the feudal right is perfected : and hence, where : 
ſeifin expreſſed no more, than that liferent ſtate and ſeiſin of the 
ſubje& was delivered to the diſponee, the court adjudged that the 
bare liferent was the only right that could be carried by ſuch ſeiſin, 
New Coll. 11. 189. A 

- 49. The conditions and qualities with which a proprietor intends 
to burden his grant, ought to be expreſſed in the deed itſelf in ſuch 
words as are proper to conſtitute a real charge or burden upon the 
lands ; or, as it 1s called of late, a /zen, a vocable borrowed from the 
French, ſignifying a tie or bond. Where the deed is expreſsly grant- 


ed with the burden of a determinate ſum therein mentioned, Fount, 


Dec. 14. 1698, Count. of Rothes ; or with the burden of the payment 
of that ſum, July 1719, Cred. of Coxton ; Fan. 10. 1738, Cred. of Smith, 
ſtated in Dict. ii. 66, 67. ; or where there is a clauſe, declaring the 
right void if payment be not made againſt a preciſe day therein ſpe- 
cified, Dirl. 41. ; the burden is accounted real. But where the gran- 


tee is, by his acceptance, barely taken bound to make payment ofa 


ſum, without any clauſe, either charging the right itſelf with it, or 
declaring the right null upon the failure of payment againſt the day 
fixed, the burden is only perſonal, Pr. Falc. 101.; which is indeed 
obligatory on the accepter of the grant and his heirs, but conſtitutes 
no real incumbrance on the lands. The creditor, in whoſe fayour 
this burden is impoſed, hath no immediate acceſs to the rent of the 
lands for his payment, fince he has no title of poſſeſſion : the grant 
burdened, which is his only title, is made, not in his favour, but in 
favour of the grantee, whoſe property is charged with the debt ; and 
therefore, in order to make the real debt or burden effect ual, the cre- 
ditor muſt deduce an adjudication againſt the lands; the preference 
of which, and of other adjudications proceeding upon debita fundi, in 
a competition with adjudications led upon perſonal debts, is to be 
explained, t. 8. 5 37. 
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50. A clauſe charging the lands contained in the grant with the 
diſponer's debts in general terms, without mentioning the names of 
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No perpetual 


the creditors, was, by repeated deciſions, in the caſes of the creditors unknown in- 


of Lovat, Coxton, and Kerſland, adjudged to conſtitute a real burden 
on the lands diſponed, in conſequence of the right competent to all 
proprietors, of diſpoſing of their property under ſuch conditions and 
limitations as they ſhall judge proper. But two of thoſe judgements 
having been reverſed by the Houſe of Lords, the court of ſeſſion did, 
in July 1734, Cred. of Maclellan, and by ſeveral later deciſions, alter 
their former rule, upon this principle, That no perpetual unknown 
incumbrance ought to be created on lands; becauſe the purchaſer 
cannot, by the ſtricteſt enquiry, know who the creditors in that bur- 
den are, ſo as, by a proper proceſs, to force the production of their 
grounds of debt, in order to clear it off, Like to this is a clauſe in a 
charter or diſpoſition, by which a faculty is reſerved to the granter, 
to charge the lands with a fixed ſum therein ſpecified, to any whom 
he ſhall afterwards think fit to name. By the former ſtyle uſed in 
ſuch clauſes, the diſponer reſerved a power to charge the lands with 
infeftments of wadſet, or of annualrent, for a certain ſum to his cre- 
ditors, or others whom he ſhould incline to favour; in which cafe, a 
perſonal bond granted afterwards by the diſponer in conſequence of 
the reſerved faculty, though it was good againſt the grantee and his 
heirs, was not effectual againſt ſingular ſucceſſors, ſee July 12. 1671, 
Learmont ; both becauſe the granting a perſonal bond is not a modus 
habilis of conſtituting a real right by infeftment, and becauſe the 
grantee cannot, by any ſearch, diſcover who the creditor in the bond 
is. And even, when, by the more modern ſtyle, the power of bur- 
dening reſerved by the grantee was left in general, without reſtricting 
the granter in the manner of exerciſing it, it was adjudged on the 


ſame grounds, that the granter, who, in place of an heritable bond 


and infefrment, which would undoubtedly have conſtituted a real 
burden on the lands, granted a perſonal one, had not properly exerted 
his powers or faculty ; and conſequently, that the perſonal bond, 
though it bore an expreſs reference to the faculty, was ineffectual 
againſt the grantee's ſingular ſucceſſors, Home, 58. Yet a contrary 
judgement was ſoon thereafter pronounced in a caſe nearly fimilar, 
Home, 134. Where the faculty expreſſes, not only the ſpecial ſum, 
but the name of the creditor in whole favour the reſervation 1s made, 
a bond granted to that perſon, though only perſonal, appears to be 
a proper manner of creating a real burden ; becauſe there the pur- 


chaſer may know the extent of the burden, and how to extinguiſh or 


clear it off, with as great certainty, as if the granter, in place of re- 
ſerving a faculty to burden, had in the grant itſelf charged the lands 
diſponed with a particular ſum to be paid to a perſon therein ſpecially 

deſcribed. | 
51, No real burden can be conſtituted on a feudal right, which is 
not expreſſed in the inveſtiture ; and a queſtion has been frequently 
moved, What is meant in ſuch caſe by the inveſtiture? It was ad- 
judged, July 26. 1737, Cred. of Smith, ſtated in Dict. ii. 71. that a ge- 
neral reference in the ſeiſin to the burdens and conditions ſpecially 
inſerted in the charter, was ſufficient to create a real burden on the 
lands, effectual againſt ſingular ſucceſſors ; upon this medium, That 
the charter is part of the feudal right or inveſtiture, as well as the 
ſeiſin. But this judgement is not only contrary to three deciſions 
pronounced ſince the beginning of this century, July 17. 1706, Camp- 
bal ; Fount, Nov. 27. 1711, La, Monboddo ; and Feb. 13. 1730, Duke of 
| Argyle, 
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Argyle, finding, that all the conditions and limitations of the gray, 
ought to be particularly recited in the precept and inſtrument gt 
ſeiſin; but appears alſo deſtructive of the principal view of the legif, 
lature in eſtabliſhing the records; and is hardly to be reconciled t 
the rule now univerſally admitted, That there can be no real burden 
upon lands, which is incapable of being diſcovered by creditors and 
purchaſers “: for though a general burden may appear from the ſeifin 
which is upon record; yet it cannot be known by any record what 
the nature and extent of it is, ſince charters granted by ſubjects need 
not enter into any record, and the chancery-record of charters grant. 
ed by the crown, which are to paſs under the great ſeal, is not in. 
tended for the publication of real rights. 

52. Mention is made of ſome real burdens on houſes within bg. 
rough, under the names of ground. aunudl, top-annual, and feu-annual, in 
155 T, c. IO. ; the very meaning of which words, Sir John Skene, not 
above forty years after the ſtatute was enacted, profeſſes himſelf ut. 
terly ignorant of, Sk. De verb. ſign. v. Annual. See the conjectures of 
Craig, lib. 1. dieg. 11. H 38. and of Stair, 6. 2. f. 5. $7. concerning the 


ſignification of thoſe terms. 


A 
Of the ſeveral Kinds of Holding. 


EupDaL grants have been, in the law of Scotland, diſtinguiſhed 
from one another, according to the different tenures or manners 
of holding under which vaſſals enjoyed them. Theſe were, 1/, 
Tenures by military ſervice ; 2d4/y, Tenures in feu-farm; 3dly, In 
blanch-farm ; 4thly, In burgage ; to which moſt writers add a 5th, vis. 
Holding by mortification. This title, which is merely preparatory 
to ſeveral of the following, ſerves.only to explain the general proper- 
ties of thoſe different tenures, reſerving a more particular conſidera- 
tion of them to their proper heads. | | 
2. From what has been already obſerved concerning the origin of 
feus, it is evident, that the moſt ancient feudal tenure was by military 
ſervice ; for all vaſſals were at firſt obliged, by the nature of their 
grant, to ſerve the ſuperior in war, in ſuch manner, and as often, as 
his occaſions called for it; whence it aroſe, that the proper Reddend! 
in their charters was, ſervices uſed and wont, or ſervices indefinitely, 
And even after feus came to be given in conſideration of annual pay- 
ments to be made in money, grain, Cc. or of yearly ſervices to be 


performed by the vaſſal, which had no reſemblance to military ones, 


ſo great attention continued to be paid to the primitive and genuine 
nature of feus, that the tenure by ward was ſtill accounted the moſt 
proper holding; and conſequently all feudal grants were, in dubio, 
preſumed to be military. By this rule, though the Reddendo of the 
charter had required only ſome ſpecial ſervice, or yearly payment, 
from the vaſſal, in place of /ervitia ſolita et conſueta, the tenure was con- 
ſidered as military, if the charter did not expreſs that it was due in 
name of feu-farm or blanch-farm. This military feu was by the 


feudiſts called feudum rectum. In the books of the Majeſty it got the 
name of feudum militare, l. 2. c. 27. FI.; and the vaſſal who was liable 


to the ſervice was ſtyled miles, ibid. $2. Ward-holding is now abo- 
liſhed by 20“ Geo. II. c. 50. 
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As in this tenure the ſuperior, during the nonage of his vaſſal's 
heir, while he was yet unfit for war, loſt the benefit of that ſervice, 
in conſideration of which the grant was made, the minor was, in the 
opinion of ſome feudal writers, obliged to ſerve the ſuperior by a 
ſubſtitute: but however that queſtion may have ſtood as to his obli- 

tion to ſervice, this is certain, that by an expreſs text in the feudal 
pages, J. 2. f. 26. { 4. ver/. Si minori, & F 5. he continued, notwith- 
ſtanding bis leſſer age, in the poſſeſſion of his anceſtor's fee. Agree- 
able to this was the ancient uſage of England; by which, not the 


ſuperior, but ſome near kinſman of the heir, managed his eſtate 


during his minority, who was to be accountable for the rents, qui 
juſtus eſſe debet; fee Magna Charta of Henry I. preſerved by Matth. 
Paris, edit. 1684, p. 46. It has however obtained in Scotland as early 
as the laws aſcribed to Malcolm Mackenneth, that the ſuperior, to 
compenſate for his loſs through the want of his vaſſal's ſervices, was 
intitled, not only to the full rents of the heir's eſtate, but to the cuſ- 
tody of his perſon, and the management of his whole affairs as tutor, 
while he was under age, Reg. Maj. J. 2. c. 42. { 7. from which guar- 
dianſhip that tenure got the name of ward-bolding, Shene, v. Varda. 
In this full extent was the right of tntory exerciſed by the ſuperior 
downwards to the beginning of the laſt century, Cr. /ib. 2. dieg. 20. 
913. But ſuperiors grew at length weary of an office which brought 
no profit; and therefore what is now called the caſualty of ward, is 
not the ward of the heir's perſon, but of his eſtate. 

4. Becauſe the caſualty of ward ſeldom failed to draw after it, in 
the caſe of frequent minorities, the utter ruin of the vaſſal's family, 
ward-vaſſals found it their intereſt to charge the ward-fee with a 
determinate ſum, to be paid yearly to the ſuperior, in place of that 
caſualty, where the ſuperior could be brought to accept of it. The 
uſual way of executing this agreement was by a charter granted by 
the ſuperior to his vaſſal; in the Reddendo of which that yearly ſum 
was made payable to the granter, as the valued or taxed duty of the 
ward. This holding was therefore called taxed ward; and when the 
ward was taxed, the caſualty of marriage, which is to be explained 
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in the next title, was alſo taxed, A vaſlal who held a fee ward of a 


ſubject- ſuperior, who likewiſe held the ſame fee ward of his ſuperior, 
was faid to hold his lands by black ward. This was the moſt rigo- 
rous holding known in our law: for the ſubvaſſal's heir in that 
holding loſt the whole rents of the fee belonging to his anceſtor, not 
only during his own minority, in which caſe they fell, by the nature 
of his grant, to his immediate ſuperior ; but alſo during the mino- 
rity of that ſuperior's heir ; becauſe then the rents fell to the higheſt 
ſuperior, who, as he was not obliged to regard any ſubaltern right 
granted by his immediate vaſſal to a third party, to which himſelf 
had not conſented, was intitled, during the minority of that vaſſal's 
heir, to the ward of all the lands contained iu the charter granted by 
himſelf, even of thoſe which his vaſſal had made over to a ſubvaſſal 
by a baſe infeftment, | 

5. As no kingdom can flouriſh under an utter neglect of agricul- 
ture, which was much obſtructed by the vaſlal's obligation to mili- 
tary ſervice, many landholders perceived the neceſlity of making feu- 
dal grants of ſmall portions of land, under the condition, that the 
grantee ſhould, in place of ſerving the granter in war, cultivate and 
ſow the grounds which the granter kept in his natural poſſeſſion. 
Theſe were called tenures by ſccage; which, it has been proved, fupr. 
b,1.t. 1. $ 35, were auciently common to us with our neighbours of 


2d , Feu-farm * 
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Boox Il. England, though they are now fallen altogether into diſuſe. From 
| the ſame view of improving the lands by agriculture, the tenure by 
feu-farm was introduced into Scotland as early as the Leges Burgorun, 
c. 100. The vaſſals who held by that tenure, were obliged to pay, 
or deliver to the ſuperior, a fixed yearly rent, either in money or 
grain, nomine feudifirme; and ſometimes alſo they were bound, like 
ſoccagers, to perform ſervices proper to a farm, as plowing, ſowing 
reaping, carriages, Sc. But the words uſually adjected to the Reg. 
dendo of feu-farm-charters, pro ommi alio onere, imported an exemption 
to the vaſſals from all ſervices, of whatever kind, which were not 
ſpecially contained in that clauſe. This holding, after it had been in 
a manner forgotten, was again revived by 1457, C. 71.; vid. inf.. 
t. 5. $7. If there be no ſpecial proviſion in the Reddendo of a fey. 
charter, at what place the feu-dury ſhall be paid or delivered to the 
ſuperior, payment or performance ought, in the general caſe, to be 
made on the ground of the lands which are charged with that duty, 
Cr. lib. 2. dicg. 4. I 37- But if the Reddendo conſiſt of a quantity of 
grain for the uſe of the ſuperior's family, of which many inſtances 
occur in the fen-charters granted by abbots and other churchmen, it 
behoves the vaſſal to carry the grain to the manor-place of the ſupe- 
rior, becauſe it was for the uſe of that houſe that the delivery was 
ſtipulated. Yet if the ſuperior chuſe to reſide without the barony, 
the vaſſal is not bound to follow him with the grain extra curten 
domini. 
Reſembles 6. Though the body of the Roman law was finiſhed before the 
the emphy- Feudal law had its exiſtence, Craig, and other writers, with great pro- 
| 2 2 priety, expreſs a grant in feu- farm by the Roman vocable emphyteujic : 
for, on comparing the two rights, a cloſe reſemblance muſt appear 
between them in their moſt eſſential characters. Empbyteuſis gave to 
the emphyteuta, or purchaſer, a jus dominio proximum : and though it was 
ſometimes called a perpetual location, it conferred a higher right than 
location could give. An actio in rem was competent to the emphyteuta; 
he might at his pleaſure alter the face of the ground ; he was intitled 
to the whole profits ariſing from it, and could impignorate the land 
for debt without conſent of the dominus ; all which rights are compe- 
tent to vaſſals by feu-farm : He paid to the dominus a yearly rent or 
penſion for his grant, called canon emphyteuticus, which correſponds to 
the duty payable in a feu-holding to the ſuperior ; he forfeited his 
right, if he did not pay that rent regularly, in the ſame manner as is 
provided in our feu-holdings by 1597, c. 246. ; and he was not at li- 
berty to ſell, without making the firſt offer to the dominus ; which 
bears ſome analogy to the limitation frequently laid on vaſſals in their 
feu-charters, not to alienate without the ſuperior's conſent. Macken- 
zie, 9 6. %. t. would make the two differ in point of ſucceſſion ; for 
that our teu-charters go by by ſeifin to heirs, But it is obvious, that 
the right of the emphyteuta deicended allo to heirs ; though indeed it 
did not paſs by ſervice and infeftment ; becauſe the Romans were 
ſtrangers to that manner of tranſmitting rights from the dead to the 
living, and to the difference between the ſucceſſion in heritage and in 
moveables. It muſt be attended to, that when mention is made of a 
feu or ſubfeu, we are not neceſſarily to underſtand a grant of lands 
holden in feu-farm, but a feudal grant in general, a feudum or ſubfeu- 
dum, unleſs where the ſubject treated of naturally confines it to a feu- 
holding; yet the word feu-charter is never made uſe of, but to de- 
note the ſpecial tenure by feu- farm. 


7, Blanch 
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Of the ſeveral Kinds of Holding. 
7. Blanch- holding is generally defined to be, that in which the vaſ- 
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ſal pays a ſmall duty to the ſuperior, in full of all ſervices, as an ac- Blanck. 
knowledgement of his right, either in money, or in ſome other ſub- ferm. 


ject, as a penny money, a pair of gilt ſpurs, a pound of wax, or of 
pepper, Ec. nomine albæ firmæ. It bears a near reſemblance to the 
ſeudum francum ; which, though not expreſsly mentioned in the Con- 
ſietudines feudorum, was much uſed over Europe in the middle ages; 
but with this difference, that in the feudum francum all ſervices were 
remitted to the vaſlal, ſo that it was by the oath of fealty alone that 
the right was known to be feudal ; whereas, in our blanch-holdings, 
ſome duty is always payable to the ſuperior, moſt frequently trifling, 
but ſometimes more conſiderable when the Reddends is payable in 
money. It often happens, that the duty, eſpecially where it is elu- 
ſory, is, by the Reddendo of the charter, made payable /# petatur tantum ; 
that is, as the words have been conſtantly explained by practice, % 
petatur intra annum; and in that caſe the vaſſal is free, unleſs the duty, 
whatever the quality of it may be, is demanded within the year ; be- 
cauſe the demand of the duty within that time is made an expreſs 
condition of its becoming due. But though the Reddends ſhould car- 
ry this particular limitation, Stair is of opinion, C. 2. f. 3. $ 33. that 
the holding is not to be accounted blanch, if the duty be not at the 
ſame time expreſſed to be payable nomine albe firmæ; which is ground- 
ed on this principle, That blanch-holdings, which of all others devi- 
ate the moſt from the original nature of feus, ought never to be pre- 
ſumed, but muſt always be ſpecially mentioned in the grant. The 
words /i petatur, are interpreted as favourably for the vaſſal, as if the 
tarative word tantum had been ſubjoined, Feb. 16. 1627, Lo. Sempill. 
Where the words are wholly left out, lawyers make this diſtinction, 
that if the duty be payable in a ſubject not of a yearly growth, as a 


pair of gloves, or of gilt ſpurs, it may be exacted at any time within 


the years of preſcription ; but where it conſiſts in a thing which is 


produced from year to year, ex. gr. a ſtone of wax, it is underitood to 


be paſſed from if it be not demanded within a year after it becomes 


payable by the Reddendo, St. b. 2. ft. 3. $33. By act 1606, c. 14. which | 


proceeds on a recital, That the blanch- duties due by the crown-vaſlals, 
were originally intended, not as a burden on the vaſſals, but as an 
acknowledgement by them of the crown's right, the vaſſals holding 
of the crown in blanch-farm, are declared not to be liable in pay— 
ment of their yearly blanch-duries, unleſs they be demanded. The 
court of exchequer does however exact them, though they have 
not been demanded within the year; for which this reaſon is aſſign- 
ed by Lord Stair, ibid. That by a prior ſtatute, 1600, c. 14. it had 
been enacted, That the crown is not to ſuffer by the negligence of its 
officers. The ſame ſtatute 1606 alſo provides, that if the blanch- 
duties be not valued to a fixed ſum in the vaſſals infeftments, the 
vaſſals are not to be charged for any ſum as their eſtimated prices. 
By our practice for many years palt, blanch-duties due to the crown 
are generally converted in the inveſtitures themſelves to a fixed ſum; 
but even when they are not, their values continue to be exacted by 
the exchequer. i 

8. Burgage-holding is that tenure by which royal boroughs hold 
of the ſovereign the houſes and lands that lie within the limits de- 
ſeribed in their ſeveral charters of erection. Where the ſovereign 
intended to erect a borough which held of a ſubject- ſuperior into a 
royal borough, the ſuperior's conſent was ſometimes adhibited, that 
ſo the lands might hold of the crown, and be ſubject to ſuch juriſ- 


diction 


4th, Burgage- 
holding. 
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diction as might be ſpecified in the charter of erection. And hence 
in the charters of ſeveral royal boroughs that were afterwards rati. 
fied in parliament, the ratifications contain an expreſs falvo of ſuch 
lands lying locally within the erection as were holden of a ſubject- 
ſuperior. When, therefore, boroughs of regality were erected into 
royal boroughs, as St Andrew's Dunfermline, Glaſgow, Culroſs, ic, 
or boroughs of barony were fo erected, as Dyſart, the lords of rega. 
lity, or barons, preſerved their rights of ſuperiority, if they did not 
conſent to the erection; ſee July 14. 1676, Bor. of Arbroath ; and con- 
ſequently the borough thus erected, and all the tenants of it, held, 
not of the crown, but of a ſubject- ſuperior, contrary to the general 
rule of burgal tenements, Hop. Min. Pr. p. 96. $233- But even 
where the lands erected into a royal borough are holden of a ſubject, 
the borough holds of the crown all the liberties and privileges con- 


rained in their charter. Craig delivers it as the common opinion, 


Burgage-te- 
nants hold of 
the crown. 


not as a borough, but as an ordinary purchaſer; and ſo muſt hold 


- conſequently the ſeiſins of ſuch lands-muſt be regiſtered, not in the 


| erecting the borough of Inverkeithing, the Reddendo 3 ſolitun 


lib. 1. dieg. 10. F 31. & 36. that burgage- holding does not, or at leaſt 
did not, conſtitute a ſeparate manner of holding, but that it was 2 
ſpecies of ward-holding; with this only difference, that in a proper 
ward-holding the vaſſal is a ſingle perton ; whereas in a burgage- 
tenure it is a community. Accordingly in the erections of the moſt 
ancient royal boroughs, and particularly in a charter by Robert III. 


et conſuetum, which the law interprets to be military ſervice: and in 
moſt of the later charters erecting boroughs- royal, the ſervice ſpeci- 
ally expreſſed is watching and warding; which might properly 
enough be ſaid, ſome centuries ago, to be of the military kind. This 
ſervice of watching and warding is one of the zaturalia of a burgage- 
tenure, and is due by the burgeſſes within the liberties or territory of 
the borough, though it be not expreſſed in the charter. Without 
doubt, boroughs muſt be free from the caſualties incident to proper 
ward-holdings, of ward, non-entry, relief, and marriage: but that 
ariſes, not from the nature of the right, but from the particular con- 
dition of the vaſſal; for the borough, who is the vaſſal, neither mar- 
ries, dies, nor is minor. 

9. As the royal borough is the King's vaſſal, all the burgage-holders 
hold immediately of the crown, with the exception already mention- 
ed ; and accordingly all burgage-charters bear, that the lands hold of 
the King pro ſervitio burgali. Though the bailies of the borough have 
a ſuperiority, in point of dignity and juriſdiction, over their fellow- 
burgeſſes, they are not for that reaſon ſuperiors of the borough in a 
feudal ſenſe, Their powers in receiving the reſignations of burgage- 
holders, and giving them ſeiſin, are barely miniſterial; for in thoſe 
matters they act merely as the King's bailies ſpecially authoriſed by 
ſtatute 1567, c. 27. for completing the titles of the burgage-holders, 
St. b. 2. t. 3. $ 38.3 St Martin's flyles, p. 39. & 528. : and hence they 
have no right to any compoſition for the entry of fingular ſucceſſors 
in burgal lands, Fuly 22. 1634, Hay. If any part of the common 
lands of a borough are fened by the magiſtrates to a private purchaſer, 
ſuch lands hold, not of the crown in burgage, but of the borough in 
feu-farm, Hop. Min. Pr. p. 97. $235. Neither are lands purchaſed by 
a borough tanguam guilibet, out of their common ſtock, to be account- 
ed burgal tenements, not being contained in their charter of erection. 
In relation to theſe, the borough utitur jure privato, i. e. is conſidered, 


them under that tenure which is expreſſed in the grant by the ſeller; 


borough- 
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borough-books, but in the books of the county or diſtrict where they 
are ſituated, according to the directions of 1617, c. 16. 
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10. Feudal ſubjects granted in donation to churches, monaſteries, 5/5, Morti. 
or other corporations, for religious, cha. itable, or public uſes, are f<*tion- 


ſaid to be given in mortmain, or, in our law-ſtyle, to be mortified ; 
either becauſe all caſualties muſt neceflarily be loſt to the proprietor, 
where the vaſſal is a corporation, which never dies, Cr. lib. 1. dieg. 10. 


935.3 or becauſe the property of thoſe ſubjects is made over to a 


dead hand, which cannot, contrary to the donor's intention, transfer 
it to another. Craig, lib. 1. dieg. 10. & 32. et /eqq. diſtinguiſhes between 
donations of land made to prelates for the behoof of the church, and 
thoſe granted in mortification, or, in puram eleemaſinam. He affirms, 
that in the laſt no ſervices were due, becauſe they were given merely 
in conſideration of the prayers and maſſes to be performed by the 
donees, for the ſouls of the granter and his departed friends ; but he 
is of opinion, that the firſt ſort was truly holden ward, and that the 
only difference between a church-fee and a common ward-holding 
ariſes from the different conditions of the vaſſals. Thus the ſuperior 
loſes his caſualties in a church-fee, becauſe the church, who is truly 
the vaſſal, being in the judgement of law a-corporation, never dies. 
Thus alſo prelates, where they were the vaſlals, though the Canon law 
diſabled them from fighting in perſon, Decretal. l. 3. t. 34. c. 9. & ult. 
were yet bound to ſerve by a ſubſtitute, as if they had enjoyed the 
lands by military ſervice. But however this might have been the 
caſe in the infancy of feus, the only ſervice due to the ſuperior in 
church-fees, for ſome centuries before the Reformation, were of a ſpiri- 
tual kind; ſo that if donations to churches or monaſteries conſtituted 
no diſtin holding by itſelf, the ſervice required from the donees 
approached nearer to blanch-holding than to ward, 


11. The purpoſes for which lands had been given to the church in Thepower of 


the times of Popery were, after the Reformation, accounted ſuperſti- 
tious, and therefore declared to belong to the crown by the act of an- 


nexation, 1587, c. 29. ; ſo that now the only lands which continue. 


mortified to the church are the manſes and glebes of parochial mini- 
ſters, which by that ſtatute are appropriated to the uſe of the Reformed 
clergy. But mortifications may ſtill be granted in favour of hoſpitals, 
either for the ſubſiſtence of the aged and infirm, or for the mainte- 
nance and education of indigent children, or in favour of univerſities, 
or other public lawful ſocieties, to be holden either in blanch or in 
feu-farm ; and whatever the ſociety be to whom the donation is 
made, the ſuperior muſt loſe all the caſualties of ſuperiority for the 
reaſon before aſſigned. As a conſequence of this, lands cannot be 
mortified without the ſuperior's conſent, Cr. lib. 1. dieg. 11. { 21. 
And the Barons of Exchequer, upon this ground, refuſe to paſs fig- 
natures of lands in favour of corporations, that ſo the'crown-revenue 
may not be impaired by the loſs of its caſuglyes. 
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Of the Rights of Superiority, and its Caſualties. 


ERTAIN rights are, in a feudal grant properly conſtituted, re- 


mortifying, is 
now conſider - 


ably limited. 


Rights retain- 
ed by the ſu- 


4 tained by the granter, who is the ſuperior; and others are ac- perior, after 
quired by the grantee or vaſſal. The rights retained by the granter be has con- 


are either fixed or caſual. The fixed rights of ſuperiority are yarious. 
Vor. I. | LII The 


veyed the 


property. 
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The ſuperior, by the grant to his vaſſal, is not truly diveſted of che 
lands contained in it; his right continues unimpaired, except in ſo 
far as the grant conveys the dominium utile, or property, to the grantee: 
his infeftment ſubſiſts as ro every other reſpect, both in queſtions 
with his own ſuperior, and with third parties. Firft, in queſtions 
with his own ſuperior. Thus, on the death of a vaſſal wic bad made 
over, by a ſubaltern grant, part of his lands in favour of another, 
that vaſſal's heir can compel his anceſtor's ſuperior, upon his entry, 
to infeft him in the whole lands conveyed by the anceſtor's charter, 
even in thoſe, the property of which the anceſtor had diſponed to an- 
other, in the ſame manner as if no ſuch ſubaltern grant had been 
made; for as no ſuperior can be hurt by any ſubaltern grant of his vaſ. 
ſal, without his own conſent, neither can he avail himſelf of it, ſo as, 
upon that pretence, to refuſe entering his immediate vaſſal's heir in all 
the ſubjects ſpecified in the charter granted by himſelf to chat vaſſal's 
anceſtor. Yet ſometimes, through overſight or inadvertency, thoſe in- 
feftments by the ſuperior to the vaſſal's heir, in ſo far as relates to 
the lands of which the property had been conveyed over by the 
vaſſal's anceſtor, are given, not of the lands themſelves, but barely of 
the ſuperiority. 2dly, The granter's infeftment ſtill ſubfiſts, notwith- 
ſtanding the grant made to his vaſſal, in all queſtions with third par- 
ties. Thus the granter, or ſuperior, is, in conſequence of the domini— 
um directum, which he retains to himſelf, intitled to purſue all real ac- 
tions concerning the lands, againſt every perſon, other than the vaſſal 
to whom he has made the grant, or ſuch as derive right from 
him. On this ground, an action was found to be competent to 
one who was infeft barely in the ſuperiority, for removing a poſ- 
ſeſſor from the lands, if he could not produce an heritable right 
affecting them in his fayour, ſufficient to maintain himſelf in the poſ- 
ſeſſion, Nov. 19. 1624, L. Lag. | 

2. Superiority carries likewiſe a right to the yearly feu-duty pay- 
able by the vaſſal to the ſuperior in his Reddendo ; and becauſe this, 
and all other rights of ſuperiority, where the ſuperior is not in pol- 
ſeflion of the lands themſelves, are debita fundi, or real burdens affec- 
ting the fee, an action for poinding the ground lies at his inſtance 
for the payment of them, againſt all ſingular ſucceſſors in the land; 
which, however, is no bar to a perſonal action for recovering them, 
againſt ſuch as have either come under an obligation to pay them, 
or have intermeddled with the rents of the lands out of which they 
are due. The ſuperior is alſo entitled to the perſonal ſervices which 
the vaſſal is bound to perform by his charter. The rule laid down 
concerning the payment of blanch-duties, /upr. t. 4. $7. obtains in 
all feudal grants, with regard to perſonal ſervices, viz. That where 
they are annual, ex. gr. the reaping of corns, cutting of hay, Cc. the 


voaſſal is free unleſs they be demanded within the year, Jan. 30. 1624, 


L. Carnouſy. In our more ancient charters, vaſſals were frequently 
taken bound to attend on their ſuperiors at huntings and hoſtings; 
but as thoſe clauſes were thought to heighten too much the authority 
and influence of ſuperiors over their vaſſals, all ſuch perſonal ſervices, 
whether due by charter or cuſtom, were aboliſhed by 1® Geo. I. It. 2. 
c. 54. And though the title of this ſtatute be confined to the high- 
lands of Scotland, yet that part of the enactment which aboliſhes 
thoſe ſervices is unlimited, and fo muſt extend over all Scotland, 
where-ever the lands of the vaſſal liable in them may happen to be 
ſituated. To make up for the ſuperior's loſs through the want of 
theſe ſervices, an annual ſum is appointed to be paid by the 2 

Which, 
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which, if it cannot be fixed by the parties themſelves, is to be ſettled 
by the court of ſeſſion. In a caſe decided in 1721, between the Duke 
of Gordon and Hay of Ranas, who is none of the moſt inconſiderable 
of the Duke's vaſſals, the court awarded 58. Sterling as the annual 
value of the vaſſal's perſonal ſervices, 

3. It may be mentioned as another fixed right of ſuperiority, that 
all ſuperiors are entitled to know the nature of the deeds they may 
have granted to the vaſſal, in caſe they have neglected to keep copies 
of them; and though they be furniſhed with copies, they may 
bring an action to have the deeds themſelves judicially exhibited, 
that their validity or import may be aſcertained, This was, in our 
ancient law, called an action for ſhewing the holding, Q, Attach. c. 25. ; 
St, Rob. III. c. 36. The ſuperior's title in it was his charter, con- 
taining the lands poſſeſſed by the vaſſal. But if he had once forced 
the production of his vaſſal's title-deeds, he could not bring a new 
action of the ſame kind during that vaſſal's lifetime. This action, 
though it continued in uſe till the reign of James I. 1424, c. 9. hath 
been now long laid aſide ; but the purpoſes of it are fully anſwered 
by an action of reduction-improbation, which is to be explained 
infr, b. 4. f. 1. H 19. et %%. | 

4. A ſubject- ſuperior, though he may ſell his right of ſuperiority 
to another by a public infeftment, to be holden of the King, or his 
own immediate ſuperior, cannot diſpoſe of it by a ſubaltern grant 
to be holden of himſelf; becauſe, by that method, he interpoſes 
a new vaſſal between himſelf and his former vaſſal, and ſo renders 
that former vaſſal's condition harder than before, by increaſing the 
number of ſuperiors between the crown and him; upon which 
medium, it was taken for granted, that an infeftment of this 
ſort was invalid, Jan. 30. 1671, Douglas; June q. 1741, Maxwell, 
Kilb. Sup. and Vaſ. And though ſeveral ancient charters are yet 
extant, in which our ſovereigns, who thought themſelves free 
from ſuch reſtraints, granted rights of ſuperiority to third par- 


ties, in prejudice of the crown-vaſlals, who were thereby made to, 


hold of a ſubject- ſuperior, ſuch grants were prohibited by ſpecial 
ſtatute, Rob. III. c. 4. This rule, however, hath no force, where lands 
fall to a ſuperior on the forfeiture of his immediate vaſſal, who hap- 


pens to have a ſubvaſſal under him : for ſuch ſuperior is intitled, 


by the nature of the feudal contract, to provide a new vaſſal for 
himſelf in the room of the forfeiting perſon, and conſequently to 
interpoſe a vaſſal between himſelf and the ſubvaſſal, unleſs he has, 
by ſome deed, accepted the ſubvaſſal as his immediate vaſſal, Nov. 26. 
1672, E. Argyle. And indeed, in this and the like caſes, the reaſon 
of the rule ceaſeth : for the ſubvaſſal's condition is no worſe than 
it was formerly; he only changes one ſuperior for another, without 
having a greater number of ſuperiors interpoſed between the crown 
and him than he had before. 

5. Beſides the fixed conſtant rights inherent in ſuperiority, the 
ſaperior hath ſeveral advantages, which, becauſe they depend on un- 
certain events, get the name of caſualties. Some of theſe are com- 
mon to all tenures, and others incident to particular tenures. The 
caſual rights proper to a ward-holding were three; ward, recogni- 
tion, and marriage: as to which, now that that tenure is aboliſhed, 
wit? all the caſualties incident to it, a general account of their na- 
ture and effects may ſuffice. The caſualty of ward intitled the ſu- 
perior, during the heir's minority, to the whole profits of the ward- 
tee which formerly aroſe to the deceaſed vaſſal, either from the na- 
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tural product of the ground, or from the rent payable by tenant; 
As to the profits accruing from woods, collieries, or other ſuch caſual 
rent, the ſuperior, whom it behoved to exerciſe his temporary right 
as a liferenter, /alvu rerum ſubſtantia, or without committing waſte 
could not exceed the meaſure formerly uſed by the deceaſed 
vid, infr. t. 9. § 57, 58. Upon this ground he was obliged to fp. 


hold the tenants houſes, orchards, incloſures, Cc. in as good condi. 


Ward was 

burdened with 
the heir's ali- 
ment and wi- 
dow's terce, 
and excluded 
by the courteſy. 


tion as he firſt received them, and give ſecurity for that purpoſe 
1491, c. 25.3 1535, c. 15. The right of this caſualty was perfeQeq 
by the death of the vaſſal, and the minority of the heir, without 
the neveſſity of a decree of declarator, (becauſe it was due by the 
genuine nature of the contract, and by the Reddends of the charter); 
and, conſequently, upon the concurring of theſe two events, the {y. 
perior might immediately grant leaſes, remove tenants when theſe 
leaſes determined, ſue them for their rents, and, in general, exerciſe 
all other lawful acts of adminiſtration during the continuance of his 
right. But if the ward was taxed, the minor retaiped the poſ. 
ſeſſion, and the ſuperior had nothing to demand but the yearly 
taxed duty. 

6. The caſualty of ward, while tliat tenure ſubſiſted, was burden- 
eſt or reſtricted, either by law, or by the conſent of the ſuperior, It 
was burdened by law, fir/?, With an alimony to the minor heir, 1491, 
c. 25, Though by the words of this ſtatute, the heir was intitled 
to an alimony, in every caſe where he had no blanch or feu-farm 
lands ſufficient for his maintenance, equity interpoſed for the ſu— 


perior, if the heir had either an employment, or an eſtate. in mo- 


ney, which might ſerve that purpoſe, nfr. t. 9. $ 62.; but in fo far 
as ſuch ſeparate eſtate or income fell ſhort of a reaſonable ſubſiſt- 
ence, the ſuperior was to make up the deficiency. In taxed ward, 
the ſuperior was free from this obligation : for the duty payable to 


him, in caſe of taxing the caſualty, was reſtricted to a liquid yearly 


If the poſ- 
ſeſſion of a 
ſubvaſſal is 
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the ward of 
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ſum, and the vaſſal's heir had the whole ſurplus for a fund of ſub. 
ſiſtence. 2dly, The law reſtricted the ward by the terce of widows; 
for the terce was a proviſion given to widows by the law itſelf, 
(except where it was excluded by an entail), and therefore operated 
without the ſuperior's conſent : but it behoved the widow, in this 
caſe, to relieve the ſuperior of a ſhare of the heir's alimony, in pro- 
portion to the value of the terce- lands enjoyed by her. Thus allo, 
the courteſy, or the huſband's legal liferent over the whole eſtate 
in which his predeceaſed wife was ſeiſed, totally excluded the ward. 

7. 3dly, The ward was for a certain period reſtricted ex lege, by 
ſubaltern grants made to 'vaſſals holding their lands in feu-farm. 
For underſtanding this, what was formerly ſaid, t. 4. F 4. muſt be 
attended to, that the ſuperior was entitled, by our ancient law, to 
the ward of all the lands contained in the grant made to the vaſſal, 
even of thoſe lands that the vaſſal had ſubfeued to another. For 
this reaſon, when the King's ward-vaſſals were, for the encourage- 
ment of agriculture, allowed to grant ſubaltern infeftments, to be 
holden in feu-farm, 1457, c. 71. it became neceſſary, for the ſubvaſ- 
fal's ſecurity, to enact in the ſame ſtatute, That notwithſtanding the 
ward's falling to the King by the minority of his immediate vaſſal, 
the ſubvaſſal ſhould retain the poſſeſſion of his feu, upon paying to 
the crown the yearly feu-duty contained in his ſubaltern right while 
the ward continued. By this means, the King, in place of enjoying 
the full rent of his vaſſal's fee during the ward, as he might have 


done by the former law, was limited, in ſo far as related to the * 
 vallal's 
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vaſſal's lands, to the feu-duty contained in the ſubvaſſal's charter, Tir. V. 
This ſtatute ſeemed to require the King's ſubſequent apnrobation, "Va 
in order to give effect to the ſubfeus granted by his immediate 
raſſals; for the words are, that © the King ſhall ratify and approve the 
« ſaid aſſedations:“ but as the ſtatute was truly an invitation by the 
legiſlature to the King's vaſſals to feu out their lands for promoting 
the public policy, it was itſelf held as equivalent to the King's rati- 
fication, Feb. 12. 1674, M. of Huntly. This right of ſubfeuing com- 
petent to the crown's vaſſals, was renewed by two temporary acts, 1503, 
c. go, 91. which were to expire upon the demiſe of James IV. : bur it 
continued to be exerciſed after that period; and, in the conrſe of 
time, came to be aſſumed by all proprietors, even thoſe who held of 
ſubjects, to the great detriment of their immediate ſuperiors. The 
vaſſals of ſubject ſuperiors were therefore, by 1606, c. 12. prohibited 
to ſubfeu without the conſent of their ſuperiors; and this pro'-ibirion 
was extended by 1633, c. 16. to the King's ward-vaſſals. The right 
of theſe laſt was indeed reſtored to them by an act paſled during 
the Ulurpation, 1641, c. 58. ; but that act having been reſcinded 
upon the Reſtoration, 1661, . 15. the law which regards the right 
of ſubfeuing, was, after the act 1633, brought back to the ſame 
ſtate it was in before the year 1457. 4thly, Though it has been uni- 
verlally admitted, that an appriler or adjudger, allowing him to be 
both infeft and in poſſeſſion, is not truly conſtituted vaſſal to the ſupe- 
rior of the lands adjudged, during the currency of the legal, for the 
realons aſſigned below, t. 12. $ 46. and though this doctrine has been 
approved by July 24. 1739, Cred. of Bonbard ; Kilb. Sup. and Vaſe No. 2.; 
yet it was held for the law of Scotland, in that very deciſion, that where 
the adjudger was in poſſeſſion, and actually infeft by the ſuperior, the 
caſualty of ward, falling aſterwards to the ſuperior by the death of 
his vaſſal, the adjudger's debtor, was burdened with the adjudger's 
debt, againſt which the ward had no operation : and even a charge 
given by the adjudger to the ſuperior to infeft him, in conſequence 
of 1469, c. 37. had the ſame effect, if he was in mora, or blameable 
in not giving obedience to the charge. But it the ſuperior had good 
reaſon for not entering him, ex. gr. if the adjudger neglected to offer 
him a year's rent for his entry in terins of that ſtatute, the ſuperior 
continued to have full right to the ward falling afterwards by his 
vaſſal's death, Feb g. 1669, Black, If the ward had actually fallen 
by the death of the adjudger's debtor before the charge given to 
the ſuperior, the adjudger's debt could be no burden on the ward; 
becauſe, in that caſe, a right was acquired to the ſuperior by the 
vaſſal's death previouſly to the charge. 

8. Ward might alſo have been excluded or reſtricted by the con- Ward exclu- 
ſent of the ſuperior ; for wvolenti non fit injuria, Hence, the ſame ſta- 3 
tute which prohibited ſubfeus of ward-lands by ſuperiors holding of perior's con- 
ſubjects, 1606, c. 12. authoriſed them, where the ſuperior conſented ſent. 
to the grant, provided his conſent appeared from ſoine poſitive act or 
deed ; in which caſe they ſtill continued to exclude the ward falling 
afterwards by the vaſſal's death, in fo far as concerned the ſubvaſſal. 
Grants therefore by the vaſſal to be holden of the ſuperior, perfected 
either by reſignation or confirmation, excluded the ſaperior from the 
cl:im of the ward by the granter's ſubſequent death: for from the 
moment of the ſuperior's confirming the right, or accepting the re- 
ſignation, the diſponee became vaſſal by the ſuperior's own conſent ; 
and conſequently, it was by the diſponee's death alone that the ca- 
ſualty could fall. But no debt contracted, or voluntary right granted 
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by the ward-vaſſal, without either the authority of law, or the ſupe. 
rior's conſent, could have the effect of reſtricting the ward to his pre. 
judice. Thus, ſervitudes conſtituted by the vaſſal on the war-fee 
were not effectual againſt the ſuperior, when the lands fell to him by 
the ward, unleſs they had been eſtabliſhed by preſcription. Nay, 4 
decree of the ſheriff fixing the marches of the ward-lanils, was not 
effectual againſt him in that caſe, if he had not been made a party to 
the ſuit, Feb. 8. 1662, Lo. Torphichen. In conſequence of this rule 
the ſuperior was not bound to pay, even the interelt, growing during 
the ward, of any debts contracted bythe deccaſed vaſſul; which, In the 
caſe of long minorities, proved trequently the ruin of the yaſlal's 
family, in contradiction both to a more equitable rule eſtabliſſ by 
our ancient law, That the ſuperior ſhould pay during the ward a cer. 
tain proportion of the vallal's debts, pro quantitate hereditatts et temporis, 
Reg. Maj. J. 2. t. 42. § 5. 6. and to the cuſtoms of Normandy, arr. 215, 
which, from the ſame conſideration of equity, obliged the ſuperior to 

ay all the yearly burdens chargeable on the eſtate, and the intereſt 
that ſhould fall during the ward, of all the heritable ſecurities or hy. 
potheques affecting it, that had been granted by the vaſſal. 

9. The caſualty of ward laſted, in the caſe of male heirs, to their 
age of twenty-one, becauſe till then they were not accounted able to 
endure the fatigue attending military ſervice ; and in females, till 
fourteen, 1547, c. 543-1571, c. 42. becauſe theſe could not before that 
age, by our ancient lav, marry an huſband capable of terving the ſu- 
perior, Reg. Maj. l. 2. c. 48. F 1. which continued to be the law of 
Scotland till towards the beginning of the laſt century, Skene, v. Varda, 
And even after women were, by our later practice, allowed to marry 
at twelve, it was thought proper not to ſhorten the duration of the 
ward, probably to give the greater benefit to the ſuperior, whole caſe 
was in thoſe days accounted more favourable than it hath been fince. 
In coheireſſes, the ward determined when the eldeſt attained the age 
of fourteen : for as the right of ſuperiority was a jus individuum, be- 


longing lolely to the eldeſt, the caſualties due by two or more vaſſals, 


Recognition. 


ought alſo to be regulated by the age of the eldeſt. Beſides that 
heirs-portioners were heirs pro indiviſo, each of them had a property 
in every gleba terre ; and therefore, when the eldeſt came to be tour- 
teen, the ſuperior had a vaſſal fit for marriage, who was truly vaſſal 
in every inch of ground in the ward-fee. The ward determined allo 
in male heirs before their age of twenty-one, if they had committed 
treaſon. This the law conſiders perſons to be capable of, as ſoon as 
they are preſumed to be capaces doli ; that is, according to the gene- 
ral opinion, at the age of ſixteen. 1n that cale, however, it may be 
obſerve:l, that the lan.ls fell not to the ſuperior by the caſualty of 
ward, but to the crown by forteiture. | 

10. Recognition, though ranked by ſome writers among the caſu- 


altics ot ſuperiority, was indeed a total forteiture ot the fee; ſince the 


vaſſal who incurred it, fell from the whole lands contained in his 
grant. The word, as it was anciently uſed, included under it all the 
ways by which the ſuperior returned to his tee, or claimed it again 
as his own. Thus, the over-lord was ſid to recognoſce the lands by 
the falling of the vaſſal's eſcheat, or by the non-entry of the heir. But 
the term came afterwards to be uſed in a more limited ſignification, 
to expreſs that ſpecial caſualty, by which the tee returned to the ſu- 


perior, in conſequence of the alienation made by the vaſſal of the 


gieareſt part ot it to a ſtranger, without the ſuperior's conſent, It 


was firſt introduced, that if the vaſſal thould, by alienating his het 
| diſable 
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difable himſelf from feudal ſervices, the ſuperior might have it in his 
power to name another in his room capable of performing them, J. 2. 
Feud. t. 52. pr. and to this, all the other reaſons commonly aſſigned 
for that caſualty, drawn from the vaſſal's ingratitude, and the tranſ- 
miſſion of the fee to a family at enmity with the ſuperior, may be 
eaſily reduced. In the infancy of feus, vaſſals were left at liberty to 
alienate part of their lands without the cenſent of the ſuperior, and 
to ſubfeu the whole of them, J. 1. Feud. t. 21, verſ. Si quis ; l. 2. t. g. 
pr. ver/. Si vero: and even after the alienation of any part was prohi- 
bitecl, it was only the part alienated that was forfeited to the ſuperior, 
J. 2. Feud, t. 38. The law of Scotland gave more liberty to the vaſſal, 
than the written uſages of the fens ; for it allowed him to ſell to the 
extent of the half: but our penalty was ſeverer; for the vaſlal, if he 
exceeded the half, forfeited not only the part fold, but the whole. 
11, Recognition, notwithſtanding thele ſevere conſequences, fell 
not on the vaſſal as the proper penalty of a crime or delict, but rather 
as a feudal right implied in ward-holdings, which the ſuperior refer- 
ved to himſelf in the feudal grant, and which the vaſſil ſubjected him- 
ſelf to, by accepting of it. Hence it followed, firf, that that caſualty, 
though it had been incurred by the minor's anceftor, might have been 
declared, upon the anceſtor's death, in a proper action againſt the mi- 
nor, even during his nonage, notwithſtanding the*rule, Minor non te- 
netur placitare, Jan. 28. 1681, L. Dun for the ſuperior's plea in ſuch 
caſe would not have been founded on a right preferable to that which 


was in his deceaſed vaſlal ; but upon this, that the vaſſal had not ful- 


filled the condition implied in his right, and that therefore the lands 
returned to him the granter; vid. ſupr. b. I. t. 7. $46. 2dly, If this 
caſualty was a right inherent in a ward ſuperior, he'was conſequently 
intitled to an action againſt his vaſſal's heir, declaring, that it had 


231 
Tir. .. 
. 


Recognition, 
ra tier a re- 
ſerved right 
to the ſuperi- 
or, tian a pe- 
nalty on the 
vaſſal. 


been incurred by the anceſtor, though no action had been brought 


againſt that anceſtor in his lifetime, Feb. 19. 1662, Lo. Carnegy ; vid. 
infr. b. 4. f. 1. $14. 3dly, It was a conſequence of this principle, that 
recognition was incident to all ward-fees, though the caſualties of 
ward and marriage ſhould have been taxed, (for by the taxing of theſe, 
the quantum of them was only aſcertained, without altering the na- 
ture of the holding); and indeed in every caſe where there was no 
expreſs clauſe cutting it off. But it had no room in any other hold- 
ing than ward ; and therefore tithes fall not under recognition, be- 
cauſe tithes were not enjoyed by ward-holding. 

12, All voluntary deeds, whether public or baſe, inferred recog- 
nition, even ſuch as were granted for an onerous cauſe ; becauſe 
whoever accepts of a grant prohibited by law, though he may have 
given a valuable conſideration for it, has no title to the rights of a 
lawful creditor. Hence it required a ſpecial ſtature, 1503, c. 91. to 
ſecure ſubvaſſals againſt that caſualty, when the crown-vaſlals were 
invited to grant ſubaltern rights of their ward-lands. Under volun- 
tary alienations were included all grants that became a charge upon 
the property, ex. gr. wadlets ; for the vaſſal thereby diſabled himſelf 
from ſerving the ſuperior as effectually as by a direct alienation of 
the property itſelf. But infeftments of warrandice fell not under this 
rule, becauſe they were not preſent deeds of alienation ; their effect 
was ſuſpended, till the lands principally made over were evicted: and 
this reaſon being equally ſtrong in infeftments of relief, which have 
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no effect till che cautioner is diſtreſſed for the debt, theſe infeftments 


did not infer recognition, unleſs the right was purified by diſtreſs ; 


ſe July 7. 1681, Hay, Neceſſary or legal alienations by appriſing or 
adjudication 
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adjudication led for the payment of debts contracted by the vaſſal 
drew no forfeiture after them, which proceeded from favour to law. 
ful creditors ; yet adjudications deduced againſt the vaſſal after the 
fee had actually fallen by recognition, could not hurt the right that 


had been previouſly acquired by the ſuperior, 


13. It is a favourable doctrine, which is taken for granted by Mac. 
kenzic, $5. in fin. h. t. that where the property was not transferred cyn 
Hectu by the vaſſal's alienation, this calualty had no plage. Hence, 
fire, It was not incurred, either if the deed was not perfected by (ci. 
ſin, (and this is admitted by all), or if the ſeiſin was null. 2dly, Re. 
cognition could not fall againſt an heir upon a deed granted by the 
anceſtor in lecto, ſince all death-bed deeds affecting heritage are ſub. 
ject to reduction at the ſuit of the heir. Hence, 3dly, A diſpoſition 
granted by the vaſſal, to be holden, not of himſelf, but of his ſupe- 
rior, if the ſeiſin following upon it ſhould not be confirined by the 
ſuperior, could not infer recognition ; for a right to be holden of the 
ſuperior is null before confirmation. Yet ſee upon this head, Cr. lib, 3. 
diep. 3. 525; St. b. 2. f. 11. 11, 12. 

14. Though alienation by the vaſlal of leſs than the half of his 
ward-fee was a lawful act, inferring no forfeiture ; yet neither the 
ſeller nor purchaſer was ſecure without the ſuperior's conſent, or con- 
firmation: for the purchaſer acquired under the tacit condition, That 
if the vaſſal ſhould afterwards ſell as much as, when joined to the firſt 


alienation, would exceed the half, his purchaſe ſhould reſolve, or be- 
come void. And indeed, in ſuch caſe, the whole ward-fee fell under 


recognition, both the firſt and laſt alienations, and all likewiſe that 
remained unfold, Feb. 23. 1681, Hay. This head of our law hath 
given riſe to ſeveral queſtions ; in what caſes one deed of alienation 
ſhould be joined to another, to make up the half of the ward-fee? and 


what was to be deemed the half? Let it ſuffice to mention two or 


three. A public infeftment granted by the vaſſal before his prior baſe 
infeftments had amounted to the half, could not be brought, in any 
ſhape, in computo with theſe prior baſe rights, ſo as to infer recognition 
againſt them; becauſe the ſubſequent public right, proceeding either 
on reſignation to the ſuperior, or upon confirmation by him, being 
truly the ſuperior's own deed, could not juſtly draw any penal effects 
after it againſt the vaſſal, March 21. 1707, L. Grant. A charter of 
Navodamus by the ſuperior to his vaſſal being an original right, im- 
plied a confirmation of all prior deeds of alienation; and, conſequent- 
ly, hindered them from being conjoined with thole that were granted 
by the vaſſal poſterior to the Novodamus, ſo as to infer recognition, Pr. 
Falc. 53. Though the whole ward-fee ſhould have been alicnated by 
the vaſſal, to be holden of himſelf, recognition was not incurred, if 
the yearly feu-duty paydble by the ſubvaſſal was equal to the halt of 
the rent of the lands; for, · in that caſe, the vaſſal retained, not only 
the dominium direfum of the whole ward- fee, but the full rent of the 
half of it, &. ö. 2. f. 11. $14. On a like ground, a right of annualrent, 
or of wadſet, though granted by the vaſlal over all the ward-lands, in- 
ferred not recognition, if the ſum ſecured by the right fell within the 
half of their value, Steu. Anſ. v. Recognition; July 7. 1681, Hay. 
15. It was not every vaſſal whoſe deeds of alienation drew recog- 
nition after it. For, fir/t, a vaſſal whoſe lands were ſubject to a 
right of redemption in favour of another, could not grant any deed 


inferring recognition, to the prejudice of that other; ex. gr. if the 


wadſetter of a ward-fee ſhould have alienated the half of it before 


the right became irredeemable, though the lands would yy 
| oubt 
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doubt have recognoſced, in fo far as concerned his intereſt in them, 
the alienation could not hurt the right of reverſion; which, by the 
conſtirution of the wadſet, was veſted in the debtor. 240%, Recog- 
nition was not incurred by deeds granted by a vaſſil interdicted, 
without conſent of his interdictors; becauſe they might have been 
declared null, and ineffectual to transfer property, as having been 
to the great prejudice of the granter, and becauſe perſons interdicted, 
in that, as in all other penal queſtions, fell to be conſidered in 
the ſame light with idiots, or others naturally incapable of ma- 
king grants, through a defect of judgement. 3d4ly, Creditors who 
had uſed inhibition upon their grounds of debt, were ſecured by 
1686, c. 15. againſt the effect of all deeds of alienation granted by 
their debtor, after publiſhing that diligence, which might otherwiſe 
have inferred recognition ; and the lands falling under recognition 
were, by that ſtatute, declared to be burdened with the debt on which 
the prior inhibition proceeded. 

16, No deed of alienation granted by a vaſſul inferred recogni- 
tion, if it was not made in favour of a ſtranger; and all were deem- 
ed ſtrangers to the vaſſil but thoſe who were alioqui ſucceſſuri, i. e. 


thoſe who, if they had ſurvived the vaſſal, would have neceſſarily : 


ſucceeded ro him, though there had been no grant in their favour. 
Hence recognition was inferred by a vaſlal making over his lands 
to a fon of his own, if he was not the eldeſt; or to a brother, 
though he ſhould have been, at the date of the grant, next in ſuc- 
ceſſion to the granter ; becauſe the granter might have had after- 
wards iſſue of his own body, Fuly 29. 1672, Lo. Hatton. Nay, a 
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huſband was, in this queſtion, adjudged a ſtranger to his wife, Edg. 


Jan, 13. 1725, Hall. f 
17. Recoguition, even where it had been actually incurred, might 


he. been paſſed from by the ſuperior; either, firf, by his expreſs 
conſent ; for inſtance, if he ſhould have expreſsly confirmed a ſeiſin 

iven by his vaſſal, upon which recognition had already fallen; or, 
24ly, by his preſumed conſent; ex. gr. by his granting to the vaſſal 
a charter of Novodamus, which implies a diſcharge of all caſualties 
incurred by the vaſſal prior to the charter; vid: ſupr. $14. Thus alſo, 
a precept of Care con}tat, granted by the ſuperior to the vaſſal's heir, 
imported a paſſing from the penal effects of all deeds granted by the 
anceſtor inferring recognition. Bur a precept granted, not volunta- 
rily, but in obedience to a charge given to. the ſuperior upon a re- 
tour, had not this effect; becauſe a ſuperior's granting a precept in 
obedience to the law, ought not to deprive him of any right com- 
petent to him before granting it. In general, every voluntary a& of 
the ſuperior, from which an approbation of the vaſſal's right 


This caſualty 
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might be preſumed, was conſtrued to purge recognition already in- 


curred. 
18. Marriage, in the feudal ſenſe of the word, or maritagium, is 


that caſualty by which the ſuperior was intitled to a certain ſum of 
money, to be paid by the heir of his former vaſſal, who had not 
been married before his anceſtor's death, at his age of puberty, as the 
avail or value of his tocher. In ſome caſes, the ſingle avail of marriage 
was due; in others, the double. Though this caſualty be no where 
mentioned in the written feudal uſages, it was received in Scotland 
as part of the feudal plan, as early as the books of the Majeſty, 
. 2. c. 48. ; Q. Attach. c. 91. & ſegg. Lord Stair affirms, 6. 2. f. 4. 
45. that it was introduced as a recompence to ward ſuperiors for 
the burden which lay upon them of alimenting the heir; and yet 

Vox. I. Nnn he 
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he acknowledgeth, that there was no law charging them with thy 
burden, till 1491, c. 25.; that is, upwards of four centuries after 
the time that marriage was introduced by Malcolm into our lay 
according to his Lordſhip's own opinion, ibid. 58 37. ; 

19. This caſualty, if we are to reſt on the authority of . Atzacg, 
c. 93. F 2. took its riſe chiefly from the right which ſuperiors were 


underſtood by our old law, to have over the perſon, as well as the 


eſtate of the minor heir; in virtue whereof, they claimed the ſole 

ower of giving him a wife, and at laſt demanded, as their due, 
what the heir might have got by her in name of tocher. Anciently, 
therefore, the heir was not ſubjected to it, if, he was either major 
when the ſucceſſion opened to him, or not required by the ſuperior 
to marry, ibid. & 1. ; becauſe, in this laſt caſe, he ſhowed no con- 
tempt. But, by the later practice, marriage was accounted a right 
inherent in the feudal grant, accruing to the ſuperior, in every caſe 
where the heir was not married at the time of his anceſtor's death, 
whether major or minor, and whether required by the ſuperior to 
marry or not, Jan. 3. 1677, Campbell; Dirl. 415. This caſualty fell, 
though the heir, when required to marry, ſhould Have accepted of the 
ſuperior's choice, Q Attach. c. 93. F 1. in fin.; but the ſuperiors ex. 
preſs conſent to the marriage was, by our later practice, conſtrued 
as a renunciation by him of the caſualty, Dirl. 434. Marriage did 
at no period of time take place, if the heir died before puberty ; be- 
cauſe, till then, he was incapable of marriage : nor if he married 
during the lite of his anceſtor ; becauſe, while the anceſtor lived, the 
ſuperior had no right to diſpoſe of his heir in marriage : but the 
caſualty was not excluded, where circumſtances made it preſumable, 
that the former vaſſal had fraudulently precipitated or hurried on 
the marriage of his heir, on purpoſe to cut off the ſuperior from his 
caſualty, Feb. 20. 1667. Lo. Treaſurer. If the vaſſal had diveſted himſelf 
of the fee in his heir's favour, and the ſuperior had received that heir 
as his vallal, during the life of the former vaſſal, this caſualty could 
not be demanded from the new vaſlal after the death of the firſt : for 
it was only to the heir's marriage that the ſuperior was intitled ; and 
the heir, after having been entered by the ſuperior, was no longer 
heir, but vaſſal. In the caſe of heirs-portioners, one marriage only 
was due, according to Stair, 5. 2. f. 4. $ 56.; becauſe heirs-portioners 
enjoy the eſtate as if they were one perſon : yet the practice ſtood 
otherwiſe not long before, Hop. Min. Pr. p. 47, 48. 

29. It was not the preciſe tocher which one got by his wife that 
fell to the ſuperior as the ſingle avail of marriage, but what his eſtate 
might have been reaſonably ſuppoſed to intitle him to, Fune 14. 
1673, Gib/on; and in eſtimating. this eſtate for fixing the worth of 
either of the two avails, not the ward-lands only were computed, 
but all the heir's other eſtate, real and perſonal. At firſt, the com- 
putation was made without regard to the heir's debts, St. 5. 2. t. 4. 
$ 46. ; but afterwards, all debts were deducted, ibid. 47. ; June 19. 
1630, Somervel. The court of ſeſſion, in 1674, modified the fingle avail 
to three years tree rent, Dzrl. 202, ; and afterwards they brought it 
down to two, &. ibid. ; Fount. Nov. 7. 1701, Baird. Stair was of opi- 
nion, ibid. (55. verſ. But this, that the eſtimation of the eſtate ought 
to be made as at the time of the vaſſal's marriage, when he did mar- 
ry; and if he did not, as at the time when he was required to marry: 
but it ſeems more agreeable to law, that the avail ſhould have been 
eſtimated according to the value of the eſtate at that period when 


the heir firit became pubes, or capable of marriage; becauſe it was 
1 then 
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then that the caſualty fell due. Craig, lib. 1. dieg. 21. { 28. is of opi- 
nion, that the ſuperior was, in ſtrict law, intitled to almoſt the whole 
ward-lands, as the value of the marriage, where the heir was a fe- 
male; becauſe the tocher which a man gets by marrying an heireſs 


is her whole eſtate : but this reaſon is inconcluſive : for by the ca- 


ſualty of marriage was underſtood the tocher which the heir, whe- 
ther male or female, might have reaſonably expected by the marriage ; 
and in the caſe of an heireſs, nothing can be conſidered as tocher, 
put the fum which ſhe had reaſon, from her fortune, or other cir- 
cumſtances, to hope for by a huſband, 

21. It is probable, from the name, that the double avail was efti- 
mated originally at two ſingle avails ; but Craig affirms, that it was 
reduced, out of favour to the vaſſal, to little more than a heavy 
ſingle avail, /ib. 1. dieg. 21. $ 24. And as, by the later practice, the 
fingle avail was eſtimated at two years free rent, it is probable that 
the double, if the quantum of it had been lately brought into diſpute, 
would not have exceeded three. The double avail was not due, ex- 
cept in the preciſg, caſe where the ſuperior, having offered to the 
heir a wife without diſparagement, the heir, not contented with re- 
fuling the match offered, intermarried with another woman with- 
out the ſuperior's conſent, Q; Attach. c. 91. $2. To intitle the ſupe- 
rior to this heavy avail, he muſt have required the vaſſal, under 
form of inſtrument, to treat with him in ſome unſuſpected place, upon 
the marriage offered, Fuly 3. & 11. 1622, French. If the heir refuſed 
at that interview to name a day for celebrating the marriage, the 
ſuperior did it for him; and upon the day appointed, brought the 
lady to church, who muſt have openly declared her willingneſs to 
accept of the heir for her huſband, As it can hardly be figured, 
that a woman of character would have ſtooped ſo low in favour of a 
man who had declined making addreſſes to her, it cannot be matter 
of wonder, that no inſtance occurred fince the inſtitution of the Col- 
lege of Juſtice, in which the double avail of marriage was adjudged 
againſt an heir, St. ö. 2. f. 4. 47. ä 

22. Where a vaſſal held different ward- fees of different ſuperiors, 
the marriage was due only to one of them; becauſe the heir could be 
married but once, and fo could get but one tocher. The eldeſt ſupe- 
rior was, in this caſe, preferred to the caſualty : and he was deemed 
the eldeſt from whom the vaſſal's anceſtors in blood had received the 
firſt grant by the tenure of ward, Q; Attach, c. g.; for ſince he alone 
was intitled to that caſualty at the time of the original grant made by 
him or his author to the vaſſal's anceſtor, he could not be deprived 
of it by any poſterior fact of the vaſlal purchaſing ward-lands from 
another. But where one of the ward-fees was holden immediately of 
the crown, the King, becauſe he is the fountain of all feudal grants, 
was accounted the eldeſt ſuperior, though the right granted by the 
crown to the anceſtor of the vaſſal whofe marriage fell, had been 
poſterior in date to the grants of the vaſſal's other lands holden cum 
naritagia. Though the ſovereign, as eldeſt ſuperior, excluded all 
others from this caſualty ; yet where he changed the holding of any 
of his immediate vaſſals from ward to feu, he was no longer their 
ward ſuperior, and conſequently he could be no longer intitled to the 
marriages of the vaſſals whoſe holdings he had thus changed ; and 
when this happened, the caſe of theſe vaſſals became harder than be- 
fore the change of their holdings, as the King is juſtly accounted the 
gentleſt ſuperior. To obviate this inconveniency, it was enacted, 
1661, c. 58. that every vaſſal holding ward or feu cum maritagio, of the 
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King or Prince, who ſhould get his holding changed from ward, 
ſhould be exempted from the marriage that might be claimed from 
him by other ſuperiors, in the ſame manner as if the lands had ſtill 
continued to be holden ward of the crown. 

23. This caſualty was not due in any other tenure but ward-halq. 
ing, unleſs the clauſe cum maritagio was in the vaſſal's charter, which, 
in feu-charters, was not uncommon, It was in all caſes debitum fundi ; 
for it aroſe, either from the nature of the grant, if it was a ward. 
holding, or from the expreſs words of the inveſtiture, if the holding 
was feu or blanch, Dec. 17. 1673, Haldanzs, But though, in fixing the 
amount of it, the value of the vaſſal's whole eſtate was conſidered, by 
whatever tenure it might be holden, it was a real burden only upon 
the ward-lands: the heir was not liable for it, if, inſtead of entering 
to theſe lands, he abandoned them to the ſuperior, Jan. 5. 1681, 
L. Dun ; for no heir ought to be compelled to make up titles to an 
eſtate by which he neceſſarily ſubjects himſelf to burdens which ex. 
ceed the full value of it. | 

24. By the late Britiſh ſtatute, 20 Geo, II. c. 50. the tenure of all 
lands in Scotland by ward-holding, whether fimple or taxed, and the 
caſualties of ward, marriage, and recognition, conſequent upou that 
tenure, are utterly aboliſhed. The tenure of the lands holden ward 
of the crown 1s, by that act, turned into blanch-holding, tor the pay- 
ment of one penny Scots yearly, ſi petatur tantum ; and the tenure of 
thoſe that are holden of ſubject- ſuperiors into feu-holding, for the 
payment of a determinate yearly rent in money, cattle, or grain, in 
place of the ſaid caſualties, and of all ſervices. The court of ſeſſion 
is, by the act, authoriſed to conſider the difference in value to the 
vaſſals, ariſing from the change of their holdings from ward to feu, 
and what conſtant yearly rent may be a juſt recompence to the ſupe- 
rior for that difference, and make an act of ſederunt upon it, accord- 
ing to which parties are to ſettle the quota of the feu-duties; and in 
cale of difference, the court is to determine: and whatever they ſhall 
ſo modify, is to be the yearly feu- duty payable for ſuch lands, in the 
ſame manner as if feu-charters had been granted of that date by the 
ſuperiors to their reſpective vaſſals, on the reſignation thereof into 
their hands. Till ſuch modification ſhall be made, the vaſſal is to in- 
cur no irritancy for the not payment of the feu- duty, and theſe mo- 
difications are to be inſerted as the feu- duty, in the future renovation 
of the infeftments by the vaſſals and their heirs. In conſequence of 
the above-mentioned powers, the ſeſſion, by an act of ſederunt, Feb. 8. 
1749, eſtabliſhed the following rules: In lands that are holden ſimple 
ward of a ſubject, one per cent. of the conſtant yearly rent is to be 
paid as a yearly feu- duty on account of the marriage, and one per cent. 
as the value of the other caſualties incident to ward-holdings ; but 
where the vaſſal holds other lands ward of the crown, he is not liable 
to his ſubject- ſuperior in any feu-duty on account of the marriage. 
In lands holden taxed ward of a ſubject, two per cent. of the ſam tax- 


ed by the charter of the lands is to be paid yearly as the value of all 


the caſualties, whether the vaſſal holds other lands ward of the crown 
or not. A doubt having ariſen, Whether the principality-lands, i. e. 
the lands holden ward of the Prince of Scotland, were included under 
this ſtatute? and in what manner the vaſlals of the Prince were to be 
entered? an act was paſſed, 259 Geo, II. c. 20. giving to the King the 
ſame powers which had been formerly exerciſed by the Kings of 
Scotland over the principality-lands, when there was no Prince ; in 


purſuance-of which, his Majeſty, by warrant under the privy 7s 
date 
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dated Jan. 1753, ſignified his pleaſure, that all lands, which were for- Tir. V. 
merly holden ward of the Prince, ſhould for the future be holden 

lanch. 

N 25. The only caſualty, or rather forfeiture, proper to feu-holdings, Nature and 
the vaſlal's loſs of his feu-grant, by his failing to pay the feu-duty allot of © 
fr two years together. Becauſe this caſualty may fall in conſequence — EY 
either of a legal or conventional irritancy ; the nature and effects of 

in irritant clauſe may be ſhortly explained. A claufe-irritant is that 

which expreſſes a condition or event, on the exiſtence of which the 

charter, contract, or other deed, to which it is annexed, is voided, 

No irritancy, whether legal or conventional, if it be properly penal as 

to him againſt whom it is pointed, has any operation till a decree of 

the ſeſſion ſhall have declared it to be incurred, %. t. 8. G14. But 

where it is not penal, it has full force as a condition or proviſion af- 

fecting the right or contract, without the neceſlity of any previous 

judicial ſentence. Hence, irritancies are moſt ſtrictly obſerved againſt 

the grantee in gratuitous deeds ; for as that fort proceeds from the 

mere liberality of the granter, who had full power over the ſubject to 

diſpoſe of it to whom he pleaſed, the grantee, who paid no valuable 
conſideration for the grant, truly ſuffers nothing though it be irrita- 

ted or annulled. On this ground, where creditors-adjudgers had 
gratuitouſly reſtricted the ſums due to them, and prorogated the legal 

reverſion of their adjudications for four years, under an irritancy, 

that if the reſtricted ſums were not paid within that time, the reſtric- 

tion and prorogation ſhould be null, no action was adjudged neceſ- 

fary for declaring that the irritancy took place upon the failure of 

payment to the creditors-adjudgers ; that clauſe having been truly 
beneficial, not penal to the debtor, Br. 17. 

26, No irritancy, or other penalty, lay, from the nature of the Legal and 
grant, againſt vaſſals in a feu-holding for not making regular 533 
ment of their yearly Reddendo: But by 1597, c. 246. all vaſſals by per 2 ws, 
feu-farm, failing to pay their feu-duty for two years, haill and toge- , 
ther, are declared to loſe their right, in the ſame manner as if an ir. 
ritant clauſe had been ſpecially ingroſſed in their charter. The act 
refers to the Roman law, which irritated the right of an emphyteuta, if 
he ran in arrear of his canon emphyteuticus, or yearly duty, for three 
years, J. 2. C. De jure emph. ; or two, if the right was derived from the 
church, Nov. 120. c. 8. This caſualty was ſtyled in our old language 
the tinſel of the feu-right, (from tyne, to loſe) ; and as it is in every caſe 
penal upon the vaſſal, whether it ariſe merely from the legal irritancy, 
or alſo from a conventional, the ſuperior muſt in either caſe obtain a 
_ declaring the tinſel of the vaſlal's right, before the forfeiture 
can fall. 

27. But though the aforeſaid act gives, by the letter of it, the ſame If there is no 
force to a legal irritancy as to a conventional one, the following di- —— 
ſtinction has been obſerved by the court of ſeſſion. Where no irri- — 
tant clauſe is inſerted in the feu- charter, the vaſlal is allowed to purge be purged be- 
the legal irritancy at the bar, before ſentence ; i e. he is allowed to ess clara. 
prevent his forfeiture, by making payment at any time during the 
dependence of the action of declarator, before judgement pronounced 
in it: But where the legal irritancy is fortified by a conventional, 
the vaſſal cannot, or at leaſt by the old practice could not, purge, 
vithout his being able to aſlign a reaſonable cauſe why payment was 
not regularly made, Feb. 13. 1666, Wedderburn ; or unleſs an obſcuri- 
ty appeared in the words of the irritant clauſe, Feb. 18. 1680, E. Mar. 

Where the irritant clauſe was conceived in theſe words, That the feu- 
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right ſhould fall, if two years duty happened to run into a third, which wa- 
long the uſual ſtyle, the irritancy was not incurred by our older prac. 
tice till the whole of the third year's duty was due, June 19. 167; 
Smith, But that expreſſion is now underſtood to inter an irritancy 
when two years feu-duty is fully in arrear, and the third year's duty 
has begun to run; more agreeably, not only to the ſtatutory irri. 
tancy, but to the conception of the clauſe. 

28. Till of late, two conditions were frequently adjected to char. 
ters granted in feu-farm, vi. That the vaſſal ſhould be liable iu the 
caſualty of marriage; and, That it ſhould not be lawful to him to 
alienate his lands without the ſaperior's conſent ; and theſe clauſe; 
were effectual. But by the before-mentioned act, 209 Geo. II. c. x0, 
they are declared to be of no force, even where they had been inſert. 
ed in grants prior to the ſtatute; and the court of ſeſſion are directed 
to modify an additional feu-duty, as a recompence to the ſuperior for 
the loſs of thoſe ſpecial rights, if the parties themſelves cannot agree 
upon the ſum. In conſequence of theſe powers, the ſeſſion, by an 
act of ſederunt, March 10. 1756, declared, That a feu-duty equal to 
a fourth of one per cent. of the valued rent of the lands ſubjected to 
the clauſe, prohibiting alienations without the ſuperior's conſent, 
where the lands were valued, or if the lands were not valued, then a 
feu-daty equal to a ſixth part of one per cent. of the real rent, ſhould 
be deemed a recompence to the ſubject- ſuperior for the diſcharge of 
ſuch prohibitory clauſe. As there is no prohibition againſt that 
clauſe which was always inſerted in the Roman emphyteu/is, That the 
tord of the ground ſhould have the firſt offer of the lands where the 
vaſſal intended a ſale, it would ſeem that ſuch clauſe continues effec- 
taal, notwithſtanding the ſtatute, as it is quite different from a clauſe 
de non alienando; and fo ought to have the ſame force when adjected 
to our feu-charters, as it had when adjected to the emphyteutical 
grants of the Roman law *. Yet by our feudal rules a clauſe declaring 
any ſale of the lands that ſhall be made by the feuer, without offering 
them firſt to the ſuperior, to be null, is not of itſelf ſufficient to in- 
validate the ſale, unleſs there be alſo a clauſe irritating the feuer's 
right in that event, New Coll. ii. 4. ; the reaſon of which is fully ex. 


plained, infr. b. 3. f. 8. § 29. 

29. The caſualties which ariſe from the general nature of feudal 
rights as modelled by our cuſtoms, and which therefore have place in 
every holding, are, nonentry, relief, diſclamation, purpreſture, and 
liferent-eſcheat. Nonentry is that caſualty which ariſes to the ſupe- 
rior out of the rents of the feudal ſubject, through the heir's neglect- 
ing to get the inveſtiture renewed after the death of his anceſtor. By 
the moſt ancient Feudal law, when the vaſſal held his grant only for 
life, his heir had no right to demand a renewal of the inveſtiture up- 
on the anceſtor's death ; for the feudal right ended with the life of 
the grantee, on whole deceale the lands returned to the ſuperior. Af— 
ter feus became hereditary, the inveſtiture of the right was, by the 
firſt feudal uſages, to be renewed upon every change, either of the ſu- 
perior or vaſlal. Upon a change of the ſuperior, either by his death, 


or by granting over his right of ſuperiority to anther, the vaſſal was 


obliged to apply to his new ſuperior for a renovation of the inveſti- 
ture; and upon the yaſlal's death, it behoved his heir to apply to have 
the inveſtiture renewed in his own name; and if the vaſſal, or vaſlal's 
heir, neglected this, he forfeited the fee, /. 2. Feud. t. 24. pr. As for 
the uſage of Scotland, it has at no time required the renewing of the 
inveſtiture on the ſuperior's death; and when the vaſſal died, the ſu- 
| ow perior, 
* Vid. Irving contra Marquis of Annandale, 6th March 1567. 
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perior, who is the dominus directus, and whom nothing excluded from 
the lands but the grant he had made to the vaſſal, might, by our 
ancient cuſtom, reſume the poſſeſſion of them without any form of 
Jaw, in virtue of his own radical right, till the vaſlal's heir ſhould be 
ſerved by an inqueſt, and demand to be received by the ſuperior, 
St, Rob. III. c. 19. Fr, 2. c. 38. But as the heir has been now of a 
long time indulged in the poſſeſſion, even before his entry, the ſupe- 
rior's right 1s conſequently turned into a claim, which muſt be made 
effeual by an action for declaring that the lands have fallen in non- 
entry. This caſualty was introduced, that the ſuperior, while he was 
without a vaſſal, might be enabled by the fruits of the feu to pro- 
vide himſelf with a perſon fit for his ſervice. But becauſe the for- 
feiture of the heir to perpetuity, impoſed by the written feudal uſages, 
appeared too ſevere a penalty on the heir to compenſate for the ſupe- 
rior's temporary loſs, the heir, by our cuſtoms, forfeits the rent no 
longer than while the fee is void, i. e. without a vaſlal; fo that as ſoon 
as he becomes by his entry capable of ſerving the ſuperior, he returns 
to the full enjoyment of his fee. 

zo. While the tenure by ward ſubſiſted, the lands truly fell in non- 
entry as often as the heir happened to be minor, becauſe an heir in 
ward-lands could not enter during his minority; but this neceſſary 
caſualty got the ſpecial name of ward. What falls under the proper 
appellation of nonentry ariſes from the voluntary neglect of the heir, 
who is in a capacity to enter, yet declines to enter. The ſuperior is 
intitled to this caſualty in every caſe where the vaſſal laſt infeft is 
dead, or has reiigned, and the heir or reſignatary not yet entered. 
Hence lands continue in nonentry, though the ſuperior ſhould grant 
a precept for infefting the heir, till ſeſin be taken upon it; or tho 
he ſhould accept of a reſignation from his vaſlal in favour of a third 
party, till ſeiſin be taken by the reſignatary, St. b. 3. T. 2. $12.; for 
one cannot be ſaid to be entered to lands, till he be infeft by the ſu- 
perior. Nay, though ſeiſin be actually taken by the heir or reſigna- 
tary, yet if his retour on which the ſeifin proceeded be ſet aſide upon 
any nullity, the lands become again void, and of courſe fall in non- 
entry from the date of the decree of reduction; for a retour declared 
null is equal to none, July 12. 1625, Ls. Cathcart ; Feb. 29. 1628, E. 
Nith/dale. The rents forfeited by nonentry are computed in the moſt 
favourable way for the heir, in the period from the death of his an- 
ceſtor till he himſelf be cited by the ſuperior in an action of general 
declarator of nonentry ; for till then the ſuperior muſt be contented 
with the retoured duties of the lands. For this reafon, before pro- 
ceeding farther, the nature of retoured duties muſt be explained. 

31. It was neceſſary that the lands in Scotland ſhould be valued, 
both for adjuſting the proportion of the public ſubſidies at which 
every individual landholder in the kingdom was to be rated, and for 
aſcertaining the quantum of the nonentry and relief duties payable to 
ſuperiors. Alexander III. who, about the year 1280, had occaſion for 
an extraordinary ſubſidy, towards the payment of his daughter's to- 
cher, who was then to be married to Eric King of Norway, is the firſt 
who now appears tb have ſettled a general cenſus or valuation of our 
lands. In the parliament 1326, an indenture paſſed between Robert I. 
and his freeholders, (an extract of which, from the records of the 
parliament 1327, is preſerved in the Advocates library), whereby, up- 
on a recital, That the crown-revenue was much leſſened by the late 
wars with England, the freeholders granted to the King the tenth part 


of their rents, according to the old extent, as it was fixed by Alex- 
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ander III. with this proviſion, That in lands which had ſunk in their 
rents by the devaſtation of the late war, the proprietors were to be 
allowed ſuch an abatement of the ſubſidy as ſhould be ſettled by an 
inqueſt. This brought on a revaluation of the particular lands thy 
the proprietors pretended had ſuffered by the war, by which it might 
appear that they were truly intitled to an abatement : and the value 
.of theſe lands, as thus reduced by the inqueſt, was called the new ex. 
tent, in contradiſtinction to that of Alexander III. 

32. That thoſe valuations might be of more certain and perpetual 
uſe, a cuſtom ſoon crept in, that the inqueſt on the ſervice of heir; 


groſs in the retour the valuation of the lands in which the heir's an. 
ceſtor died ſeiſed. In the lands where no revaluation was demanded 
on account of the ſinking of the rent in the reign of Robert I, no 
other valuation could be inſerted in the retour, than the old one of 
Alexander III.; but in the retour of lands which had been revalued, 
both the old extent, quantum valuerunt tempore pacts, and the new, quan. 
tum nunc valent, were inſerted: and it is obvious, that from this period, 
to the eſtabliſhing of ſome poſterior general valuation of lands, the 
new extent might be lower, (and indeed was ſo in moſt retours), but 
could never be higher, than the old. The author of Hiff. Law-traft, 
from whom this ſhort abſtract of the hiſtory of extents is borrowed, 
conjectures, that the two extents continued on this footing, till a ney 
valuation of our lands was ſettled in 1424, on occaſion of a ſubſidy to 
be raiſed for the payment to England of the coſtage, as it was called, 
of James I. i. e. of the coſt due to England for his ſubſiſtence and 
education, Black acts, 1424, c. 10, 11. But as in many retours prior 
to that time, ſeveral of which lie in the charter- cheſt of the family of 
Keir, the new extent is higher than the old, a general valuation muſt 
have been eſtabliſhed in the interval between the reigns of Robert I, 
and James I. And no time appears more likely for this, than the year 
1365 or 1366, when a tax was to be impoſed for the ranſom of Da- 
vid II. long after the lands that were revalued in conſequence of King 
Robert's indenture had, under the ſunſhine of his long and peaceable 
reign, fully recovered, and ſeveral of them far exceeded their firſt 
value. 

33- Though the extent taken in 1424 was conſiderably higher than 
the old, yet from the improvement of our country by agriculture, 
and a well ordered police, it ſoon became too low a ſtandard for the 
caſualties of ſuperiority ; eſpecially conſidering, that by the gradual 
heightening of the nominal value of our coin about that time, ſupe- 
riors, though they got the ſame nominal value for their caſualties as 
formerly, truly loſt, upon every ſuch riſe, part of the weight in filver 
which they were originally intitled to. It was therefore enacted, by 
1474, c. 56. (but without ſetting on foot any new general valuation), 
that retours ſhould ſpecify both the old extent, and the preciſe avail 
that the lands contained in the retour were' worth at the time of 
the inqueſt's ſerving the heir: and this laſt has been ever ſince called 
the new extent, or the nunc valent. For ſome time after paſling this act, 
a proof by witneſſes was brought before the inqueſt, at the ſervice of 
every heir, to fix the preſent rent of the lands to which he was to be 
ſerved. But inqueſts did not long continue a practice, fo troubleſome 
in itſelf, and ſo unfavourable to landholders, as ſtretching the value of 
their lands to the utmoſt height upon every new ſervice. When, there- 
fore, lands had been once retoured in purſuance of this ſtatute, the in- 


queſt fell gradually into the cuſtom of inſerting in all ſubſequent re- 
tours 
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tours thereof, as the nunc valent, or new extent, the preciſe ſum to 
which it was fixed by the former retour. And where there had 
been no former retour ſpecifying the new extent, Skene informs us, 
v. Extent, that it was, by an almoſt general rule, fixed to the qua- 
druple of the old; for which reaſon it was uſually called the fourth 
mail ; Hift. Law-trafs, v. 2. p. 217. et ſeqq. 

4. Even after paſſing the act 1474, the old extent eſtabliſhed by 
Alexander III. long continued the rule for proportioning the ſubſi- 
dies chargeable upon private landholders, as appears by a tax impo- 
{ed by parliament in 1633, which was levied by that ſtandard. But 
the old extent ſettled by Alexander could not be of univerſal uſe in 
ſubdividing the ſubſidies upon all the lands of Scotland. It could 
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not be applied to thoſe that were enjoyed either by the church or by 


boroughs ; for as churches and boroughs die not, their lands cannot 
paſs by retour; ſo that their proportions of the ſubſidies were fixed by 
other rules. The church was, as far as we can trace its hiſtory up- 
wards, ſubjected to the equal half of all our ſubſidies ; the burden of 
which half was ſubdivided among the ſeveral church-beneficiaries, 
according to the value of the ſeveral benefices, as they ſtood ſettled 
by Bagimont's roll, many copies whereof axe yet extant: and to that 
proportion of ſubſidies church- lands continued to be ſubjected even 
after the Reformation, 1 597, c. 277. 3 Act convention 1665. The eſtate 
of boroughs paid a ſixth part of every taxation for their burgage- 
lands and their trade; which ſixth was at firſt proportioned among 
the ſeveral boroughs by expreſs enactments in the ſtatutes impoſing 
the taxations, but now by the boroughs themſelves, who are autho- 
riſed to alter theſe proportions from time to time in their annual con- 
rentions, according to the flouriſhing or declining ſtate of the parti- 
cular boroughs, 1702, c. 6. Neither could the old extent be the rule 
in the King's property lands; for theſe were originally ſubjected to 
no public taxation, The firſt tax with which they were charged was 
impoſed by 1597, c. 277. by which act therefore ſpecial rules are pre- 
ſcribed, according to which the ſtewards and bailies of the King's 
lands were to conduct themſelves in retouring them. 

35. It appears, by ſeveral acts paſſed during the Uſurpation, 1640, 
0. 34-3 1645, c. 6. 3 Aug. 1649, c. 21. that in the levying of public taxes 
at that time, the rule of the old extent was laid aſide as unequal; in 
place of which, new valuations were ſubſtituted, that were made, or 
to be made, for every ſhire, by commiſſioners appointed for that pur- 


poſe, By two acts of the Uſurper's parliament, holden at Weſtmin- 


ſter, 1656, c. 14. © 25. impoling taxations upon Scotland, the rates 
laid upon the ſeveral ſhires are preciſely fixed, and the equal aſſeſſ- 
ment of thoſe rates, among the individual landholders in every ſhire, 
is left to the adjuſtment of commiſſioners. The firſt tax after the 
Reſtoration, which was charged properly on land, was impoſed by 
the convention 1665, and levied by the rule of the old extent. The 
next was impoſed anno 1667, by an act of convention of that year; 
which, after affirming in its preamble, that it was directed to be le- 
vied according to the valuations 1660, proceeds to ſpecity the propor- 
tions on each ſhire and borough, which are nearly the ſame as thoſe 
that had been fixed at Weſtminſter in 1656. It is however worth 
obſerving, that no mention is made of any general valuation in 1660, 
to which the act of convention 1667 ſeems to refer, in any of our ſta- 
tutes or records. - The commiſſioners appointed for levying this laſt 
tax, impoſed in 1667, were by the act directed, in ſo far as concerned 
the proportioning of the total ſums to which every ſhire was ſubjected, 
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upon the individual landholders of. that ſhire, to proceed according 
to the former valuations of their reſpective lands, where they appeared 
equal and juſt; and where the commiſſioners were of opinion, that 
the lands of any particular landholder were over-rated, to rectify 
their valuations according to equity, but without altering the total 
ſums charged by the act upon every ſhire. All the taxations upon 
land granted ſince the year 1667, are, by the acts impoſing them, to 
be levied according to the rules and valuations ſettled by the act ot 
convention of that year, 1670, c. 3. Cc. The rent thereby fixed gets 
the name of the valued rent, in oppoſition to the old and new extents ; 
and this valuation is the rule obſerved at this day, not only in levy. 
ing the land- tax upon the individual landholders of the ſeveral coun. 
ties, but in proportioning the payment of ſeveral public burdens re. 
lating to manſes, &c. among the landholders or heritors of the pa- 
riſh. 

36. Though both old and new extents may, without impropriety, 
be ſtyled retoured duties, becauſe both are inſerted in retours ; yet 
- where retoured duties are mentioned indefinitely, that appellation de- 
notes the new extent, by which the rates of the ſuperior's caſualties 
are regulated, and particularly the nonentry-duties before citation. 
In feu-holdings, the yearly feu-duty contained in the Reddendo is re. 
' toured as the new extent; becauſe the law preſumes, that ſuperiors, 
in the charters granted to their feu-vaſlals, reſerve to themſelves a 
Reddendo, or yearly penſion, adequate to the rent; and feu-grants by 
the crown, of the annexed property, are not effectual to the vaſſal, 
where the yearly feu-duty 1s leſs than the former rent. In this hold- 
ing, therefore, the ſuperior gets in effect nothing in name of nonentry 
before citation; for he would have been intitled to the yearly feu- 
duty by the Reddendo of the charter, though the fee had been full; 
j. c. though a vaſſal had been infeft in the lands. The doctrine held 
by ſome, that when nonentry falls in a feu-holding, one year's duty 
in the Redendo ought to be paid by the heir to the ſuperior in name 
of nonentry, before citation, and another properly as feu-duty, carries 
this abſurdity with it, that where the feu-duty exceeds the half of the 
true rent, which is not a rare caſe even at this day, the vaſſal would 
be liable in the yearly payment to his ſuperior of a ſum exceeding the 
full rent of the ſubject contained in his charter; and conſequently his 
condition would be harder before than after citation. In tithes, 
where the right of them is holden blanch, the ſuperior gets the fifth 
part of the retoured duty of the lands, in name of nonentry, before 
citation; becauſe the law conſiders the yearly tithe to be worth a 
fifth part of the rent of the lands : But where the right is holden feu, 
he is, by the foregoing rule, intitled only to the yearly feu-duty pay- 
able by the vaſſal until citation. 

It is becauſe the new extent or retoured duty is, by a fayour- 
able conſtruction, preſumed to be the rent, that the nonentry-duties 
due before citation are governed by it. If therefore no retour of the 
lands in nonentry ſhall appear, the ſuperior is intitled, even before 
citation, to the real rent; or, which is more favourable for the vaſ- 
ſal, to the valued rent, as aſcertained by the books of the land- tax 
yet if the retoured duties be diſcoverable any how, though not by a 
formal retour, the caſualty will be reſtricted. Thus, if a barony, 
whoſe retour appears on record, has been fold by different parcels to 
different purchaſers, in a queſtion concerning the nonentry-duties 
of a particular parcel, the groſs retour of the whole barony is to be 


proportioned among the ſeveral parcels into which it is divided, ac- 
cording 
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cording to the preſent rent, and the heir not entered is liable before Ir. V. 
citation, only in that ſhare of the retoured duty of the whole which 
correſponds to his part, Feb. 5. 1623, Ker. A rule has been lately 

laid down by the court of exchequer, Feb. 17. 1731, that the old and 

new extents of lands, of which the wvalent is not known, ſhall be ad- 

juſted according to the valued rent, and to the old and new extents 

of other lands within or adjacent to the county in which the lands 

to be retoured lie. 

8. Infeftments of annualrent, of which vid. /upr. t. 2. § 5. are Annualrents 

uſually granted by the debtor to be holden of himſelf; a moſt ab- 22 
ſurd practice, ſeeing the creditor becomes thereby vaſſal in that feu- duty in the 
dal right to his debtor; and conſequently the right muſt fall in non- infeftment. 
entry upon the creditor's death, Becauſe annualrents arifing out of 
lands had no diſtinct valuation or extent, therefore they were ſaid in 
the valent clauſe of the retour, valere ſeip/um ; i. e. the annualrent itſelf 
was accounted the retoured, and conſequently the nonentry-duty ; 
and thus the creditor's heir, as long as he lay out unentered, loſt the 
whole intereſt of the debt due to him by the ſuperior his debtor. 
To prevent this, it was enacted by 1690, c. 42. that ſuch annualrents 
ſhould, for the future, be only retoured to the blanch or other duty 
contained in the infeftment. But as that act regulates only the re- 
toured duties due before citation, the creditor {till continues to loſe 
the whole intereſt which may grow on the debt, from his being cited 
in the general declarator, till he enter, unleſs it be guarded againſt 
by a ſpecial clauſe, obliging the debtor to make over to the vaſſal's 
heir the nonentry duties gratis, as often as the right ſhall fall in non- 
entry by the vaſſal's death. _ re | 

39. From the rule, that nonentry-duties before citation are to be Nonentry- 

aſcertained by the retoured duties, where the lands appear to have q 7 
been retoured, there was an exception while the tenure by ward ſub- held ward 
ſiſted, That where the lands had been, immediately before their fall- the Crown. 
ing in nonentry, in the ſuperior's poſſeſſion by the caſualty of ward, 
he might, on the expiration of that caſualty, without the neceſſity of 
a declarator, continue his former poſſeſſion while the heir lay out un- 
entered, which was called the nonentry ſubſequent to the ward ; to which 
poſſeſſion the law gave the fame extent as it did to the ward itſelf. 
But if the ſuperior had not attained poſſeſſion in virtue of the ward, 
ex. gr. if the lands were holden taxed ward, he was intitled to no 
more than the retoured duty, till the heir was cited in the action of 
general declarator. This rule admits of another exception, by the 
preſent law, in the caſe of lands holden formerly ward of the crown ; 
for it is declared by 20 Geo. II. which changes the tenure of all 
thoſe lands into blanch, that as often as they fall in nonentry, they 
ſhall, in place of the new extent, or the retoured duty, be only liable 
in the annual payment of one per cent. of the valued rent, according 
to which they are now liable for the land-tax; and the more ef- 
fectually to aſcertain the quantum of the nonentry-duty, the ſame 
act directs, that all retours of ſuch lands ſhall ſet forth, not only their 
old and new extent, but their valuation, or valued rent. 

40. The caſualty of nonentry, when reſtricted to the retoured n 
duties before citation, falls, not as a penalty of the heir's tranſgreſ. Citation. 
hon, or as a puniſhment of his mara or culpa, but as a caſualty na- 

t rally accruing to the ſuperior in conſequence of his radical right; 
from which, therefore, he cannot be excluded, whatever the cauſe 
of the nonentry may be, and though no decree of blame may be 
imputable to the heir. Hence the ſuperior is at this day intitled 

to 
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Book IL. to the nonentry-duties of that very year which the law has indulged 
— to the heir, as a time for deliberating whether he will enter or not, 


Purſuer's 
title in the 
declarator 
of nonen- 
try. 


What non- 
entry duties 
are debita 


fundi. 


though his availing himſelf of that legal benefit cannot be conſtrued 
as a contempt of the ſuperior. But where the heir's not entering 
proceeds from a defect in the ſuperior, equity will not ſuffer him to 
claim a forfeiture againſt his vaſſal, of which he himſelf is the ſole 
occaſion, infr. $45. After the heir is cited by the ſuperior in the ge- 


neral declarator, the rent of the lands falling in nonentry is compu. 


ted in a way the moſt unfavourable for the heir, ſo as to extend to 
the full rent; becauſe the heir's delay, after he is required to enter, 
argues a higher degree of blame, and gives more ground to preſume 


a contempt of the ſuperior, Yet as this ſevere caſualty appears, even 


after the delinquency is thus aggravated, to be too heavy, where 
there is the leaſt ground for an excuſe, therefore, if the heir lie un. 
der a legal incapacity, Fuly 24. 1677, Lo. Melvil, or has, by a pro- 
bable miſtake, believed himſelf already entered, Fan. 22. 1706, Matt- 
land, or if he offer any reaſonable apology for {till declining to enter, 


Dirl. 273. no more than the retoured duty will fall to the ſuperior, 


even after citation, as long as ſach probable ground of doubting ſhall 


ſubſiſt. | 


41. In the action of general declarator, the ſuperior muſt produce 


as his title his ſeiſin in the lands, to prove his right of ſuperiority ; 


and if it be a donatary who ſues, he ought to produce his gift from 
the ſuperior. But neither ſuperior nor donatary need bring evi- 
dence that the lands were without a vaſſal from the time libelled, 
becauſe that is a negative, which proves itſelf, unleſs the defender 
make it appear that the lands were full, Where the ſuperior exe- 
cutes a grant of any caſualty without limitation, the donatary ought, 
by the common rules of law, to hold the grant as long as the ca- 
ſualty ſubſiſts; yet in gifts by the crown, the donatary of the ward, 


and of the nonentry ſubſequent to it, was not intitled to all the 


nonentry-duties ſo long as the heir lay out, but only to the three 
terms duties immediately enſuing the ward, probably that the King 
might have it in his power to oblige a ſecond donatary. But ſuch 


gifts by ſubject- ſuperiors were interpreted in their full extent, according 


to the natural meaning of the words, S. . 4. f. 8. $9. 3 Fount. Feb. 25. 
1696, E. Caſſilis. 

42. The libel in a general declarator bears no perſonal concluſion 
againſt the apparent-heir, though he muſt be made a party to the ſuit; 
for the action is directed againſt the lands themſelves. Nothing can 
be comprehended in the libelled ſummons but the retoured duties; 
becauſe the full rent is not due till the heir be cited upon that ſum- 
mons: and to make theſe retoured duties effectual, the purſuer may 
throw into the libel a concluſion of poinding the ground. A decree 
proceeding on this action intitles the ſuperior, not only to a poinding 
of the ground as a real creditor, for recovering the retoured duties 
due before citation, but to enter into the total poſſeſſion of the lands, 
and levy for his own uſe the full rents from the citation downwards 
to the heir's actual entry. And if the tenants refuſe payment, he 
may recover the rents by a petitory action againſt tenants and other 
intromitters, which is improperly called an action of ſpecial declarator. 
Theſe declarators were anciently brought by the ſuperior before his 
own court, agreeably to a general rule laid down in Reg. Maj. J. 2. 
c. 63. $8.3 which practice began to fall into diſuſe in Craig's time, 
lib. 2. dieg. 19. H 11. and was ſoon after quite laid aſide. From thoſe 
obſervations, it appears, that all nonentry-duties are not, without ex- 

ception, 
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ception, debita fundi. With regard to the duties before citation, which 
conſtitute a right of credit upon the vaſſals lands to the ſuperior for a 
liquid ſum, he may doubtleſs recover payment of theſe by a poinding 
of the ground, which is an action competent to every real creditor : 
but the right he has to the full rents which become due after cita- 
tion, does not accrue to him in the character of creditor, but as in- 
terim dominus, Or proprietor of the rents; and conſequently the action 
for making thoſe effectual, muſt be the ſame that a proprietor is in- 
titled to for recovering the rent of his eſtate, which can be directed 
only againſt tenants and other poſſeſſors; for it would be incongru- 
ous and inept in a proprietor, to uſe real diligence by poinding the 

und of his own lands, for a debt due to himſelf, St. 6. 2. f. 4. § 22. 

43. It yet remains to be conſidered under this head of our law, 
fel, How the caſualty of nonentry is excluded; and, 2dly, What 
deeds of the ſuperior are accounted a paſſing from nonentry-duties 
already incurred by the heir. As to the firſt, it is obvious, that there 
can be no place for nonentry in lands where a community or corpo- 
ration is vaſſal; for a corporation never dies, ſupr. t. 3. & 34.; and 
conſequently, after ſeiſin is once given to a corporation, the fee muſt 
continue full as long as the corporate body ſubſiſts, Harc. 588. This 
is the caſe of grants, not only to hoſpitals and univerſities, but to 
royal boroughs : for though every individual burgeſs is faid by his 
charter to hold of the crown the ſpecial tenements of lands or of 
houſes expreſſed in it, and conſequently ought, in the general caſe, to 
be equally ſubject to nonentry as vaſſals whoſe lands lie in no 
borough ; yet in truth it is not the particular burgeſſes who are the 
vaſſals, but the borough itſelf, or the corporation of inhabitants, to 
whom the King grants, in their charter of erection, all the lands and 
tenements within the limits of it, to be holden burgage of the crown. 
If, therefore, no nonentry can fall againſt the borough itſelf, becauſe 
it is a corporate body, neither can it fall againſt individuals, Cr. lib. 2. 
dieg. 19. H 26. 3 for if nonentry be excluded with regard to the whole, 
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vaſlal. 


it cannot obtain with regard to any part. This doctrine, that non- 


entry is excluded where a corporation is vaſſal, cannot be applied to 
thoſe villages which have been erected by the crown into boroughs 
of regality or barony : for ſuch boroughs had, by their erection, no 
grant made over to them of lands, or any feudal ſubject capable of 
falling in nonentry, as royal boroughs had ; but barely a right to 
ſuch privileges or immunities as the crown was pleaſed to confer on 
them; and particularly that of having magiſtrates appointed from 
among themſelves for preſerving good order within the borough, and 
exerciſing a certain degree of juriſdiction over the inhabitants. Now 
theſe rights were holden, not of the crown, but of the lord of regali- 
ty, or baron, in whoſe favour the erection was made : and as the bo- 
roughs ſo erected were formerly parts of the regality or barony, and 
the lord of regality or baron was intitled to the fame caſualties out of 
the lands. and houſes fituated within the borough, as out of the reſt 
of the regality or barony-lands, they ſtill continued parts of the rega- 
lity or barony ; becauſe the erections could not impair or weaken the 
tight of the ſuperiors, at whoſe deſire the boroughs were erected, Cr. 
lib. 2. dieg. 19. § 27, 28. | 

44. Lands cannot fall in nonentry as long as the fee is full, i. e. as 
long as the vaſſal laſt ſeiſed in them by the ſuperior continues alive. 
Hence, firſt, Infeftments of property, either granted or confirmed by 
the ſuperior, exclude nonentry, during all the days of the grantee's 
life, though the vaſſal infeft ſhould have afterwards made over the fee 


Vor. I. Qqq to 
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Boox Il. toanother. 2dly, Nonentry is excluded by an infeftment in conjunq 
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fee and liferent, granted by a huſband to his wife, and confirmed by 
the ſuperior, which, though properly it be no better than a liferent 
in the wife, ſaves from the nonentry during her life. And this holds 
though the wife ſhould, after the huſband's death, formally renounce 
her conjunct fee, and reſtrict her right to a bare liferent, Balf. p. 264, 
d$ 27. Lord Stair affirms, 5. 4. 7. 8. F 7. that nonentry is not excluded 
by a common liferent- infeftment; yet he admits, 6. 2. f. 4. H 23. that 
becauſe an heir can have no benefit by his entry, while he is exclu- 
ded from the whole profits of the fee by a liferenter, no declarator of 
nonentry can paſs againſt him, by which the ſuperior may poind the 
ground, or enter into the poſſeſſion of the lands from which he is 
thus barred by the liferenter, till the liferent falls. 340%, Subfeus, 
which had been granted under the authority of the above-mentioned 
ſtatutes authoriſing them, 1457, c. 71. and 1503, c. go, and g1. exclu- 
ded the nonentry, which would otherwiſe have fallen by the death of 
the immediate vaſſal; and even after the repeal of theſe ſtatutes, a ſu- 
perior, who himſelf confirms a baſe infeftment granted by his imme- 
diate vaſſal, is thereby underſtood to renounce the benefit ariſing from 
ſuch nonentry, and muſt be contented, upon that vaſſal's death, to 
demand, as in his right, from the ſubvaſſal, the yearly duties, and 
whatever elſe might have been demanded from him by his imme- 
diate ſuperior had he been alive, Bankt. b. 2. t. 4. H 25. Stair admits 
as to this article, 5. 2. f. 395 28. that the ſuperior's confirmation of a 
ſubfeu, ſecures the ſubvaſſal againſt ſuch caſualties falling by the 
death or delinquency of the immediate vaſſal, as entirely carry off the 
property, ex. gr. recognition, while ward-holding ſubſiſted; but he 
affirms, that it ought not to abridge the ſuperior of his other caſual- 
ties, which infer only a temporary right to. the rents, ſuch as ward 
or nonentry : and it 1s certain, that his Lordſhip's doctrine obtains in 
the confirmation of baſe infeftments granted by the crown. q4thly, 
Nonentry is excluded by the ſuperior's confirmation of public infeft- 
ments granted by his vaſlal ; for fince public rights are holden from 
the diſponer of the ſuperior, the ſuperior by his confirmation accepts 
the grantee as his vaſſal, and conſequently the fee muſt be full during 
that vaſſal's life. Sthly, It is excluded by the terce, during the wi- 
dows' life, as to a third of the lands; and by the courteſy, during the 
life of the huſband, as to the whole of them ; theſe being legal pro- 
viſions, which require no ſeifin to perfect them: yet the wife, through 
whom the huſband claims the courteſy, or the huſband, whoſe wi- 
dow claims the terce, muſt have been infeft in the lands; for without 
their ſeiſin there can be no terce or courteſy, infr. t. 9. H 51. | 
45. A ſuperior is barred, per/onali exceptione, from nonentry-duties, 
after he is in mora, i. e. after it is owing to himſelf that the heir is not 
entered. Upon this ground, nonentry 1s excluded from the time that 
an heir retoured has charged the ſuperior, on a precept iſſuing from 
the chancery, to ſeiſe him in the lands, Fuly 18. 1678, Fullarton : but 
ſuch charge hath no effect, unleſs the heir do /imul et ſemel offer to the 
ſuperior the relief and the nonentry-duties, in fo far as they are yet 
unpaid ; ſee Gosf. Feb. 10. 1671, L. Kilbead. Thus alſo, this caſualty 
is excluded by an adjudication of the vaſſal's lands, and a charge gi- 
ven upon it to the ſuperior, provided the adjudger at the ſame time 
offer him a year's rent, according to the injunction of 1469, c. 37. 
Feb. 3. 1681, Ker. In like manner, the ſuperior, where he is not him- 
ſelf infeft, and ſo not in a capacity to enter the heir, and nevertheleſs 
refuſes to complete his titles upon a charge, forfeits the nonentry- 
duties during his life, 1474, c. 58. Laftly, Upon a ſimilar ground, 


nonentry is excluded, even as to the retoured duties before citation, 
in 
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in every caſe where either the heir of the ſuperior has not perfected 
his right to the ſuperiority by a ſervice, or where, from the involved 
ſituation of the ſuperior's affairs, the heir of the vaſſal cannot, with 
ay degree of certainty, know to whom he is to apply for his entry, 
Fal. i. June 29. 1745, Chalmers, As to the queſtion, Whether leaſes 
nted by the vaſſal to tenants, exclude the ſuperior from this ca- 
fualty over the lands let? ſee znfr. f. 6. § 26. 
46. As to the inſtances in which the ſuperior is preſumed to paſs 
from his claim of nonentry-duties already fallen due; Fi, Craig, on 
the authority of ſome deciſions pronounced before his time, while 
yet the act 1617, concerning preſcriptions, was not paſſed, affirms, 
lib. 2. dieg. 19. 5 17. that the fee having been full for thirty-ſix years 
backwards, preſumed that the ſuperior had received payment or ſatiſ- 
faction for all preceding nonentry-duties : which preſumption is, 
fince the act 1617, more applicable to the term of forty years *. 2dly, 
A charter of Novodamus by the ſuperior, imports a releaſe to the vaſ- 
fl of all former caſualties, /upr. t. 3. F 23. and conſequently of all 
nonentry-duties prior to the grant, Feb. 12. 1713, Erſkine. 3dly, 
Three ſeiſins granted by the ſuperior to three conſecutive heirs, pro- 
ceeding either on retours or on precepts of Clare conſtat, preſume 
that all preceding nonentries are paid, or paſſed from, in the ſame 
manner that three conſecutive diſcharges of rent or intereſt preſume 
a releaſe of all arrears, Cr. lib. 2. dieg. 19. $16. 4thly, Entry by the 
heir, upon a precept of Clare conſtat voluntarily granted by the ſupe- 
rior, even without a clauſe of Novodamus, imports a paſſing from all 
nonentry-duties incurred previouſly to the death of the anceſtor ; be- 
cauſe the ſuperior's affirmation in the precept, that the anceſtor died 
ſeiſed in the lands, includes an acknowledgement that the fee was 


full at his death, ST. 5. 2. 7.4. $23. But charters or precepts by the 


ſuperior, 1n conſequence of legal charges directed againſt him, ex- 
clude not his claim for duties already incurred ; for theſe charters or 
precepts being granted not from choice, but in obedience to the law, 
imply a reſervation of all claims formerly competent to him. Yet 
ſeiſin upon ſuch charter or precept, will bar nonentry for the future; 
becauſe, by the ſeiſin, the fee is full. 

47. Relief is that caſualty which intitles the ſuperior to an acknow- 
ledgement or conſideration from the heir of the deceaſed vaſſal, for 
receiving him as vaſſal in the lands; and it gets that name, becauſe 
by the heir's entry, his fee is relieved or recovered from the ſuperior. 
Craig, after Cujacius, derives the origin of this caſualty from the 
thirteenth conſtitution of Leo, by which the adminiſtrators of the 
church were prohibited to exact more from their tackſmen for the 
renewing of a leaſe, than two years rent of the ſubje& : but it may 
with greater probability be derived from the acknowledgement given 
by the ſingular ſucceſſor of an empbyteuta to his dominus, upon the re- 
newing of his right, /. 3. C. De jur. emph. Firſt, after feus were de- 
ſcendible to heirs, the ſuperior was obliged to receive his vaſſal's heir 
without any acknowledgement ; and he could in no caſe be com- 
pelled to receive ſingular ſucceſſors, No mention therefore is made 
of relief in the Conſuetudines feudorum, nor indeed of any thing reſem- 
bling it, except in J. 1. Feud. t. 24. which provides, in the ſpecial caſe 
of the vaſſal's death without male iſſue, that the daughter ſhall redeem 
the feu from the ſuperior. 

48. This 


* Though the arrears of caſualties may be loſt by the negative. preſcription, the caſualties 
themſelves, or the ſuperior's right to them, when they fall due in future, cannot be loſt ; for 


ing inherent in the property, they muſt ſubſiſt with it. See Kames, Elucidations, Art. 11+ 
Dom. direct. et util. 
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48, This caſualty hath, however, been early received in moſt of the 
countries in Europe. It has indeed been made a doubt, whether it 
ought to be reckoned among thoſe that by our law are common to all 
feudal tenures ; and it mult be admitted, that by a deciſion in 1619, 
obſerved by Hope, v. Vaſſul, and a later one, Nov. 24. 1736, E. Dun. 
donald, it was adjudged, that the relief was not due in f holding; 
flowing from ſubject- ſuperiors, without a ſpecial proviſion in the 
charter, for doubling the feu- duty at the entry of every heir. But 


the reaſons that may be urged againſt theſe deciſions appear ſtrong; 


Firſt, The Norman cuſtoms, from which both parts of this iſland 
have borrowed many feudal uſages, admit this caſualty, not only in 
military or ward-fees, but in ignoble, and in maſures, or thoſe grant. 
ed for the vaſſal's alimony, art. 158, 159. 2dly, Our neighbours of 
England have received it, not only in tenures by ward, but by ſoc. 
cage, Gland. l. g. c. 4. 3dly, This alſo appears to have been the law of 


Scotland by Reg. Maj. I. 2. c. 71. $3- And indeed the doctrine, 


That relief is incident both to feu and blanch-holdings, hath been af. 
ſerted by every Scottiſh writer who has treated of that ſubject; by 
Craig, indeed with greater diffidence, lib. 2. dieg. 20. & 32. who never. 
theleſs quotes a former treatiſe of our law in ſupport of it ; by Skene, 
in his note upon the foreſaid paſſage of the books of the Majeſty ; by 
Hope, who adopts the words of Craig, v. Varda; by Stair, b. 2. f. 4, 
$27. and Mackenzie, { 22. h. t. La/ily, This doctrine is ſtrongly ſup- 
ported by the analogy of our law. For fir/t, Not only proper vaſſals, 
but tenants, and naked poſſeſſors of land, were obliged, on the entry 


after the death of their anceſtors, to pay to the landlord a duty much 


Its quantum, 
how eſtima- 
ted in diffe- 
rent hold- 


ings. 


reſembling relief, Q. Attach. c. 23. ; Shene, v. Herezeld. 2dly, Where 
relief is ſpecially expreſſed in a holding by feu- farm, the words uti mes 
t in feudifirmis, are commonly ſubjoined ; which plainly import, that 
the caſualty would have been due though it had not been expreſſed, 
34ly, The ſovereign, who is never preſumed to exact arbitrarily from 
his vaſlals, does in all the precepts directed to ſheriff for infefting 
heirs in a feu-farm fee, uniformly require them to take ſecurity of the 
heir for the payment of the double feu-duty as the relief, though the 
charter ſhould bear no ſuch clauſe, St. b. 2. f. 4. 27. 

49. In ward-lands holden of the crown, the relief of a knight's fee 
was anciently taxed to 100 s. Scots, Reg. Maj. l. 2. c. 71. & 2.; that of 
a baron's fee was left uncertain, ibid. & 4. But the later practice fixed 
the quantum of that caſualty in all ward-holdings univerſally to a 
year's rent of the fee, computing it in the favourable way, by the new 
extent, or the retoured duty, where the heir happened to be major at 
the anceſtor's death, Cr. lib. 2. dieg. 20. J 33. In caſe of the heir's 
minority at that period, the ſuperior, if he was in poſſeſſion of the 
lands in virtue of the ward, had a right to a year's full rent in name 
of relief, for which he continued his poſſeſſion another year after the 
heir's majority, Cr. ibid. But no relief was due, in cafe the heir en- 
tered to the lands before the expiration of that year, either by our 
ancient law, Reg. Maj. l. 2. c. 68. § 3. or by the uſage of England, 
Glanv. l. 9. c. 4. or of Normandy, art. 225. in which it is equitably 
ſuggeſted, that the rents accruing to the ſuperior from the ward ought 
alſo to ſerve him for the relief. It is agreed by all lawyers, that the 
relief in blanch and feu-holdings, at leaſt where the charter expreſſes 
that caſualty, is eſtimated to the double of the blanch or feu- duties. 
But this is not to be ſo underſtood, as if double of the Reddendo were 


paid properly in name of relief: For one year's Reddendo goes to the 
4yperior, as the conftant yearly feu-duty payable out of the lands; 
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it is the other only that is paid as an acknowledgement to him for 
relieving the feu out of his hands. 
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go. This caſualty, as it cannot extend to the full rent ſince the ſta- tt is b 
tute aboliſhing tenures by ward, is a debitum fundi affecting the ground und. 


of the vaſſal's lands; and conſequently may be made effectual to the 
ſuperior by a poinding of the ground: but it cannot be exacted 
while the vaſſal's heir lies out unentered, becauſe it is intended mere- 
y as a preſent or acknowledgement to the ſuperior for receiving the 
heir as vaſſal in the lands. Hence, where lands hold of a ſubject, the 
heir, though he obtain a precept of ſeiſin from the ſuperior, is not 
liable in payment of the caſualty of relief ſo long as ſeifin is not ta- 
ken upon it: for till he be infeft, he is not received as vaſſal: but in 
lands holden of the crown, the heir ſubjects himſelf to the relief, 
barely by taking a precept from the chancery ; becauſe the ſheriff is 
in all ſuch precepts required to take ſecurity of the heir, for the ſums. 
due to the crown for the nonentry and relief-duties, which are all 
ſtated in the re/ponde book kept by the director of the chancery, and 
are chargeable upon the ſheriff, who mult account or anſwer for them 
to the exchequer, by 1587, c. 73-3 and hence that book hath got its 
name. In conſequence of this ſtatute, the crown may demand the 
relief-duties, either from the heir or from the ſheriff, by a perſonal 
action; and if p1yment be made by the ſheriff, he has recourſe, in the 
character of cautioner, againſt the heir, whoſe proper debt it is, either 
by a perſonal action, or by a poinding of the ground, March 12. 1628, 
L. Lauriſton. No compoſition can be received in exchequer for this 
caſualty, by 1587, c. 73. ; and it is from this enactment, that, as Sir 
George Mackenzie, in his obſervations on that ſtature, informs us, the 
rule of exchequer has ariſen, by which, though a donatary ſhould ob- 
tain a gitt of nonentry and relief from the crown, the Barons of Ex- 
chequer demand the caſualty from the vaſſal, as if no gift had been 
granted to a donatary. 

t. Diſclamation, in a large ſenſe, ſignifies a vaſſal's diſowning or 
diſclaiming one for his ſuperior, whether he who is thus diſowned be 
the true ſuperior or not. 'Thus, where one who claims the ſuperiority 
of a feudal ſubject, ſues the perſon whom he alleges to be his vaſſal 
for exhibition of his title-deeds, the defender muſt either exhibit, or 
diſclaim, that is, deny judicially, that the purſuer is his ſuperior ; 
and if he deliberately diſclaim upon frivolous grounds, he forfeits his 
fee: ſo that diſclamation is not ſo properly a caſualty, as a total for- 
feiture. It obtains in all feudal tenures ; for a vaſſal who wilfully 
diſclaims his true ſuperior, acts contrary to the homage and fealty 
which is implied in every feudal grant; and diſclamation, even when 
it was confined to a ſmall detached part of the fee, drew after it by 
our old law the forfeiture of the whole, Reg. Maj. l. 2. c. 63. $4. 6. 9. 
But now a probable ground of ignorance, or ſpecious colour of ex- 
cuſe, ſaves the vaſſal from this heavy penalty; as, if the vaſſal ſhould 
deny one to be the ſuperior's heir, through any diſpute relating to 
the order of the deceaſed ſuperior's ſucceſſion; or if, in the caſe of 
ſeveral conterminous tenements belonging in property to the vaſſal, 
and holden of different ſuperiors, he ſhould, from a miſtake, either of 
law or of fact, affirm a field to belong to one tenement which truly 
belonged to another. Craig moves a queſtion, Whether there can 
be any diſclamation that is not judicial ? But without doubt certain 
extrajudicial acts may infer diſclamation as ſtrongly as judicial, ex. gr. 


Diſclamation. 


if the vaſſal ſhould accept of a ſeiſin from any other than his true 


ſuperior. 
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52. Purpreſture, or purpriſion, is alſo a feudal delinquency, infer, 
ring a total forfeiture of the fee; and was incurred by the vaſſaP in. 
croachment on the ſtreets, highways, or commonties, belonging t 
the King or other ſuperior, Reg. Maj. l. 2. c. 74. § 1. 8. &c, Theo 
penalty of purpriſion was, by 1600, c. 5. inflicted upon thoſe who 
without proper authority, incloſed or tilled up any part of the King 
commonties; but it has long fallen into diſuſe, Mackenz, 00% 
act 1477, c. 80. The word is derived from the French perpriſon, which 
ſignifies the taking poſſeſſion of waſte or common grounds without: 
the order of law; ſee Cgravè's Dictionary, v. Perpriſon, and Du Freſi, 
v. Por prendere. | 

53. Liferent eſcheat is alſo a caſualty incident to all or to moſt 
feudal tenures. Eſcheat, from the French echoir, to happen, or fal. 
was uſed, in the old books of our law, to denote all forfeiture or con. 
fiſcation, by which any part of a man's eſtate fell from him, and all 

aſualty or obvention accruing to the ſuperior, Reg. Maj. l. 2. c. 5,, 


§ 2.3 Q; Attach. c. 48. Fc. But in the more modern acceptation of the 


word, it is reſtricted to that particular confiſcation which moſt com. 
monly falls through the denunciation of a perſon at the horn: and 
it is either ſingle or liferent. This is not the proper place for ex. 
plaining the doctrine of ſingle eſcheat, becauſe it accrues to the King, 
and not to the ſuperior; but as the coincidence between the two iz 
ſo cloſe that the one -cannot be well underſtood without the other, 
both ſhall be handled under this title, beginning with ſingle eſcheat, 
which precedes the liferent eſcheat in the order of time. 

54. It is a general rule, That no creditor can uſe diligence on his 
obligation without the previous ſentence of a judge. But becauſe it 
was thought unneceſſary, where the obligation was clear, to have a 
formal warrant in order to diligence, the expedient was fallen upon, 
that moſt deeds ſhould bear a clauſe, by which the granter conſents 
to their regiſtration in the books of any competent court. This re- 
giſtration, in conſequence of the granter's conſent, is in the judge- 
ment of law a decree as to the ſpecial effect of execution: and indeed 


it carries the eſſential characters of a decree; for the deed bears to be 


regiſtered by the authority of that judge in whoſe books it is record- 
ed : the extract is ſigned by the clerk of court, and mentions the ap- 


pearance of the granter's procurator or advocate conſenting to the de- 


cree. Bills of exchange, .and inland bills, are regiſtrable by ſtatute, 
1684, c. 20. 3 1696, c. 36. ; though their ſtyle admits no clauſe of re- 
giſtration. In every other obligation which bears no ſuch clauſe, a 
warrant muſt be granted by the judge for a foundation of diligence: 
but if the ground of debt be liquid, and not clogged with conditions, 
the warrant may proceed on a bill or ſhort petition preferred by the 
creditor to the court of ſeſſion, which paſſes of courſe without 
citation of the debtor, unleſs where diligence by horning is to be 
uſed, which cannot be obtained on ſuch obligation without a previ- 
ous decree. | | | 

55. After a debt is conſtituted, either by a formal decree, or by 
regiſtration of the bond, or other ground of debt, the creditor may 
obtain letters of horning, iſſuing from the fignet, and directed to a 
meſſenger, who is required to charge the debtor to pay the debt, or 
perform the obligation, within a limited time, under the pain of re- 
bellion. The number of days, or the induciæ legales, which, by the 
letters, are indulged to the debtor for fulfilling his obligation, if he 
be within the kingdom, are different in different caſes, according to 


the rules ſet forth infr. b. 4. t. 3. $10. The meſſenger muſt execute 
theſe 


J 
. 
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theſe letters againſt the debtor, either perſonally, or if he cannot lay Tr. V. 


hold of his perſon, at his dwelling-houſe. Though any houſe where 
one reſides for forty days together, is, in the common caſe, accounted 
his domicil, or dwelling-houſe, vid. ſupr. b. 1. t. 2. $16. ; yet, in con- 
ſideration of the ſevere conſequences of eſcheat, an inn does not con- 
ſtitute ſuch a dwelling-houſe as to be the ground of denouncing a 
perſon rebel, Nov. 20. 1672, Paterſon. If the meſſenger get acceſs to 
the houſe, he muſt, by 1540, c. 75. deliver a copy of the letters, (which 
is generally called the citation or charge), to the debtor himſelf, if he 
appear, or otherwiſe to his wife, or any of his children or ſervants ; 
and if they refuſe to take the copy from him, he muſt affix it on the 
gate or principal door of the houſe. If he be not admitted into the 
houſe, he muſt give fix knocks at the door, fo audible that thoſe 
within may hear, and afterwards he muſt affix a copy of the letters 
to it. If proof be brought, either that no knocks were given, or 
that they were ſo given that they could not reach the ears of thoſe 
in the houſe, the execution will be improbat ed or annulled, and the 
meſſenger ſubjected to the pains of falſehood, St. ö. 3. f. 3. $ 4. Theſe 
ſtatutory rules are not limited to the execution of hornings, but ex- 
tend to that of all ſummonſes, and letters of diligence. By the meſ- 
ſenger's execution is meant the written atteſtation ſigned by him, 
that he has given a citation or charge on the warrant according to 
the uſual ſolemnities: and it was, in the ſtyle of our old ſtatutes, 
ſometimes called an indorſation, becauſe it was written on the back of 
the ſummons, or letters of horning, 1540, c. 74, 75, et paſſim. All 
the above-mentioned ſolemnities required by ſtatute ought to be ex- 
preſſed in the execution; and the omitting to inſert them particularly 
has been adjudged fatal to the diligence, Nov. 19. 1680, Hay. It 
muſt be allowed, that our deciſions have not been uniform upon the 
import of objections made to executions founded upon the aforeſaid 
act: but theſe two particulars may be obſerved : , That our for- 
mer practice appeared more inclined to multiply, by. a large inter- 
pretation, theſe ſtatutory ſolemnities, and more rigorous in requiring 
the obſervance of them, than it has been of late years; 2dly, That 
greater liberty may be taken in diſpenſing with the omiſſion of the 
le eſſential forms, in the execution of a common ſummons, which, 
without loſs to either party, ſaves to the purſuer the neceſſity and 
expence of a new action, than in the execution of letters of diligence, 
where each party is ſtruggling hard de damno vitando, to ſupport his 
own ground of debt, and make the payment of it effectual. If the 
debtor has no dwelling-houſe, or if the meſſenger cannot go ſafely 
thither, the court of ſeſſion grant warrant to charge him at the croſs 
of the head borough of the ſhire where he moſt commonly reſides, 
under the penalty of being holden as confeſſed if he fail to appear. 
Where the debtor is not in Scotland, he muſt be charged on fix- 
7 days, at the market-croſs of Edinburgh, and pier and ſhore of 

ith, | 

56. If the debtor obey not the will of the letters within the days 
mentioned in them, the meſſenger may immediately after publiſh 
the diligence by denouncing the debtor rebel. This publication muſt 
be made at the market-crols of the head borough of the ſhire where 
the debtor dwells, arg. 1592, c. 126. or if he lives in a ſeparate 
Juriſdiction, as a regality or ſtewartry, at the head borough of that 
Juriſdiction, 1597, c. 264. There the meſſenger muſt, before wit- 
neſſes, firſt make three ſeveral Oyeſſes with an audible voice, Feb. 15. 


1681, Gordon, Next, he muſt read the letters, alſo with an audible 
voice; 
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voice; and afterwards blow three blaſts with an horn ; by which the 
debtor is underſtood to be proclaimed rebel to the King for contempt 
of his authority, and his moveables to be eſcheated to the King's uſe, 
Hence the letters of diligence are called /etters of horning, and the 
debtor is ſaid to be denounced at the horn. Laſtly, he muſt aſſix a 


copy of the letters and execution to the market- croſs, St. b. 3. 7, 3-58. 


It may pro- 
ceed either on 
civil debts or 
on Crimes. 


Dirl. 413. All thoſe forms being by our cuſtoms eſſential to the 
publication, muſt, as in the caſe of ſtatutory ſolemnities, vid. F 55, 


be inſerted in the execution; and if this be neglected, an offer to 


prove, by witneſſes, that the forms were preciſely obſerved, will not 
be admitted to ſupply the defect, Fuly I 1. 1076, Stevenſon. Yet lighter 
omiſſions are ſometimes overlooked, Nov. 30. 1711, Lady Sempill, eſpe. 
cially in points where the practice has varied, Fount. Dec. 7. 1698, 
Yeaman. If the debtor be not within the kingdom, the publication 
muſt be made where the charge was given, at the market-croſs of 
Edinburgh, and pier and ſhore of Leith, and copies affixed at all 
thoſe different places. Denunciations, where-ever they may be uſed, 
are declared null, if the letters of horning, and executions, be not 


regiſtered within fifteen days in the books of the ſhire, or other ſepa- 


rate juriſdiction, where the party was denounced, 1579, c. 75-3 1597, 
c. 264. But by a poſterior act, 1600, c. 13. regiſtration, either in the 
books of that ſhire, or in the general regiſter at Edinburgh, is de- 
clared ſufficient. Letters of horning, which get the name of general, 
ſometimes iſſue from the ſignet, without any previous decree, or ſo 
much as citation againſt any particular party; of which more infr, 
b. 4. f. 3. $11. But hornings are, by 1592, c. 140. declared to be no 
foundation for denouncing any perſon who has not been previouſly 
cited to hear and ſee the letters directed againſt him. 

57. Denunciation may proceed, either on civil debts, or on crimes, 
Denunciations on debt are void, if they be not uſed within a year 
after the charge is given to the debtor upon the horning, or if the 
ground on which the diligence proceeded be inſufficient, or if the 
debt have been paid previouſly to the denunciation. But to pre- 
ſerve the crown's right againſt the conſequences of colluſion between 
the debtor and creditor, it, the officers of ſtate muſt be made par- 
ties to all ſuch actions of reduction, Spor. p. 104, 105, Douglas; and, 
2dly, No diſcharge granted by the creditor to the perſon denounced, 
though it bear a date prior to the denunciation, can be pleaded 
as a ground of reduction, in prejudice of the crown's right, unleſs 
the denounced make oath before the ſeſſion, that it is of a true 
date, 1594, c. 209. In criminal caſes, denunciations may be uſed 
againſt perſons cited to the court of juſticiary, either, firft, if they 
appear there with a greater number of followers than is permitted 
by ſtatute; or 2400, if, by failing to appear, they are declared fugi- 
tives from the law, In the firſt caſe, the denunciations muſt be 
made at the croſs of the head borough of the ſhire where the court 
is held, and regiſtered, either in the books of the ſhire of the do- 
micil, or in the books of adjournal of the juſticiary. In the lf 
caie, the denunciation, if uſed at the market-croſs of Edinburgh, 


within fix days after the ſentence of fugitation, is declared as ef. 


fectual as if it had been made at the croſs of the county-town of 
the rebel's domicil, 1592, c. 126. Single eſcheat may fall without 
any denunciation by a meſſenger. Thus, it falls, by our cuſtomary 
law, upon ſentence of death pronounced in a criminal trial; and 
by ſpecial ſtatute, upon one's being convicted of certain crimes, 
though not capital, ex. gr. perjury and bigamy, 1551, c. Ig. ; de- 
| forcement, 
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forcement, and breach of arreſtment, 1581, c. 118. ; and uſury, 1597, 
6. 247. | : «is 

58. The effects of denunciation thus orderly uſed, or of convic- 
tion in the criminal trials before mentioned, are, firſt, that the move- 
able eſtate of the perſon ſo denounced or convicted, falls as eſcheat 
to the King: and it is doubtleſs the natural conſequence of proper 
rebellion, that the rebePs whole eſtate ſhould fall to the crown, 
ſupr. t. 3. F 12+ 3 but it ſeems inconſiſtent, both with humanity and 
juſtice, to fix the confequences of high treaſon upon any man, merely 
becauſe he is unable to pay his debt; and at the ſame time, to be- 
{tow upon the crown even the ſmalleſt part of the debtor's funds; 
aof which ought to be applied, in the firſt place, towards the cre- 
ditors payment. Upon this ground, ſome lawyers have been led 
to conjecture, that this doctrine was origina!ly deviſed, not for en- 
riching the crown, but as a means of doing juſtice to the cre- 
ditors of obſtinate and wilful debtors ; that the King is not truly 
proprietor of the eſcheat goods, bur barely a truſtee accountable to 
creditors ; and that it is for this reaſon gifts of ſingle eſcheat are al- 
ways granted by the officers of the crown, not to ſtrangers, but to 
the creditors of the denounced, according to fixed rules. But this 
favourable hypotheſis has little ſupport from our ſtatutes : on the 
contrary, the right of the eſcheat goods in the crown is expreſsly 
eſtabliſhed by ſeveral acts, 1551,c.7.; 1579, c. 75. 1592, c. 145. ; with 
this only proviſo in favour of creditors, that the creditor complain- 
ing or offended, that is, the creditor on whoſe diligence the eſcheat 
falls, ſhall be intitled, ante omnia, to the payment of the debt con- 
tained in his letters of horning. And this burden upon the crown's 
right is moſt juſt ; for no right would have ariſen to the crown, had 
it not been for the diligence of that creditor. Hence it may be 
concluded, that the preference given by the Barons of Exchequer, 
to the other creditors of the rebel, in their nomination of a dona- 
tary, is merely an act of equity or humanity, and could not be de- 
manded by thoſe creditors as of right. 

59. Towards forming a judgement, or at leaſt a probable conjec- 
ture, concerning the origin of denunciation for civil debts, it ma 
be obſerved, that by the ancient laws, a moſt reaſonable diſtinction 
was made between the effect of obligations for liquid debts, which 
the debtor may, by misfortunes, be ſometimes diſabled from diſ- 
charging, and of thoſe for the performance of facts in one's own 
power. To recover payment of the firſt, the creditor might have 
attached the debtor's eſtate, real and perſonal, but without treating 
him as a criminal in default of payment ; whereas obligations ad 
faftum preftandum might have been made effectual by letters of four 
forms, or of horning; two diligences nearly of the ſame nature; both 
of which drew after them the heavy pains of rebellion upon the party's 
failing to perform. This rigour might perhaps have been neceſſary, 
in thoſe ages of licentiouſneſs, to enforce obedience to the law; and 
it could not be taxed with injuſtice, becauſe it affected none but thoſe 
who refuſed to comply with the directions of the law, where it was 
in their power to have given obedience to it. That this diſtinction 
was obſerved, appears not only from 1535, c. 9. which, in obligations 
to perform, authoriſed the iſſuing of letters of four forms; and in 
obligations of debt, the diligences of appriſing and poinding ; but 
likewiſe from a letter of Q. Mary, recorded in the books of ſederunt, 
March 1. 1564, requiring the ſeſſion to grant letters of horning on 
the decrees of commiſlaries, where the ſentence relates to the per- 
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formance of facts in the debtor's power, and letters of poinding 
where the decree was pronounced on a civil debt. When afterwards 
horning came to be granted for payment of debt, whether in virtue 
of the debtor's own conſent in the clauſe of regiſtration, or in con- 
ſequence of the ſtatute 1584, c. 139. the heavy conſequences of de. 
nunciation fell equally on all perſons denounced, whether the de- 
nunciation proceeded on an obligation for debt, or for the perform. 
ance of a fact, the legiſlature having neglected to diſtinguiſh be- 
tween the effects of the two. Thus it is plainly taken for granted 
in 1612, c. 3. that it was till then accounted a ſufficient defence a- 
gainſt ſlaughter or mutilation, that the perſon flain or mutilated had 
been denounced rebel, though only for a civil debt: and thus it al- 
ſo obtained, that the moveables of a perſon denounced, even for a ci. 
vil cauſe, continued, long after that period, to be forfeited to the 
crown, as if he had been in actual rebellion, till paſſing of the late 
ſtatute for aboliſhing ward-tenures ; which for ever extinguiſhed, 
not only the forfeiture of ſingle eſcheat incurred by denunciation 
upon a civil debt, but the caſualty of liferent eſcheat ; which is ſoon 
to be explained. Nevertheleſs, as both ſingle and liferent eſcheats 
are ſtill incurred in the caſe of crimes, notwithſtanding that Britiſh 
act; and as all the conſequences of denunciation, eſcheat excepted, 
remain till in force, even where it is uſed upon a civil debt; it is 
neceſſary to proceed in explaining them. | 

60. The ſecond effect of denunciation is, that the denounced, be- 
ing in the conſtruction of law a rebel, is not perſonable ; or, in o- 
ther words, he cannot appear judicially in any court, either as pur- 
ſuer or defender, Where indeed he is cited to appear for proving 
of any fact, upon oath, either as witneſs or party, or for exhibiting 
writings called for in an action of reduction, the purſuer cannot bar 
him from appearing in theſe and the like caſes, after he himſelf has 
cited him, Fuly 12. 1676, Purves, But his denunciation precludes 
him from all defences, to the pleading of which he was not ſpecially 
ſummoned. And hence a defender at the horn was not ſuffered to 
object to the purſuer's proof, in an action of ſpuilzie and oppreſſion, 
Falc. ii. 113. This exception againſt the denounced, being moſt un- 
favourable, is perſonal : it is only competent againſt the rebel him- 
ſelf, and cannot be pleaded againſt the aſſignee, though the aſſigna- 
tion ſhould be dated after the commencement of the ſuit ; ſince the 
adverſe party is not, by ſuch aſſignation, barred from any defence 
or method of proof otherwiſe competent to him againſt the cedent, 
and ſo can ſuffer no prejudice by it. 

61. All moveables belonging to the rebel the time of his rebellion, 
and all that may be afterwards acquired by him till relaxation, fall 
under his ſingle eſcheat, whether the rebellion proceeds on denuncia- 
tion, or on conviction in a criminal trial: and even tacks, though 
they be heritable in point of ſucceſſion, f. 2. $6. fall under the tackſ- 
man's ſingle eſcheat, unleſs they be liferent tacks, which are declared, 
by 1617, c. 15. not to fall by the ſingle, but by the liferent eſcheat. 
From this general rule, That moveables are the proper ſubject of ſingle 
eſcheat, may be excepted, i, Bonds bearing intereſt ; which, though 
they are made moveable as to heir and executor, by the act 1661, 
continue heritable as to the fiſk, and ſo fall not under the creditor's 
ſingle eſcheat. 2dly, Though all moveables that are or ſhall be ac- 
quired by the rebel, fall under his fingle eſcheat, where he either dies, 
or is relaxed within a year after denunciation; yet where he lies at the 


horn unrelaxed for a year, that rule, as to future acquiſitions, is oo 
fine 
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aned to thoſe particular moveables which are not the fruits of heri- 
table rights; for ſuch of the fruits ariſing from heritage, whether na- 
tural or civil, as become due after the term next enſuing the rebel- 
lion, are in that caſe reſerved as the proper ſubject of the liferent 
eſcheat, u. $ 66. Yet all rents or profits, ariſing even from heri- 
table ſubjects, which are not veſted in the rebel during his own life, 
but depend upon the life of another, fall, notwithſtanding this excep- 
tion, under the ſingle eſcheat; not only thoſe that were due at the 
tim of rebellion, or became due within a year after it, but all that 
ſhall become due while the .rebel continues unrelaxed. This is the 
caſe of a liferent leaſe aſſigned by the tackſman to the rebel, or of an 

other liferent right aſſigned to him by the liferenter, and of the right 
that the rebel has ure mariti to the profits of his wife's heritable eſtate 
during the marriage ; all which profits, ariſing from thoſe and the 
like temporary rights belonging to the rebel, make part of his fingle 


eſcheat, infr. d 70, 71. 
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62. Our former law authoriſed the treaſurer to levy the eſcheat win 1 
goods ſummarily, and bring them into exchequer in virtue of letters debts it is 


of intromiſſion, which were raiſed in the name of the treaſurer, and 
directed to the ſheriff of the ſhire where the rebel reſided, or to officers 
at arms, 1579, c. 75. Without giving him an opportunity to obſeR, ei- 
ther againſt the order uſed in the proceſs of horning, or againſt the 
ground of debt on which that diligence proceeded. But this method 
was neither juſt of itſelf, nor agreeable to the rules of our law : for 
ſingle eſcheat is truly a legal conveyance of the rebel's goods in fa- 
your of.the crown, which, like other conveyances, ought to be com- 
pleted by ſome publication that may ſerve for an intimation, inf. b. z. 
t.5. $3- This old and oppreſſive uſage is therefore juſtly gone into 
diſuſe : and by the later practice, our kings, in place of retaining the 
eſcheat to themſelves, make it over to a donatary ; whoſe right to the 
eſcheat goods is not perfected, till upon an action of general declara- 
tor, to which the rebel himſelf muſt be made a party, a decree be ex- 
tracted, declaring that the right of the rebel's eſcheat is fallen to the 
king by his denunciation, and that that right is now transferred from 
the king to the purſuer, as his donatary, Nov. 8. 1710, Borthwick, 
Gifts of ſingle eſcheat granted by the ſovereign, though in the form 
of words abſolute, had by the older practice a limitation implied in 
them with reſpect to their duration, Feb. 2. 1627, Somervel ; for though 
ſuch gift had contained an expreſs clauſe, making over all which the 
rebel had then acquired, or ſhould afterwards acquire till relaxation, 
it was adjudged to carry no more than what he ſhould acquire with- 
in a year after the gift, Pr. Falc. 76. 113.: but by later deciſions, 
thoſe gifts have received a full interpretation according to the natural 
meaning of the words, Feb. 8. 1712, Lo. Minto, obſerved by Forbes: 
where, for arre/ter, the laſt word read, donatar. 

63. The creditor on whoſe diligence the eſcheat falls, ſeeing that 
forfeiture is burdened with the payment of his debt, may, in an ac- 
tion for payment, ſue all donataries and intermeddlers whatever with 
the eſcheat goods, on a ſummons of fix days, 1592, c. 143: and it has 
been adjudged, that, let the defender's intromiſſion be ever fo ſmall, 
the creditor has a right to recover from him the full payment of his 
debt, even though the rebel's whole funds ſhould not be ſufficient for 
clearing it, March 15. 1631, Fletcher. The Barons of Exchequer, 
therefore, never refuſe a gift of the rebel's eſcheat to ſuch creditor, 
when he demands it, upon his granting back bond that he ſhall be ac. 


countable for his intromiſſions ; and that as ſoon as bis debt is clear- 
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ed off, he ſhall diveſt himſelf in favour of the-perſon whom the Ba— 
rons may name. Though there is no ſtatutory reſtraint on the ſove- 
reign in the nomination of a ſecond donatary, ſapr. . 58. yet the Ba- 
rons, from a juft favour to lawful creditors, never name a ſtranger, ſo 
long as any debt due to the rebel remains unpaid. This ſecond do- 
natary, who is in effect aſſignee to the backbond granted by the firſt 
donatary, is intitled to call that firſt to account, in {o far as his intro- 


miſſions have exceeded the amount of his debt. Second gifts require 


no declarator, becauſe, by the declarator of the firft gift, the rebel has 
been already declared to be duly denounced ; but if any nullity ſhould 
afterwards appear in the proceſs of horning and denunciation upon 
which the firſt gift has proceeded, the firſt gift and declarator would 
become deſtitute of a foundation ; and the ſecond gift, which there- 
by would become the firſt, mutt be declared, as if there had been no for. 
mer declarator. | 

64. It was much conteſted by lawyers before the aboliſhing of heri— 
table juriſdictions, whether the ſingle eſcheat of rebels who reſided 
within a regality-juriſdiction, belonged to the ſovereign according to 
the rule now explained, or to the lord of the regality in virtue of a 
right implied in all regalities erected by the crown. Stair confined 
the right of eſcheats to ſuch lords of regality as were infeft expreſsly 
with that privilege, 5. 3. f. 3. $20. ; and the reaſons offered for this 
opinion by Dirleton, Doubts, v. Regality, were ſtrong, viz. that it was 
contrary to the nature of juriſdiction, that any judge ſhould, without 
a ſpecial grant, claim-forfeitures ariſing from ſentences ponounced, or 
denunciations uſed, without the limits of his territory; and far leſs the 
forfeiture by ſingle eſcheat, which is a right proper to the king, ariſing 
from the obedience due to him by his ſubjects, and which is therefore 
in all letters of horning declared to belong to the crown, without any 
reſtriction, Mackenzie, on the other hand, Crim. Treatiſe, part 2, 
tit. 11. F 9. affirmed, that every lord of regality, though that right was 
not expreſſed in his grant, was intitled to the fingle eſcheats of thoſe 
who reſided within the regality, even though the moveables belong- 
ing to the rebels ſhould have been ſituated elſwhere ; which doctrine 
reſts upon this ground, that no argument drawn from the general 
nature of juriſdiction ought to be applied againſt a regality, which is 
a juriſdiction regalem habens dignitatem, and therefore not to be circum- 
ſcribed by common rules, 

65. A perſon denounced for a civil debt, may obtain letters of re- 
laxation from the horn, by which he is relieved from the conſe- 
quences of denunciation; either, ri, where he offers any ſufficient 
objection, or ground of ſuſpenſion, againſt the validity of the debt, or 
the formality of the diligence; or, 2d4ly, where the creditor, upon pay- 
ment or ſatisfaction made to him, conſents in his acquittance to the 
relaxation of the debtor : but thoſe letters, whether they proceed on 
the creditor's conſent, or the debtor's reaſons of ſuſpenſion, muſt be 
publiſhed at the ſame market-croſs where the debtor was denounced, 
and regiſtered, within fifteen days after publication, in the ſame 
books in which the horning was recorded, 1579, c. 75. Relaxation, 
when it proceeds on a nullity in the ground of debt or diligence, has 
the effect of reſtoring the denounced to his former ſtate in all re- 
ſpects ; for a denunciation which is void, can have no legal conſe- 


. quences, But where the relaxation is grounded barely on the credi- 


tor's conſent, which cannot hurt the intereſt of the crown, it has no 
retroſpective quality, reſtoring to the rebel the right of the moveables 
which had belonged to him previouſly to his relaxation; for all thoſe 

are 
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are already forfeited to the King, and may therefore be given to any 
donatary, notwithſtanding the relaxation, if the letters bear no ſpecial 
clauſe reſtoring them to the rebel, Hence, letters of relaxation can- 
not be granted, till the King be ſatisfied for the eſcheat, A of ſederunt, 
Dec. 3. 1601; and they commonly bear the payment by the rebel of 
a particular ſum to the exchequer, in conſideration of which he is re- 
ſtored to the whole ſubject eſcheated. As to the moveable ſubjects 
which the rebel may afterwards acquire, the relaxation carries in its 
own nature a right to them; or, to ſpeak more properly, they do not 
fall as eſcheat. 

66. If the rebel continue unrelaxed for year and day after denun- 
ciation, his liferent eſcheat falls to his immediate ſuperior or ſupe- 
riors 3 i. e. each of them, where there are more than one, acquires a 
right to the rent or other profits of ſuch of the rebel's heritable ſub- 
jects as hold of himſelf, during all the days of the rebels life, while 
he continues unrelaxed, whether thoſe ſubjects belong to the rebel in 
property, or barely in liferent. Though, therefore, it is a common 
expreſſion, that heritable rights fall under liferent eſcheat; it is only 
the liferent, or the profits ariſing from thoſe rights during the rebel's 
life, that are carried by that caſualty ; which profits, though they be 
in themſelves moveable, are the fruits of heritable ſubjects. This 
right is fully aſcertained by 1535, c. 32. which declares, that by our 
former practice, the rents of the lands belonging to thoſe that were 
year and day denounced, returned to the ſuperior during the rebel's 
life, except when he was guilty of treaſon ; and that our law ſhould 
be ſo interpreted for the future. The reaſon aſſigned for this caſualty 
is, that the vaſſal continuing rebel for year and day, ceaſeth to be 
vaſſal, being in the judgement of law civilly dead; that during the 
rebel's natural life, no heir can be ſerved to him, ſo that the ſupe- 
rior muſt be without a vaſſal till his death; and that, therefore, he is 
intitled to the rents of the rebel's lands, (from which nothing ever 
barred him but the grant he had made to the vaſſal), that fo with 
theſe he may in the mean time make up for the loſs he ſuſtains 
through the want of a vaſlal. From the deſcriptions now given, of 
ſingle and liferent eſcheat, it is eaſy to diſtinguiſh between the diffe- 
rent natures and properties of the two. Single eſcheat is a legal pe- 
nalty ariſing from diſobedience to the will of the King's letters, and 
therefore accrues to the King alone, who is the party offended. But 
liferent eſcheat falls not ſo much by way of penalty, as from the con- 
dition of the vaſſal, who, by being civiliter mortuus, can be no longer 
conſidered under the character of vaſſal. Stair, 6. 2. f 4. 4 64. 69. 
and Mackenzie, 5 28. b. f. in treating of the time in which eſcheat 
falls, expreſs themſelves as if liferent, as well as ſingle eſcheat, falls 
from the time that the party is denounced rebel; but ſay, that by the 
indulgence of the law a year is given to the denounced, within which 
he may obtain relaxation. One might be apt to draw it as a neceſſa- 
ry inference from thence, that the caſualty of liferent eſcheat is ſu- 
ſpended during that period ; but that, if the rebel be not relaxed 
within the year, the liferent has full effect from the time that the ca- 
ſualty truly fell, ſo as to intitle the ſuperior to all the profits of the 
rebel's lands due after the term immediately enſuing the denunciation: 
nevertheleſs it ſeems to be held as the law of Scotland, both by our 
writers and deciſions, that liferent eſcheat has no retroſpective qua- 
lity, ſo as to include any rents of the rebel's heritable ſubjects, but 
ſuch as fall due after year and day from the denunciation, St. ö. 3. 
Vox. I. Ttt 5 
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July 1. 1626, Haliburton, a 

67. As the ſuperior acquires a full right to this caſualty, merely 
by the act of the vaſſal's continuing unrelaxed for a year after denun- 
ciation, no voluntary act done by the rebel afterwards can cut off the 
ſuperior from the right he hath thus acquired to the rents of his vaſ. 
ſal's lands while the caſualty ſhall ſubſiſt. Hence, even where the 
lands were laid under the ſtricteſt entail, an irritancy incurred by the 
proprietor, after the falling of his liferent eſcheat to the ſuperior, by 
ſuffering adjudication to paſs againſt his lands upon a perſonal debt 
he had formerly contracted, was adjudged to have no effect againſt 
the ſuperior's caſualty, Kames, 34. Nor can the rebel's relaxation af. 
ter the year have force to carry off from the ſuperior any of the inter- 
mediate rents due to him preceding the relaxation; to which he hath 
the ſame right as if the rebel had not been relaxed. But none of the 
ſubjects acquired by the rebel after relaxation, or fruits thereof, fall 
either by the ſingle eſcheat to the King, or by the liferent to the ſu- 
perior; for after relaxation, he is no longer either rebel to the King, 
or civilly dead as to his ſuperior, If one who had been denounced 
for not appearing in a criminal trial, and who, upon his relaxation, 
had given new ſecurity for his appearance, ſhould again ſuffer him- 
ſelf to be denounced for the ſame cauſe, the year is computed as to 
the liferent eſcheat from the firſt denunciation, as if there had been 
no relaxation, | | . 

68. It is the ſuperior alone who is intitled to this caſualty, as he is 
to all other rights connected with the ſuperiority ; and conſequently, 
where there is no ſuperior, no liferent can fall. In feudal rights be- 
longing to the rebel, which require no ſeiſin, the eſcheat accrues to 
him who would have been ſuperior to the rebel had the right re- 
quired a ſeifiv ; the diſpoſition of the law ſupplying in that caſe the 
want of a ſeiſin. By this rule, the liferent eſcheat of a miniſter's 
manſe, glebe, and ſtipend, falling during the miniſter's life or incum- 
bency, accrues to the King; becauſe, if ſeiſin were eſſential to thoſe 
rights, the King would be the natural ſuperior, both as he is ſove- 
reign, and as the ſubjects liferented by the incumbent are preſumed 
to have been originally granted by him, March 28. 1628, Fletcher. In 
like manner, liferents by courtely or terce, which are legal rights 
complete without ſeifin, fall to the ſuperior of the lands liferented; 
becauſe had ſeiſin been neceſlary to perfect them, the diſponee in the 
liferent right would have been made to hold of that ſuperior, Hope, 
( Horning ), July 12. 1622, Maxwell. It is from this principle, that 
landlords have right by that caſualty to the profits of liferent tacks 
granted by themſelves in favour of the tackſman who has been year 
and day denounced : for the tackſman derives right from the land- 
lord alone, and is bound to acknowledge no other ; and if tacks had 
required ſeiſin, the right would naturally have been taken to be hold- 
en of the granter, St. 6. 2. f. 4. \ 62. | 

69. In heritable rights which have been perfected by ſeſin in the 
perſon of the anceſtor, the liferent eſcheat of the apparent heir (or heir 
not yet entered) fall to the ſuperior of the right, as if he were entered; 
for the heir's neglecting what was in his power to perform, ought 
to be neither profitable to himſelf, nor hurtful to the ſuperior, Jul 
3. 1624, Mure. But if the rebel has acquired right to an heritable 
ſubject, not as heir, but as ſingular er wi and is not infeft on his 
charter, he cannot be deemed vaſlal in the ſubject till he be ſeiſed; 


and of courſe, the ſuperior of the lands, ſince he is not ſuperior o 
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the diſponee, cannot be intitled to his liferent eſcheat. The rents, 
therefore, of ſuch lands, while the rebel continues unrelaxed, accrue 
to the King, July 22. 1675, Menzies contra Kennedy : not indeed by 
the liferent eſcheat; for the King, though he be the rebel's ſovereign, 
is not his ſuperior ; but in the right of fingle eſcheat, or more pro- 
rly as a penal conſequence of rebellion, by which the whole of the 
rebel's moveable eſtate, which is not by ſpecial ſtatute or cuſtom ap- 
propriated to the ſuperior by the liferent eſcheat, falls to the King. 
On this ground, the intereſt due to a creditor, after his being year and 
day denounced upon a bond bearing a clauſe of infeftment, but with- 
out mentioning either lands or ſuperior, was adjudged to belong to 
the King or his donatary, Fuly 1. 1626, Haliburton, Hence alſo, 
though perſonal bonds bearing intereſt are, by the act 1661, heritable 
quoad fiſcum 3 yet the whole intereſt that is due upon them falls to the 
King; not only what may have become due before the expiration of 
the year immediately enſuing the denunciation, (which falls proper- 
ly under ſingle eſcheat), but all that may become due afterwards till 
relaxation; for it cannot accrue to any ſuperior by the liferent eſcheat. 
70. By this caſualty, the ſuperior is intitled to the profits of all he- 
ritable rights, of which the rebel vaſſal is either full fiar, as an in- 
feftment of property, a right of annualrent, C.; or even bare life- 
renter, as a liferent of lands by the courteſy or terce, a liferent rack, 
a liferent office, c.; but with the following difference between the 
two: In liferent rights, the caſualty cannot fall, if the rebel has ac- 
quired them by aſſignation; for in ſuch caſe, he can have no proper 
right to them in his own perſon, by which he may be intitled to the 
fruits during his own life : and hence a liferent infeftment, or a life- 
rent tack, when it is aſligned by the liferenter to another, falls not 
under the aſſignee's liferent eſcheàt, but his fingle, July 29. 1625, Ker; 
ſupr. F 61. ; becauſe a proper liferent right cannot be communicated 
to the aſſignee, whoſe right by the conveyance reaches no farther 
than to the rents during the cedent's life, not during his own, infr. t. 9. 
(41, Whereas heritable rights of property on which ſeiſin has fol- 
lowed, fall under the liferent eſcheat, even in the perſon of an aſlignee, 
ex. gr. a diſpoſition of lands, or an aſſignation of an infeftment of 
annualrent; becauſe the right of theſe is as fully veſted in an aſſignee 
upon a proper conveyance, as it was before in the proprietor or ori- 
ginal creditor, and does in no degree depend on the life of the cedent. 
If liferent leaſes, when aſſigned, fall under the ſingle eſcheat, much 
more muſt leaſes for a definite number of years ; for theſe fall under 
the ſingle eſcheat in the perſon of the tackſman himſelf: but it would 
ſeem, that a leaſe granted for a determinate time longer than the na- 
tural life of man, ought to fall under liferent eſcheat, both in the per- 
ſon of the tackſman and of his aſſignee, Steu. v. Single eſcheat ; becauſe 
ſuch leaſe is as permanent in every reſpect as a liferent leaſe, and its 
duration of as long continuance in the perſon of the aſſignee as in 
that of the tackſman. | 
71. On the principle of the preceding ſection, no liferent right 
veſted in the wife, to the profit of which the huſband is intitled jure 
mariti, falls under the huſband's liferent eſcheat, but under his fingle; 
for the jus mariti is a legal aſſignation to the huſband, which transfers 
to him the fruits of the ſubjects belonging to her merely during her 
life. By the ſame rule, the caſualty of liferent eſcheat when it is 
tranſmitted to a donatary, becomes moveable in his perſon, and fo 
falls under his ſingle eſcheat, March 10. 1631, Stewart. Hence, if we 


ſuppoſe the liferent eſcheat of a ſubvaſſal to fall firſt, by his being 
| year 
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year and day denounced, and then that of the vaſſal, his immediate 
ſuperior, the ſubvaſſal's liferent, after it has accrued to the vaſſil, 
muſt make part of that vaſlal's ſingle eſcheat ; becauſe the vaſſal; 
right to the ſubvaſſal's liferent is not a liferent right in his (the vaſ. 
ſal's) perſon, ſince it depends, not on his own life, but on that of the 
ſubvaſſal; and therefore, neceſſarily falls to the King by the ſingle 
eſcheat, and not to the vaſſal's immediate ſuperior as liferent. But if 
the liferent of the vaſſal ſhould fall firſt, and afterwards that of the 
ſubvaſſal, the ſubvaſſal's liferent muſt fall, not as ſingle eſcheat to the 
King, but as liferent to his mediate ſuperior, who, by coming in 
place of the immediate one, acquires the ſame right to the ſubvaffal'; 
liferent that ſuch immediate ſuperior would have had, if he had not 
been diſabled from taking it, by being year and day rebel, Feb. 26, 
1623, Sibbald ; Fuly 24. 1632, Rule, near the end, as obſerved by 
Dury ; where the word albeit ought to be read becauſe. | 

72. Liferent eſcheat, though common to ward, feu, and blanch 
holdings, hath no room in burgage tenures, nor in mortifications or 
mortmains; for as that caſualty continues only during the life of the 
vaſſal, it cannot, with propriety, be applied to holdings, where the 
vaſlal is a corporation, which never dies. This furniſhes us with one 
obvious reaſon, why the liferent eſcheat of a borough ſhould not fall, 
on the magiſtrates being denounced rebels for a debt due by the in- 


corporation. Another is, that whatever effect ſuch denunciation may 


have in certain caſes againſt the perſons denounced, the borough ought 
not to ſuffer for the negligence of the magiſtrates in not clearing off 
its debts, St. b. 2. f. 4. $07. It can admit no doubt, that when a pri. 
vate burgeſs is denounced upon a debt due by himſelf, his fingle 
eſcheat muſt fall as a conſequence of the rebellion implied in denuncia- 
tion : and though it ſhould be allowed, that the liferent eſcheat of his 
burgage-lands cannot, in proper ſpeech, fall to the King as ſuperior, 


becauſe liferent eſcheat never falls but from the want of a vaſlal; yet 


the rents of all the heritable rights belonging to the rebel, which fall 
not to the ſuperior as liferent, muſt be forfeited to the King as ſove- 


reign, according to the rule ſet forth ſupr. F 69. No heritable right 


belonging to any number of perſons who are conſtituted into a cor- 
poration, can fall, either in whole or in part, upon the denunciation 
of any individual member of the ſociety, for his own proper debt, 
ex. gr. lands belonging to a biſhop's chapter, or to any corporation of 
tradeſmen within a borough ; becauſe none of the profits of ſuch 
rights can be ſaid to belong to the perſon denounced, but are common 
to the whole corporate body: yet if a churchman who has a benefice 
proper to himſelf, be denounced for his own debt, his liferent eſcheat 
falls, i. e. the profits of the benefice during his life or incumbency ; 
becauſe, though the fee of ſuch benefice be not in him, he hath a life- 
rent right proper to himſelf in the ſubject; whereas, in the former 


_ caſe, both fee and profits are in the ſociety, St. b. 2. f. 4. § 68. 


73. In liferent eſcheat, as in ſingle, the right is made over to a 
donatary. But though the ſuperior's right to the liferent is truly 
completed, by the elapſing of a year after the rebel's denunciation, 


ſapr. F 66, 67.; yet, before the donatary can take poſſeſſion of the 


heritable rights falling under the eſcheat, he muſt get his gift judi- 
cially declared, upon an action of general declarator, for the two fol- 
lowing reaſons: Firſt, That it may appear that a year is run from the 
rebel's denunciation ; till which, the ſuperior's right of liferent does 
not take place. 24ly, That the gift made over to the ſuperior may be 
fully eſtabliſhed in the donatary : for his gift is no other than a con- 
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veyance of the eſcheat from the ſuperior 3 which has not the effect of 
diveſting him, or transferring his right to the donatary, till it be in- 
timated, or made public, by a decree of declarator, fee Fune 19. 1669, 
Scot, in the ſame manner that a general declarator of fingle eſcheat 
ſerves for declaring, that the rebel's eſcheat is fallen, and for intima- 
ting the donatary's right thereto from the crown, 5. 6. 3. f. 3. F 23. 
Hence, in a competition between donataries, whether of ſingle or life- 
rent eſcheat, (for the rule holds in both), the gift which is firſt de- 
clared is preferable to the other, though that other ſhould be the firſt 
in date. Hence alſo, a diſcharge granted by the ſuperior to his vaſſal, 
of the caſualty of liferent eſcheat, is preferable to a gift of the ſame 
date; becauſe a diſcharge or acquittance is a complete deed in itſelf, 
whereas a gift requires a decree of declarator to complete it. In a 
competition between two donataries, before either of them has obtain- 
ed decree of declarator, that donatary is preferred whoſe ſummons 
of declarator was firſt executed; becauſe citation is the firſt ſtep to- 
wards declarator, and ſo ought to be conſidered as a begun diligence, 
which, in many inſtances, lays the foundation for a preference, Fan. 31. 
1635, L. Renton, Where all other things are equal in ſuch com- 
petition, priority in date is the rule of preference; and the date is 
fixed, not by the time of the gift's paſſing in exchequer, but by its 
paſſing the ſeals, Dec. 6. 1662, Steuart. As a decree of general decla- 
rator of liferent eſcheat, is declaratory in a proper ſenſe, it has retro- 
ſpective powers as to the ſuperior; and does not ſo much confer a 
new right as declare the right to have been formerly veſted in him 
as far back as the civil death of his vaſſal. Hence, after the donatary 
has got this decree, the fee is void, from the end of the year imme- 
diately enſuing the denunciation ; and conſequently he has acceſs to 
the rents from that time, and may exerciſe his temporary right to the 
lands, in the ſame manner that the vaſlal himſelf might have done be- 
fore he was denounced. 

74. Though the decree of general declarator intitles the donatary 
to the poſſeſſion, without farther proceſs, it is uſual, and frequently 
neceſſary, for putting the tenants in mala fide, to pay to others, to ſue 
them for payment in an action, which is called of /pecial declarator ; 
though moſt improperly ; for it has none of the characters of decla- 
ratory, but is merely a petitory action, of the ſame nature with that 
of mails and duties, In this action, the intromitters with the eſcheat 
goods are the proper defenders, without any neceſſity of calling the 
rebel or his repreſentatives. Both declarators may be infiſted upon 
in the ſame ſummons ; but before the purſuer proceeds upon that 
branch of his libel which relates to the ſpecial declarator, he muſt ob- 
tain ſentence in the general one, and extract his decree, 

75. From the above-mentioned obſervations, the rules of prefer- 
ence between the crown or ſupeaior on the one part, and the rebel's 
creditors on the other, may be eaſily collected. Firſt, It is a rule, 
common both to ſingle and liferent eſcheat, That no debt contracted 
by the rebel after denunciation, can give the creditor a preference, 
to the prejudice of him who is in right of the eſcheat ; nor can 
ſuch debt receive force, either by grants made by the rebel for the 
creditor's ſecurity, or even by legal diligence uſed by the creditor for 
recovering payment, leſt it ſhould be in the rebel's power to diſap- 
point the crown of the ſingle eſcheat, or the ſuperior of the liferent, 
by contracting debts after denunciation which might exhauſt the 
ſubject, Feb. 24. 1669, Count. of Dundee. Hence, where the King had 
confirmed an heritable right granted by the rebel after denunciation, 
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previouſly to the confirmation, was preferred to the right confirmed, 
Feb. 10. 1710, Leſlie. In denunciation proceeding on a criminal cauſe, 
no debt contracted by the rebel after the criminal act, though before 
his denunciation, could, by our old practice, affect the eſcheat, S“. J. z. 
t. 3. H 16.: but Bankton, 5. 3. f. 3. $36. juſtly obſerves, that ſince, by 
act 1690, c. 33. the creditors of perſons, even guilty of treaſon, were 
ſecure, if the debts due to them were contracted before the citation 
given to the traitor in the proceſs of forfeiture, by ſtronger reaſon, 
the falling of eſcheat for leſſer crimes ought not to have the effect of 
excluding ſuch creditors, whoſe debts were contracted before the de- 
nunciation, whereby the crime is rendered public. : 

6. If the rebel can contract no new debt after denuciation to the 
hurt of the donatary, neither ought he, 24/y, to have the power of 
granting any voluntary deed after that period, in ſecurity even of a 
debt contracted previouſly to it; for the granting ſuch right is, in 
effect, the contracting of a debt, and is equally hurtful to the dona- 
tary, But a deed granted to a creditor after denunciation, in conſe. 
quence of, or for perfecting a right to which the rebel was obliged 
before he was denounced, is not accounted voluntary, becauſe he 
might have been compelled to it by law; and is therefore effectual to 
the rebel's creditor againſt the donatary, — 9. 1662, Bones. Though 
voluntary ſecurities granted after rebellion in favour of creditors, 
connot affect the right of eſcheat ; yet actual payment made by the 
rebel o the creditor after that period, or ſome deed equivalent to 
payment, ex. gr. the acceptance by the creditor of a voluntary aſſig- 
nation granted by the rebel in full ſatisfaction of the debt, before de. 
clarator obtained on the gift, ſecures the creditor againſt any action 
for repayment at the ſuit of the donatary, if the debt had been con- 
_ tracted previouſly to the rebellion, Dec. 10. 1673, Veitch ; which ariſes 
both from favour to the creditor, who receives no more than his juſt 
debt, and becauſe payment is an extinction of the debt, after which 
no termini habiles for a competition remain between the donatary and 
one who had indeed been a creditor to the rebel, but by having re- 
ceived either actual payment, or full ſatis faction of his debt, before 
the donatary had got his gift perfected by declarator, continued no 
longer his creditor. In like manner, one who has bought goods bona 
fide by voluntary purchaſe from the rebel, even after denunciation, 
and has paid the price previouſly to the gift, cannot be compelled 
either to reſtore to the donatary the ſubject purchaſed, or to make a 
ſecond payment of the price to him ; becauſe the tranſmiſſion of 
moveables is, for the encouragement of commerce, rendered by the 
law as eaſy as poſſible, Sz. b.3. f. 3. $16. verſ. ult. But if the pur- 
chaſer has not attained poſſeſſion of the goods purchaſed before the 
date of the gift, the donatary is preferable, from a preſumption that 
the ſale was colluſive. 

7. The rules which are peculiar to competitions in ſingle eſcheat, 
are, f, That the creditor upon whoſe diligence the eſcheat falls, is 
in all caſes preferable to the donatary, pr. $58. 24ly, That every 
creditor of the rebel, whoſe debt was contracted before denunciation, 
and who has uſed diligence before declarator, is alſo preferable to the 
donatary, whether ſuch diligence be complete in its kind, as poind- 
ing, or confirmation as executor-creditor, &c. Nov. 8. 1710, Borth- 
wick or though it be only begun, as arreſtment, Feb. 19. 1667, Glen, 
without regard to the time of obtaining the forthcoming, by which 


the arreſtment is completed ; becauſe the right of eſcheat is not w7 
velted, 
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veſted either in the King, or his donatary, until declarator, ſapr. & 62.; 
which therefore has no retroſpective quality, ſo as to exclude any di- 
ligence uſed by the rebel's creditor previouſly to that period. 3d, 
Where no legal diligence has been uſed by the creditor before decla- 
rator, the donatary 1s preferable, though the debt ſhould have been 
contracted before denunciation ; becauſe in all competitions of debt, 
regard is had to the priority, not of the ground of debt, but of the 
diligence uſed upon it, Feb. 22. 1628, Anderſon ; vid. infr. b. 3. f. 6. Fr. 
From the ſecond rule above mentioned, relating to ſingle eſcheat, it 
may be obſerved, that though it is owing to the benignity of our ſo- 
vereigns, that gifts of ſingle eſcheat are beſtowed on the rebel's cre- 
ditors, and not upon ſtrangers, there is no room for aſcribing to 
that favour (as Stair, 5. 3. f. 3. H 16. verſ. But the queſtion, and Macken- 
zie, $ 35+ h. t. do) the limited extent of ſuch il in queſtions with 
the rebel's creditors. The ſovereign has never paſſed from any of the 
rights or rules of preference in ſingle eſcheat ariſing to him or his 
donatary, but hath left them to the determination of our ſupreme 
court; and our judges have uniformly given the queſtion againſt the 
crown, where the debt due by the rebel to his creditor has been con- 
tracted before rebellion, and diligence uſed upon it before declara- 
tor. | 

8. The rules which govern competitions in liferent eſcheat, are 
ſhortly theſe : Fi, No diſpoſition, or obligation to infeft, granted 
by the rebel, though before his rebellion, and for an onerous cauſe, 
is effectual againſt the ſuperior or his donatary, unleſs ſeiſin has been 
taken on ſuch obligation within the year after denunciation, or, as 
we expreſs it, in cur/u rebellionis nor is it enough, that the ſeiſin has 
been taken previouſly to the date of the gift, Nov. 28. 1710, Lo. Al. 
Hay ; becauſe the full right of liferent eſcheat was conſtituted to the 
ſuperior, before the gift was granted by him to the donatary, from 
the moment that the vaſſal became civilly dead; which therefore 
cannot be affected by any poſterior ſeiſin. As a conſequence of this, 
24ly, Not even legal diligence by adjudication deduced by the credi- 
tor againſt the rebel's eſtate, though begun in curſu rebellionis, can ex- 
clude the liferent, unleſs ſuch diligence be alſo completed within that 
period, either by ſeifin, or by a charge againſt the ſuperior, if the 
lands are holden of a ſubject ; or by a fignature preſented in exche- 
quer, if they are holden of the crown ; becauſe adjudication without 
either of theſe, is not accounted a perfect diligence, Feb. 16. 1631, 
Lo. Cranſton. But if the adjudication be thus completed in curſu re- 
bellionis, it excludes the donatary, though it had not been begun to be 
led till after denunciation, S7. 6b. 2. f. 4. $ 66. 

79. When the fee returns to the ſuperior on the falling of any 
caſualty or forfeiture implied in the nature of a feudal grant, as 
nonentry, (and formerly ward and recognition), his right is doubt- 
leſs affected with ſuch burdens as are eſtabliſhed by the law itſelf, as 
the terce, c. and with all deeds granted by the vaſſal to which the 
ſuperior hath conſented ; but he is not bound to regard the volun- 
tary grants made by the vaſſal without his conſent, though theſe 
grants were effectual againſt the vaſſal himſelf, as long as the fee re- 
mained in him; becauſe in caſualties ariſing from the genuine na- 
ture of feus, the ſuperior is underſtood, when he firſt made the grant, 
to have ſtipulated, that the right of fee ſhould return to himſelf, in 
the event of their falling, as ample as he granted it. But liferent 
eſcheat, though it has been of long ſtanding in Scotland, is only ſu- 


perinduced upon feus by our ſpecial cuſtoms; and indeed it ſeems 
| extraneous 
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extraneous and foreign to the true nature of feudal grants, as it i; 
entirely founded on denunciation, which proceeds, not from any 
feudal delinquency againſt a ſuperior, but from an offence againſt 


the ſovereign. For this reaſon, no higher right accrues to him by 


that caſualty, than was veſted in the vaſſal himſelf at the time of its 
falling. And hence alſo the caſualty is charged with all ſubaltern 
infeftments and leaſes granted by the vaſſal, on which poſſeſſion hath 
followed before denunciation, though they had not been conſented 
to by the ſuperior himſelf, Jan. 19. 1672, Braton; and with ſuch 
leaſes granted even after denunciation as have been entered into with. 
out diminution of the rental; becauſe the granting of leaſes is a ne- 
ceſſary act of adminiſtration, profitable both to the ſuperior and yaſC. 
ſal, St. 5. 2. t.4. H 66. 3 and in general, with every burden that might 


have been charged at the time of the denunciation upon the vaſſal, in 


whoſe place the ſuperior comes. 
80. Gifts of eſcheat are null, if granted before denunciation, by 


1567, c. 23. And indeed, in rights which depend on the death, de. 


linquency, or act of another, no grant is effectual by the common 
rules of law, if made before the exiſtence of the contingency which 
conſtitutes a preſent right in the granter ; ſee Feb. 24. 1666, Sinclair, 
Hence a gift of eſcheat was adjudged null, becauſe it did not men- 
tion any particular horning on which denunciation had proceeded, 
Nov. 20. 1628, Weſton. A gift of eſcheat, whether ſingle or liferent, 
may be alſo ſet aſide on ſimulation, i. e. when it is upon falſe pre- 


tences, or miſrepreſentations, obtained by the donatary, for the be- 


hoof of the rebel himſelf, to cover his effects from the creditors, 
1592, c. 145. But the act declaring this nullity, reſtricts it to the 
time of the rebel's continuing unrelaxed ; fo that, after relaxation, 
either himſelf, or any in truſt for his uſe, may be conſtituted dona- 
tary, Yet as no right in the debtor ought to exclude his creditors, 
ſuch right is ineffectual againſt the rebel's creditors, even againſt thoſe 
who have uſed no diligence on their debts : it only ſecures the rebel 
from the claim competent to the crown againſt him; and fo is con- 
ſidered merely as an extinction of the forfeiture, in queſtions with the 
King or ſuperior. 

81. Simulation may be objected againſt a gift, not only by a poſte- 
rior donatary in competition with a prior, but by the rebel's creditors. 
Yet it is not competent to one whoſe only title is a voluntary right 
from the rebel poſterior to the gift, to plead this nullity ; becauſe he 
had no intereſt at the date of the gift to object to it, Fan 10. 1712, 
White. The rebel's poſſeſſion of the eſcheat goods, either by himſelf, 
wife, children, or near friends, founds a preſumption by the afore- 
ſaid act 1592, that the gift is ſimulate. By the words, near friends, 
may be underſtood, ſuch near kinſmen of the rebel as are incapable 
of judging in his cauſe ; for the ſimilar term of conjunct prrſons in the 
act 1621, againſt alienations of bankrupts, has been ſo explained, 
Feb. 8. 1712, Lo. Elibant. The donatary muſt be allowed a reaſonable 
time after the gift, to turn the rebel out of poſſeſſion ; but how long, 
is an arbitrary queſtion, ſee Dec. 4. 1569, Jaffray. If the mere poſ- 
ſeſſion by a child of the rebel is ſufficient to ſet aſide the gift, one 
might think, that a gift taken directly in the child's own name, ought 
by ſtronger reaſon to preſume ſimulation ; but this preſumption 
is elided, either if ſuch child lived in a ſeparate family from his fa- 
ther at the date of the gift, ſaid Dec. 4. 1669, F:ffray ; or if it appear 
that the gift was not obtained for the father's behoof, March 20. 
3623, Dalgarno ; or if the child was truly his father's creditor, _ 
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ther is ſimulation inferred, where the gift is taken directly to the wife 


or children of the rebel, from conſiderations of compaſſion, and ex- 
preſsly bears to be for their alimony and ſubſiſtence, Bankt. b. 3. t. 3 
928. But in this laſt caſe, the gift will have as little effect againſt 
the rebel's creditors, as a gift to the rebel himſelf would have after 
relaxation. Another preſumption of ſimulation is, that the gift was 
procured by the credit and intereſt of the rebel, and at his expence. 
This fact may be proved per membra curiæ, by the officers and clerks 
of exchequer, and by the keepers of the ſeals, Nov. 28. 1626, E. King- 
horn. But if the gift be taken in the name of a creditor, it is effec- 
tual, in fo far as concerns the debt due to him, though the rebel's 
money or intereſt was uſed in procuring it, March 11. 1624, Douglas. 
And where ſuch donatary has given backbond to the exchequer in 
favour of the rebel's other creditors, the preſumption, even from ſuf- 
fering the rebel to poſſeſs for four years after the gift, though it be a 
ſtatutory one, 1s elidable by the donatary's oath, that the gift was 
taken for the payment of his own debt, Dec. 12. 1673, Dickſon. 

82. This title may be concluded with a ſhort account of ſignatures, 
and of the different ſeals uſed in completing all royal grants, whether 
of gifts of caſualty, or of offices, charters of lands, or other ſubjects 
flowing from the crown ; all which proceed upon ſignatures that paſs 
by the ſignet of the ſeſſion. By /ignature, taken in a large ſenſe, is un- 
derſtood a ſubſcription or mark fet to a writing ; and in this accepta- 
tion it 1s frequently uſed, to denote thoſe interlocutors of a Lord Or- 
dinary, where, without dipping into the cauſe itſelf, ſomething is 
ordered in point of form. But the word, in its moſt proper mean- 
ing, ſignifies a writing indorſed by a clerk or writer to the ſignet, 
and preſented to the King, or the Barons of Exchequer as the King's 
commiſſioners, importing a grant of ſome ſubject, office or right, 
to him by whom, or in whoſe name, it is preſented. Before the 
union of the two crowns in 1603, all ſignatures paſſed under the 
King's own hand; but when our kings took up their reſidence in 
England, the Lords of Exchequer got powers from the crown to paſs 
certain forts of ſignatures in the King's abſence, vid. ſupr, ö. 1. f. 3. 
$ 32.3 which powers are now transferred to the new court of exche- 
quer, which was eſtabliſhed in Scotland after the union of the two 
kingdoms in 1707. And becauſe our ancient forms required the 
royal ſuperſcription to be prefixed to all ſignatures, a cachet or ſeal 
was made, having the King's name engraved on it, imitating the 
manner of his ſuperſcription, in purſuance of an act of privy coun- 
cil, April 4. 1603, with which all ſignatures were to be afterwards 


ſealed that the Lords of Exchequer had been, or ſhould be, autho- 


riſed to paſs, 

83. Signatures, according to their different ſubjects, paſs either by 
the great ſeal only, or by the privy ſeal only, or both by the great 
and privy ſeals, or both by the great and quarter ſeals; which how- 
ever is not to be ſo underſtood, as if the ſame individual writing paſ- 
ſed under different ſeals ; but that after one part of the right has paſ- 
ſed by one of the ſeals, another part paſſes by another. Every ſig- 
nature muſt ſpecially mention through what ſeal or ſeals it is to paſs, 
If the ſignature is to convey the right of a land-eſtate, or other feudal 
ſubject, holden immediately of the crown, which requires a formal 
charter and ſeiſin, the precept, of which it is the warrant, muſt paſs 
by the privy ſeal, and the charter itſelf by the great ſeal, Hope, in 
his Min. Pr. 86,—89. has given us a moſt diſt inct account of the 
forms obſerved in paſſing a charter under the great ſeal ; which forms 
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Boos IE continue to this day, with the two following variations; i, That 


by the privy 
ſeal 


Quarter ſeal. 


ſcription is to 


from ſubjects. 


whereas by the old practice, the privy ſeal was uſually appended 
to the precept directed to the great ſeal before it was regiſtered, 
it is now enacted, by 1672, c. 7. that all writings paſling under the 
great and privy ſeals ſhall be regiſtered in the regiſters of the great 
and privy ſeals reſpectively, before the ſeal be appended to them, 
2dly, That ſignatures and charters of the vaſſals of kirk-lands, where 
their valuation does not exceed L. 10 Scots, pals by the great ſeal per 
ſaltum, without paſſing any other ſeal, 1690, c. 32. All grants of pre. 
lacies and church-dignities, when the government of our church was 
Epiſcopal, paſſed by the great ſeal; and the commiſſions to the prin. 
cipal officers of the crown, as Juſtice-Clerk, King's Advocate, Solici- 
tors, Cc. do fo at this day. Mackenzie affirms, & 41. h. f. that com- 
miſſions of juſticiary are by ſpecial ſtatute ordained to paſs by the 
quarter ſeal : he has probably had in his eye the act 1587, c. 81. ; but 
that ſtatute relates to the commiſſions of the -juſtice-deputes, not of 
the juſticiary-court as modelled by the act 16723 for the commiſſions 
of that court have always paſſed by the great ſeal. 

84. If the ſignature be intended to confer the right of a moveable 
eſtate, or of any temporary caſualty which requires no ſeiſin, as non- 
entry, eſcheat, Wc. it paſles by the privy ſcal only: for the privy ſeal 
is proper to aſſignable rights; and whatever rights are tranſmiſſible 
by ſubjects by ſimple aſſignation, the ſovereign tranſmits by his pri- 
vy ſeal, Yet the right of moveables may be tranſmitted in the fame 
ſignature which contains a. grant of lands, and conſequently paſſes by 
the great ſeal, if. theſe moveables be ſpecially expreſſed in the ſigna- 
ture; becauſe the great ſeal virtually comprehends under it the privy 
ſeal, Mack. OB/. on act 1571, c. 36. Grants of, or preſentations to, in- 
ferior offices, whether eccleſiaſtical, as chaplainries, or civil, as com- 
miſſary-clerkſhips, &c. paſs alſo by the privy ſeal, without the neceſ- 
ſity of being preſented in exchequer, : 

85. The quarter ſeal is kept by the director of the chancery. It is, 
in ſhape and impreſſion, the fourth part of the great ſeal; and is, 
both in our old ſtatutes, and in the ſignatures themſelves, called 7h: 
teſtimonial of the great ſeal, becauſe anciently it was never appended but 
to that kind of rights to which the great ſeal had been firſt appended. 
Thus, in charters, and precepts of ſeiſin proceeding upon them, the 
charter paſſes by the great ſeal; and the precept, which by our for- 
mer cuſtom was made out in a ſeparate parchment, paſſed by the 
quarter ſeal ; but by 1672, c. 7. the cuſtom of writing precepts of 
ſeiſin apart, and paſſing them under the quarter ſeal, is prohibited, 
and thoſe precepts are ordained to be engroſſed in the charters, which 
is declared to be as ſufficient a ground for taking ſeiſin, as if the pre- 
cepts had paſſed under the quarter ſeal, „pr. t. 3. § 33. Commiſſions 
of tutory, and' of brieves iſluing from the chancery, paſs alſo by the 
quarter ſeal; and all gifts and letters of preſentation to lands, pro- 
ceeding upon baſtardy, forteiture, or u/timus heres, where the lands are 
holden of a ſubject : but where they are holden of the crown, ſuch 
grants muſt, agreeably to the former rule, paſs by the great ſeal. 

86. By art. 24. of the treaty of Union, all public acts, inſtruments, 
and treaties, are to be from thenceforth ſealed with the great ſeal of 
the united kingdom of Great Britain; and by the ſame article a new 
ſeal was appointed to be made for Scotland, to be uſed in all matters 
of private right, offices. and grants, which formerly paſſed by the 
great ſeal of Scotland, The privy ſeal and quarter ſeal continue on 


the ſame footing as before the Union, Seals are neceſſary for giving 
| authority 


Of the Rights of Superiority, and its Caſualties. 


authority to, or authenticating, the grants which paſs under them; 
and ſo are to royal grants what ſubſcription is to grants by ſubject- 
ſuperiors. The paſſing of grants by the ſeals is alſo of uſe in giving 
to the King's officers a reaſonable time to inquire whether the right 
applied for ought to be granted; for if it ſhould appear that it is ſo- 
licited /ubreptione vel obreptione, by concealing the truth, or affirming 
a falſchood, the Barons may ſtop it, even after paſſing the ſignature, 
at any time before it has gone through all the forms. 


1 
Of the Right which the Vaſſal acquires by getting the Feu. 


Fr ER explaining what is contained under the dominum directum, or 
right of ſuperiority, which the ſuperior reſerves to himſelf in 
the feudal grant, the dominium utile, or right of property, which is 
thereby conferred on the vaſſal, offers itſelf naturally to our conſide. 
ration. The vaſſal acquires the property, ff, of all the baronies, te- 
nantries, fields, and other lands whatſoever, which are either expreſ- 
ſed in the charter, or which the law conſtrues to be carried by it, 
though not ſpecially mentioned; and, 24/y, of whatever is accounted 
part or pertinent of land, whether above the ſurface, as houſes, trees, 
Cc. or under it, as minerals, coal, limeſtone, &c. a cœlo uſue ad cen- 
trum. 

2. As to the firſt, differences can ſeldom ariſe concerning the extent 
of the lands conveyed in a bounding charter, which points out the 
limits of the grant by march-ſtones, the courſe of a river, or other 
obvious and indubitable boundaries. Though it cannot be proved at 
what time march-ſtones were fixed, their having - been reputed the 
boundary will ſupport the right of the vaſſal who grounds a claim 
upon them, if he has not loſt it by preſcription. Where a charter, 
without referring to any boundary, deſcribes the lands or baronies by 
ſpecial names or deſignations, it can only be known by the common 
opinion of the country, what lands fall under the deſignations ex- 
preſſed in the charter, and by what limits thoſe lands are circumſcri- 
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bed. Controverſies of this kind are determined upon an action of mo- 


leſtation, to be explained 5. 4. f. 1. 5 48. 
3- Sometimes ſeparate farms or tenantries, though they had not 


been formerly reputed to belong to, or, as it is commonly expreſſed, 
to be pertinent of the lands ſpecially mentioned in the charter, are 
carried by it, if they have been poſſeſſed by the grantee as pertinent 
paſt memory of man, Nov. 17. 1671, Young ; for by the grantee's im- 
memorial poſſeſſion, ſuch tenements are conſidered to have belonged 
originally to the lands expreſſed in the grant. In this matter, the 
following rules are obſerved by our practice: Firf, In a bounding 
charter, no poſſeſſion can eſtabliſh to the vaſſal a right of lands with- 
out the bounds ſpecified in his charter; for he is circumſcribed by 
the tenor of his own grant, which excludes whatever is not within 
theſe bounds from being pertinent of the lands diſponed, faid Nov. 17. 
1671, But nothing hinders a landholder who has not himſelf a 
2ounding charter, from acquiring, by preſcription, lands which lie 
within the boundaries of another proprietor, as part and pertinent of 
his own lands ; for he cannot be limited by the bounding charter of 
another. 2dly, Where a tenement of land is poſſeſſed by one barely 
as pertinent, and by another in virtue of an expreſs right, he who 

poſſeſſes 
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reſolves into a commonty of that ſubject. But queſtions of this na. 


the poſſeſſion of the other was confined to the caſt ing of feal and di. 


however, anxiouſly enumerated in the Tenendas of every charter; and 
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poſſeſſes under the expreſs right is in dubio to be preferred to the other. 
34ly, Where neither party is expreſsly infeft, but both poſſeſs the 
ſame ſubject as pertinent, the mutual promiſcuous poſſeſſion of both 


ture depend much on the different kinds of the poſſeſſion had by the 
two competitors: for if one has had the excluſive poſſeſſion of paſtu- 
ring cattle on the ground, and has alſo been in uſe to caſt feal and 
divot, and perhaps to turn up part of the field with a plough, while 


vot only, he who hath exerciſed all the different acts of property the 
ſubject is capable of, is accounted the proprietor 5 and the other, whoſe 
poſſeſſion was more limited, is intitled merely to a ſervitude upon the 
property. 4thly, The poſſeſſion of a tenement not contiguous to the 
lands ſpecially conveyed, ſeldom carries right to the ſubject as perti- 
nent; and though it may, in ſome ſingular caſes, for which ſee Craig, 
lib. 2. dieg. 3. & 24. this at leaſt is certain, that another who is infeſt 
in lands lying contiguous to the ſubject in diſpute, will be preferred 
upon a more ſlender proof of poſſeſſion. 

4. As to the ſecond point, it is univerſally admitted, that every 
thing which, from its cloſe coherence or connection with land, is con- 
ſidered in law as part or pertinent of it, goes to the vaſſal as an acceſ. 
ſory of the ſubject contained in the feudal grant. Moſt of theſe are, 


it may not be amiſs to explain, ſhortly, ſuch of them as require il. 
luſtration. Cum domibus, edificiits : under theſe words are included, 
not only dwelling-houſes, ſtables, barns, and other out-houſes, but 
walls, incloſures, tc. ; all which being proper partes ſoli, are carried 
by every charter, St. ö. 2. t.3. $75. As to incloſures, the vaſſal has 
a ſuperadded right, by poſitive ſtatute, to compel proprietors whoſe 
lands lie conterminous with his own, to bear half the expence of 
building, ditching, and planting a dike upon the limits which divide 
their grounds, or otherwiſe fence the march, 1661, c. 41. As this 
ſtatute may, if taken in its greateſt latitude, be uſed as a cover for 
oppreſſion, it is not in practice extended againſt feuers whoſe property 
exceeds not five or fix acres, Home, 123. ; Kilk. Planting and Incliſing, 
No. 1. Several other caſes may be figured, where equity requires a 
ſimilar judgement ; and indeed ſome lawyers have conſidered that 
part of the act as temporary, though the contrary has been found 
by repeated deciſions, July 28. 1713, Dunbar, &c. Landholders who 
are to incloſe their grounds, may, if the march be crooked, apply 
for a viſitation of the grounds to the judge-ordinary, who is autho- 
riſed to adjudge, from the one proprietor to the other, ſuch parts 
of the conterminous lands as may be neceſſary to make ſtraight the 
incloſure, and at the ſame time to determine and decree what com- 
penſation may be due from the one to the other, 1669, c. 17. 

5. Mills are alſo mentioned often in the Tenendas of charters. As 
to theſe, two queſtions have been moved, i, Whether mills already 
built are carried by a charter of the grounds on which they ſtand? 
2dly, Whether proprietors have a right of erecting new mills upon 
their own property? As to the firſt, a mill has been, by the general 
opinion, acccunted a ſeparate tenement from the lands, not to be car- 
ried by a charter, without either a ſpecial grant of it in the diſpoſitive 
clauſe, or the erection of the lands into a barony. And it muſt be 
admitted, that a mill is capable of being made a ſeparate tenement, 
by actually ſeparating it from the lands, ex. gr. by a grant of the mill 


without the lands; fince, in that caſe, it is not only ſuſceptible = 
- t 
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Of the Vaſſal's Right by getting the Feu. 


but requires a ſeparate ſeiſin. But while the right of the lands and 
mill continues veſted in the ſame proprietor, the queſtion, Whether a 
charter of the lands ought to carry the mill? is a qgue/tio voluntatis, 
depending entirely on the granter's intention, which muſt be gathered 
from circumſtances. If one who-has built a mill on his lands, ſhould 
entail his eſtate, the mill would no doubt be carried by the entail, 
though there ſhould be no expreſs mention of mills in the deed : and 
in the ſame manner, an heir would carry the right of mills by a 
ſpecial ſervice and retour, though the retour ſhould only mention the 
lands. There is as good ground for maintaining, that mines of coal 
are a ſeparate tenement from land, as that mills are; for coal is not 
more properly part of the land than mills; and a coal-mine, like : 
mill, is ſometimes made a ſeparate tenement from the land, by con- 
veying the coal without the land: yet both our judges and lawyers 
are agreed, that a charter of the land includes the coal as a natural 
part thereof, Cr. lib. 2. deg. 8. F 17. ; and conſequently, that he who is 
firit ſeiſed in the lands, hath a right to the coal of theſe lands, pre- 
ferably to one afterwards ſeiſed per expreſſum in the coal, Fan. 30. 1662, 
Lird Burleigh. As to the ſecond queſtion upon this article, relative 
to the proprietor's right of erecting mills, a purchaſer has, in the com- 
mon caſe, an undoubted right of building mills on his own property, 
though there be no clauſe cum molendinis in his charter; becauſe that 
is a right conſequential to property : but where the grain growing on 
his lands is thirled to a mill belonging to another, law hath reſtricted 
his property in that reſpect, in conſequence of the ſervitude of thir- 
lage with which the lands are burdened ; ſo that the reſtraint on the 
proprietor from building a corn-mill within the thirl, is implied, ine/f 
de jure, without any explicit clauſe. Nor will his offer of ſecurity, 
that no grain ſubject to the aſtriction ſhall be grinded at it, be ſuffi- 
cient for taking off this limitation; becauſe the admitting ſuch a ſe- 
curity would open a wide door to frauds, Fount. Feb. 28. 1684, Mac- 
dougal ; New Coll. i. 54. But this implied prohibition extends not to 
mills that are incapable of manufacturing the ſpecial ſort of grain 
which is thirled, or are particularly adapted to ſome other purpoſe, 
as barley or lint-mills, Nezw Coll. ii. 48, 49.3 becauſe the perſons intitled 
to the thirlage, for whoſe ſole benefit the limitation was introduced, 
cannot be hurt by the building of any mill, which by its conſtruction 
is altogether unfit for manufacturing that kind of grain which is 
aſtricted. And hence, even where the lint or barley-mill may, by a 
{mall variation in the machinery, be fitted for grinding any of the 


ipecies of grain that falls under the aſtriction, the proprietor cannot, 


be compelled to demoliſh the mill, provided he give ſecurity, that he 
ſhall not uſe it for grinding any grain of the kinds aſtricted. 

6. Cum aucupationibus, venationibus, piſcationibus. The right of hunt- 
ing, fowling, and fiſhing, within one's own ground, naturally ariſes 
from one's property in the lands; but it is reſtricted by ſundry ſta- 
tutes, Among theſe; perſons who have not a plough of land in heri- 
tage, are denied the liberty of hunting and hawking, 1621, c. 31. 
without diſtinguiſhing between grounds which are, and thoſe which 
are not, part of their own property. No proprietor whoſe valued 
rent does not amount to L. 1000 Scots, can ule ſetting-dogs, 1685, 
c. 20.: nor is any proprietor, whatever the extent of his property 
ay be, permitted to ſhoot, hunt, or hawk, within ſix miles of the 
King's woods, parks, or palaces, 1594, c. 210. or to kill muirfowl or 
tarmagan from November 10. to July 25. or partridge from Fe- 
bruary 1. to September 1. or pheaſant from February 1. to October r. 
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or heathfowl from December 1. to Auguſt 25. 19 Geo. III. c. 21. 1; 
has been lately made a doubt, whether a perſon qualified to kill 
game, may hunt or ſhoot within another man's property without 
a treſpaſs : and indeed the act 1707, c. 13. which prohibits all with. 
out exception to come within their neighbour's property with “ ſet. 
ting- dogs and nets,” without the proprietor's conſent, ſeems to take 
it for granted, that a perſon qualified may hunt in any ground with 
hounds or greyhounds, or ſhoot with a fowling-piece, provided he 
does not uſe a net: but ſurely ſuch privilege carries with it a moſt 
ſevere limitation upon property; and beſides, hath a manifeſt ten. 


dency to deſtroy the game; the preſervation of which our lawygiver 
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& c. 


ſeemed to have had ſo much at heart. Stair is at a loſs, 6. 2. f. 3. { 69, 
to comprehend the meaning of the clauſe cum piſcationibus; becauſe he 
conſiders the right of fiſhing for white fiſh, as cod, trout, perch, c. 
either at ſea, or in rivers or lakes, as common to all, without the ne. 
ceſſity of any grant from the King or ſuperior. But this opinion 
may be called in queſtion; and if it were admitted, appears incon- 
ſiſtent with what his Lordſhip affirms in the ſame ſection, that a vaſ. 
{al infeft cum piſcationibus, may, by interrupting others in the exerciſe 
of that right for the years of preſcription, conſtitute to himſelf an 
excluſive property in the fiſhing ; for no right common to mankind 
can be taken away from one, and acquired by another, by interrup. 
ting particular perſons from the uſe of it for the longeſt courſe of 
time. As to ſalmon-fiſhing, vid. infr. F 15. 
7. Cum cuniculis et cuniculariis ; © with rabbits and warrens.” The 
right to theſe is alſo implied in property. Craig, lib. 2. dieg. 8. G 22, 
though he acknowledges that it is not cut off by any ſtatute, ſeems to 
be of opinion, that no proprietor can make new warrens on his eſtate, 
unleſs he incloſe them, on account of the great damage they may 
bring to the neighbouring corns. But that author has overlooked an 
act of James IV. 1503, c. 74. which, in place of reſtraining that na- 
tural right, enjoins landholders to exerciſe it, by making parks with 
deer, cuninghars, and dovecots. Some lawyers ſay, it was meant 
that ſuch cuninghars were to be incloſed or emparked ; but accord- 
ing to that interpretation, dovecots, which is the next particular in 
the act after cuninghars, ought alſo to be incloſed; which is evi- 
dently abſurd. Cum columbis et columbarius ; © with doves and dove- 
* cots.” Though the laſt quoted ſtatute commanded alſo the building 
of pigeon-houſes, pigeons were at laſt found ſo deſtructive to corns, 
that, by 1617, c. 19. no landholder is allowed to build one, unleſs he 
has in yearly rent ten chalders of victual lying within two miles of 
it; and even then, he can build one dovecot only upon ſuch eſtate. 
This act, though it denies to proprietors the right of erecting a dove- 
cot, unleſs they have ten chalders victual yearly rent lying within 
two miles of it, has been found to lay no reſtraint on ſuch as are poſ- 
ſeſſed of a greater rent, ſuppoſe forty or fifty chalders, provided they 
build only one within the limits of that ground which yields ten 
chalders yearly rent, New Coll, i. 23. It is hard to gueſs at the rea- 
{on why Craig, who died before paſſing that act, ſhould have affirm- 
ed, lib. 2. dieg. 8. & 23. that no landlord could build a dovecot who 
had not fix acres of land in property, whether he did it on the au- 
thority of cuſtom, or of an act of council. This ſtatute extends not 
to dovecots which had been then built: and if poſitive evidence be 
not brought, that the dovecot under challenge was built after the ſta- 
tute, the preſumption is, that the building was lawful, i. e. that it was 
built before paſſing the act. If an eſtate is purchaſed with a 2 
houſe 
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houſe upon it, from a perſon who was qualified to build one, the 
urchaſer is intitled to the benefit of it, though he have not the 
ſame legal qualification; but if it become ruinous, he cannot rebuild 
it, Jan. 19. 1731, Kinloch, 
8. Cum fabrilibus, braſinis, et bruerits ; © with forges, malt-kilns, and 
« breweries.” Though the right to theſe be a natural conſequence 
of property, we are aſſured by Craig, lib. 2. dieg. 8. F 25. that no vaſ- 
ſal had anciently the right of brewing, or of a ſmith's forge, where 
horſes might be ſhod, or plough-irons made, without a licence from 
the ſuperior: for which this reaſon is aſſigned by Stair, b. 2. f. 3. H 72. 
that as the inſpection of inns, or whatever contributed to the accom- 
modation of travellers, or to the improvement of the public police, 
was committed to magiſtrates of boroughs, and to barons, 1535, 
c. 18.; barons, from that occaſion, aſſumed to themſelves the exclu- 


ſive right of licenſing forges and breweries, even within that part of 


their baronies which they had feued to others. But, by the later 
practice, feuers, more agreeably to the nature of their grants, are in- 

titled to brew within their own property, without either an expreſs 
clauſe in their charter, or a licence from the ſuperior, Pr. Falc. 14. 
Though a baron cannot with-hold from his feuers the privilege of 
brewing, as a natural right attending the ſubject feued, he can hinder 
them, and, by ſtill ſtronger reaſon, every ſtranger, from importing 
and vending within the barony, ale which has been brewed without 
it: for, by the erection of the lands, a prohibition is implied againſt 
the importation of foreign ale into the barony, by which part of the 
profits which might be reaped from the growth of the barony-lands 
is drawn by ſtrangers, to the detriment of the baron, for whoſe ſole 
behoof the lands were erected. And, upon this ground, the magi- 
ſtrates of Muſſelburgh, a village erected into a barony by the crown, 
were found to have a right to prohibit the importation of ale into 
the grounds contained in their charter. But even boroughs-royal 
have no ſuch privilege, if the right of barony be not expreſſed in 
their charter : for grants to boroughs are not, like thoſe granted to 
private perſons, erected for the behoof of any particular grantee ; 
they are eſtabliſhed for the general intereſt of the kingdom: the lands 
erected cannot be alienated, and indeed continue inter regalia ; and 
the extent, both of their juriſdiction and other privileges, are preciſely 
aſcertained by the grants made to them; and nothing is implied in 
theſe grants, which is not eſſential to the conſtitution of a borough- 
royal, New Coll. i. 25. It may be worth obſerving, that though the 
word bruerium in our charters has been, for ſome centuries paſt, uſed 
to denote the right of brewing; yet, in our moſt ancient charters, it 
fignified heath, from the French bruyere. Thus,“ Thomas filius 
* Thome de Gordon” granted to the monks of Kelſo, © licentiam 
* vellendi bruerii in territorio de Thorndyke,” Chart. of Kelſo. See 
alſo St. Rob. III. c. 11.3 Du Freſne Glaſſar. v. Bruarium, Bruera, Brueria; 
Sibbald's State of the ſhire of Fife, p. 151. | 

9. Cum libero exitu et introitu ; © with free iſh and entry.” This 
clauſe muſt without doubt import a right to all ways and paſſages, 
in fo far as they may be neceſſary for the vaſſal's acceſs to kirk and 
market, through the adjacent grounds of the granter, who is, by the 
clauſe, laid under that obligation. But though the ground through 
which the vaſſal muſt neceſſarily paſs, ſhould belong to another, and 
though it ſhould not be ſubjected to any conventional ſervitude, the 
vaſſal is intitled to free iſh and entry, becauſe without it property 


would be uſeleſs. It therefore ariſes from the rights and obligations 
eſſential 
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eſlential to property, that every proprietor may claim from, and af 
ford to, his neighbour all neceſſary ways and paſſages. But it woulq 
be both unjuſt in itſelf, and moſt deſtructive to the public quiet in 
its conſequences, to extend that right, which is founded in neceſſity, 
to all convenient paſſages, or to roads by the neareſt line, or through 
different parts of the grounds belonging to the conterminous pro. 
prietor, S. b. 2. f. 7. \ 10. 

10. Cum herezeldis. By herezeld is meant the beſt moveable, or ra. 
ther the beſt thing which moves itielf, horſe, or ox, or cow, belong. 
ing to the deceaſed tenant, which, by ancient cuſtom, was due upon 
his death to the landlord. The word comes from here and zeld, both 
Saxon vocables ; the one ſignifying maſter or lord, and the other re. 
lief or ſubſidy ; for which ſee Black acts, Ja. I. parl. 1. c. 10. and 
Skene, v. Herezeld, As this was a compolition due by the natural poſ- 
ſeſſor of the ground, not to any ſuperior, but to the landlord, the ſy. 

erior could not be underſtood to reſerve that right for himſelf to 
the landlord's prejudice, though the right of herezeld had not 
been ſpecially expreſſed in the feudal grant; ſee Br, 105. Craig de- 
rives its origin from the obligation which, in his opinion, lay upon 
tenants to bequeath to their landlords the moſt valuable moveable be. 
longing to them, in which he has probably had an eye to Reg, Maj, 
J. 2. c. 36. $2.; but that paſſage appears to relate to vaſſals rather 
than to tenants, and has the appearance rather of a direction to the 
dying perſon what he may lawfully do, than of an injunction of what 
it behoves him to do. It was not demandable if there was a tack 
current at the death of the tenant, becauſe the landlord was in that 
caſe obliged, by his own deed, to continue the repreſentative of the 
tenant in the poſſeſſion, without any compolition or acknowledge- 
ment, Balf. p. 200. c. 6. Neither was it due where the deceaſed te- 
nant was under warning, and a decree of removing recovered againſt 
him, Hope, v. Herezeld; ſo that there was no place for it, except 
where the deceaſed tenant poſſeſſed, either by tacit relocation, or by a 
verbal tack, without having been warned by his landlord to remove; 
in which caſe, the herezeld might be demanded, though the tenant's 
heir was willing to quit the poſſeſſion. But it was not lawful to the 
landlord, after having received the herezeld, to remove the heir for a 
year after, Cr. lib. 2. dieg. 8. $32.3 March 20. 1629, IL. Auchinleck, 
Though this right obtained anciently over the whole kingdom, and is 
ſtill expreſſed in many charters, it is, by our pzeſent practice, under- 
ſtood to be local, and conſequently not due where it is not the cuſtom 
of the barony, July 1733; Ferguſon, And, in fact, it is now ſeldom 
exerciſed any where but in ſome highland countries. 

II. Some rights, though not commonly expreſſed in the Tenendas, 
are carried to the vaſſal, either as proper partes ſoli, or as appurte- 
nances or pertinents of the land, in virtue of the general words in 
the diſpoſitive clauſe of the charter, cum pertinentiis, Thus, natural 
fruits, which grow up /ine cura et cultura, and which are not yet ſepa- 
rated from the ground, are carried by the charter as part of the lands 
to which they are ſtill united, ex. gr. apples, graſs on paſture- grounds, 
or natural graſs intended for cutting but corns, and in general all 
fructus pendentes, which require annual induſtry and culture, remain 
as moveable ſubjects with the granter. As for ſown graſſes, which 
produce ſeveral ſucceſſive crops before they run out, theſe ought to 


paſs to the purchaſer : for if the crops ariſing from ſuch graſs-ſeeds 


for a number of years ſubſequent to the purchaſe, were to continue 
with the ſeller, the purchaſer, if he has purchaſed by a rental or _ 
| | . roll, 
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roll, would be excluded from the rent of thoſe very years for which 
he is preſumed to have given an adequate value. The right in the 
area of the pariſh- church, though it cannot properly be called part of 
the lands contained in the charter, is yet fo cloſely connected with 
them, that it is carried to the purchaſer as pertinent, in virtue of the 
natural right that every landholder has in tuch a proportion of it as 
correſponds to the valuation of his lands in the parith, u, 20. 1769, 
Duff; and conſequently, the owner of a right to a ſeat in his parith- 
church cannot diſpoſe of it as his abſolute property, though he may of 
the materials of which the ſeat is compoſed. If the area of the church 
has never been legally divided, a diviſion will be ordained at the fait 
of any proprietor, by which the area may be parcelled out among the 
ſeveral landholders in the pariſh by the proportions above mentioned; 
nor will the former poſſeſſion by any proprietor, of a greater ſhare of 
area than his valuation intitled him to, ſtand in the way of ſuch di- 
viſion, In churches where part of the area is taken up by the inha- 
hitants of a borough or village, an inhabitant, who had bought a 
ſeat for the uſe of his family, may perhaps be permitted, if he in- 
tends to change his reſidence to another parith, to fell it to any other 
reſidenter, at the fight of the kirk-ſefſion, or the magiſtrates of the 
borough, Kill. No 6. voce Kirk *. But as to that part of the area which 
was by the diviſion appropriated to the ſeveral landholders according 
to their valuations, it appears reaſonable, that the right of the ſeller's 
ſhare thereof ought to be carried by his diſpoſition to the purchaſer, 
as a right eſſentially connected with the lands diſponed. And indeed 
if a landholder had it in his power to ſeparate the two, either by ex- 
preſsly reſerving the area to himſelf in his diſpoſition, or by making 
over the lands and the area to different grantees, a church might ſoon 
be made the property of ſtrangers, to the utter excluſion of the inha- 
bitants of the pariſh ; ſee Fount. Fan. 15. 1697, Lithgow. Upon the 
ſame ground, the right of a burial-place ought alſo to be carried by 
a grant of the lands, in virtue of the clauſe cum pertinentiis. 
12. Till towards the beginning of this century, landlords, the bet- 
ter to enable their tenants to cultivate and ſow their farms, frequent- 
ly delivered to them at their entry, corns, ſtraw, cattle, or inſtru- 
ments of tillage, which got the name of f-e/bow-goods, under condi- 
tion, that the like in quantity and quality ſhould be redelivered by 
the tenants, at the expiration of the leaſe. This claim competent to 
the proprietor could not, in the caſe of a fale of the lands, paſs with 
them to the purchaſer, from the nature of the ſubject : for the land- 
lord's right to the ſteelbow is moveable ; and for that reaſon is ar- 
reſtable, Dec. 4. 1638, La. Weſtmoreland, and falls under the ſingle 
eſcheat, St. J. 2. f. 3. $81. But an aſſignation of that right in fayour 
of the purchaſer is implied from equity, if the purchaſe be made by 
a rental ; becauſe the tenant having been enabled by the ſteelbow- 
goods to pay an advanced rent, for which the purchaſer is preſumed 
to have given a juſt price, the purchaſer would loſe that additional 
rent which he has paid for, if the right to the ſteelbow were not 
deemed part of the purchaſe. But if the bargain be made in the 
lump, without reference to a rental, it would ſeem that the ſteelbow, 
which is of its own nature a moveable ſubject, ought not to be car- 
ed by the charter. Steelbow can in no caſe be exacted from the te- 
uant, by the condition of the right, till the determination of the leaſe, 
Dec. 6. 1628, Lawſon. 

Vo. I. 222 13. No 


* Where a pariſh is partly landward and partly within burgh, the ſhare of the church area 
and of the expence of repairing the church, &c. ſeems to be regulated according to the 
Proportion of the ceſs and valued rent of the pariſhioners. See argument in the caſe of 
Laclair contra Magiſtrates of Kinghorn, 1701. 
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13. No right in lands which is by our feudal cuſtoms appropriated 
to the ſovereign, and therefore goes by the name of regale, is preſu. 
med to be conveyed by the charter unleſs it be expreſſed. By regalia 
in a large ſenſe, are underſtood all rights that the King has in or over 


the eſtates. or perſons of his fithjects, And they are either ira 


or minora. The majora are ſo inſeparable from the royal dignity, that 
they are incommunicable to ſubjects abſolutely and without exception, 
as the ſeveral branches of the royal prerogative, and the King's right 
of ſuperiority over all the lands within his dominions; or at leaſt they 
are not communicable without the interpoſition of the ſtates of the 
kingdom, ex. gr. the annexed property of the crown, which is decla— 
red not alienable without confer» of parliament. The regalia minora 
are thoſe rights which the ſovereign can by himſelf communicate to 
his ſubjects at pleaſure, ex. gr. the right of waits, or of goods confiſ. 
cated, and thoſe which accrue to the crown from the vaſſal's want of 
an heir, or from baſtardy, or iorfe:ture, or from feudal caſualties. But 
the regalia now to be explained are truly parts or pertinents of land, 
and as ſuch would naturally go to the vaſſal by his charter, if they had 
not been by our feudal cuſtoms appropriated to the ſovereign, and fo 
underſtood to be excepted from the grant, 

14. Juriſdiction is, by the generality of writers, numbered among 
the regalia of this laſt ſort : but improperly ; for though it be a royal 
right, it is not included neceſſarily in the notion of property, and 
therefore cannot be ſaid to be, by the conſtruction of law, excepted 
from a grant of property. How far juriſdiction hath been by the law 
of Scotland, or is now, conferred on vaſſals, has been conſidered, 6, 1, 
t. 4. \25,—28. Foreſts are inter regalia ; or, in other words, no char- 
ter of lands granted by the crown, within which any foreſt lies, car- 
ries the property of it to the vaſſal, without a ſpecial clauſe in the 


grant. By a foreſt is underſtood a large tract of ground incloſed, 


where deer have been in uſe to be kept. Becauſe the hunting of deer 
in thoſe foreſts was accounted a right proper to the crown, foreſts 
themſelves have been brought under the fame claſs; and they remain 
in that ſtate though the trees in the foreſt ſhould fail. Lands erected 
by the crown with the right of foreſtry, had all the privileges of a 
King's foreſt ; which were fo grievous to the country, from the heavy 
penalties inflicted by our ſtatutes enacted for ſecuring foreſts againſt 
incroachments, that our ſupreme court gave their opinion, that ap- 
plication ſhould be made to the crown againſt ſuch grants ror the 
future, June 24. 1080, M. Athol. Woods or parks which are incloſed 
by private perſons for the running of deer, are juris privati, and con- 
ſequently are carried in charters as part of the lands diſponed, though 
they be not expreſled. | 

15. Salmon-fithing is alſo a jus regale, and therefore is not carried 
by a charter, without an expreſs clauſe. Yet by our uniform practice, 
the common clauſe, cum piſcationibus, is a ſufficient title for conſtitu- 
ting a right to ſalmon-fiſhing by preſcription ; fo that where the vaſſal 
hath been in the uninterrupted poſſeſſion of it for forty years, ſuch 
poſſeſſion, joined to the general clauſe, eſtabliſhes a right to that e- 
gale, As this right, in conſequence of its being inter regalia, remains 
with the ſovereign after he is diveſted of the property of 'the lands on 
both ſides of the river, the crown may make a grant of the ſalmon- 
fiſhing in a river, or any part thereof, in favour of one who has no 
lands on either fide. The whole eſtate of ſuch grantee conſiſts in the 
fiſhing ; and this right intitles him to draw his nets on the banks of 


the adjacent grounds, without the proprietor's conſent, as a pertinent 


of the fiſhing. The fiſhing of ſalmon is prohibited, from the feaſt * 
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the Aſſumption of our Lady, Auguſt 15. to the feaſt of St Andrew, 
November 30. by 1424, c. 35. The ſpecial manner of fiſhing by 
cruives or zairs, where they are ſet in that part of a river where the 
ſea ebbs and flows, is abſolutely prohibited: and where the proprietor 
has a right to uſe cruives in freſh water, he muſt make their hecks 
three inches diſtant from one another, that the young fry may have 
free acceſs to paſs and repaſs; and muſt alſo obſerve the Saturday's 
flop, that is, the hecks of all the cruives muſt be pulled up the height 
of an ell on every Saturday at fix in the evening, and continue ſo till 
Monday at ſun-riſing, 1424, c. It.; 1477, c. 74.; 1489, c. 15. The 
Jaſt of theſe acts directs, that the hecks ſhall be five inches wide; 
but it was adjudged, that the number five was wrong tranſcribed from 
the record into our ſtatute-book, and ought to be corrected into three, 
according to the reading of the two former acts, Jan. 26. 1665, Her. 
of the fiſhing of Don. Stair aſfirms, 6. 2. f. 3. & 60. that the killing of 
ſwans is ſo much a regal right, that it is not carried by the vaſſal's 
charter, though the lands ſhould be erected into a barony : but nothing 
appears, either in our ſtatutes, law. books, or practice, in ſupport of 
the opinion, that ſwans were ever accounted inter regalta. 

16. Gold-mines are, by 1424, c. 12. declared to belong to the King 
without limitation; and filver-mines, when they are of ſuch finenels 
that three halfpennies of ſilver can be extracted from the pound of 
lead, Three halfpennies were, in the reign of James I. equal in 
intrinfic value to about two ſhillings and five pennies of our preſent 
Scots money, according to Ruddiman, Pref. to Dipl. Scot. p. 82. It ap- 
pears by an unprinted act in 1592, mentioned in the liſt of the unprint- 
ed acts of that year, N*® 12. that not only mines of gold and ſilver, but 
of tin, copper, and lead, had been formerly annexed to the crown, 
and fo not alienable without conſeht of parliament : but they are by 
that ſtatute difolved from the crown; and it is made lawful to the 
King to ſet in feu-farm, not to any of his ſubjects indiſeriminately, 
but to the baron or other frecholder of the ground, all metals or mi- 
nerals that may be found within his own lands, on payment of the 
tenth part to the King, without any deduction of charges : and in 
caſe the freeholder ſhould refuſe to work them, the King may then, 
and then only, either canſe work them for his own uſe, or feu them 
to others. The meaning of this ſtatute is, in two material articles, 
now fixed by deciſions : /ir/t, That by the words, it ſhall be lawful to his 
Maje/ty, a poſitive right is conferred on the freeholder, by which he 
may demand a grant from the crown, in purſuance of the ſtatute, 
Falc. 2. 120. 2dly, That by the word freebolder is underſtood, in this 
queſtion, not the ſuperior of the lands in which the mines lie, who 
holds immediately of the crown, bur the proprietor, though he ſhould 
hold of a ſubject, Dec. 8. 1739, D. Argyle. | 

17. All the ſubjects which were by the Roman law accounted res 
publice, are, ſince the introduction of feus, held to be inter regalia, or 
in patrimonio principis, as rivers, free ports, and highways leading from 
one city, borough, public port or ferry, to another, which for that 
reaſon are called the King's highways. From hence, the narrowing of 
a highway, or altering the courſe of a river, is ſaid by our moſt an- 
cient law to infer the crime of purpreſture, Reg. Maj. J. 2. c. 74. § 1. 
Hence alſo, an obligation lies on thoſe who unload ſhips in rivers, to 
pay ſomewhat in name of vectigal or cuſtom to the ſovereign. In the 
ſame manner, the right of a. public ferry, or of a free port, which was 
formerly juris publici, now belongs to the King, and cannot be tran(- 
ferred from him without a ſpecial grant. This grant lays the grantee 
under an obligation to keep ſufficient boats on the ferry for the uſe 
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of travellers, or to maintain the port in a condition fit for receiving 


ſhipping ; in conſideration of which, the grantee of a free port has 


either an expreſs or an implied power to levy anchorage, ſhore-dues, 


and other ſuch reaſonable impoſitions, on ſhips which receive benefit 
from the port or harbour, C7. lib. 1. dieg. 15. $15. But as the regalia 
of this ſort are little capable of property, and chiefly adapted to pu- 
blic uſe, the King's right in them is truly no more than a truſt for 
the behoof of his people ; for he cannot hurt the navigation of rivers, 
or ſhut up highways, or demoliſh bridges, unleſs that meaſure ſhall 
become neceſſary for the public ſecurity, in times of general diſtreſz, 
It is public rivers only which are inter regalia ; by which writers ge- 
nerally underſtand navigable rivers, or thoſe on which floats may be 
carried to navigable rivers. Smaller rivulets or brooks are, according 
to the general opinion, juris privati, l. 1.4 4. De flumin. ; and conſe- 
quently, the landholder within whoſe grounds they run, may divert 


their courſe, unleſs he.be reſtrained by a ſervitude, or other poſitive 


right in favour of the inferior tenement, I. 21. De aqua et ag. On the 


ſame ground our anceſtors formerly accounted fortalices among the 


regalia ; not the King's caſtles only,which were always erected on the 


King's property-lands, and the right to them conferred by his ſpecial 
commiſſions on thoſe in whom he could moſt confide ; but places of 


leſſer ſtrength, which had been, during our wars with England, or 
inteſtine commotions, built by private gentlemen upon their own 


eſtates, chiefly near the border, as a defence againſt the incurſions of 
ſmaller parties. Becauſe the defence of the kingdom was a right 


proper to the ſovereign, theſe fortalices were in ancient times under- 


ſtood not to be conferred on the vaſlal by a ſimple charter; but they 
now pals as part of the lands, without either the privilege of barony, 
or a ſpecial clauſe in the grant. Doubts have been moved, whether 
ſea-greens ought to be reckoned inter regalia, i. e. grounds in ſome 


meaſure gained from the ſea, but which ſtill continue to be overflow- 
ed in ſpring-tides? Some maintain the affirmative, in regard that 
theſe grounds are deemed part of the ſea-ſhore, which by the Roman 
law was juris publici ;. but though by that law the ſea-ſhore reached as 


far from the ſea as the higheſt ſpring-tide, it goes no farther, by the 


cuſtom of Scotland, than the ſand over which the ſea flows in com- 
mon tides ; and by our conſtant practice, proprietors who border on 
the ſea, incloſe as their own property grounds far within the ſea- 
mark, Br. 10. 

18. The vaſſal is, or was by out former law, intitled to ſundry 
ſuperadded rights by the erection of his lands into a barony, vid. ſapr. 
5. 1. f. 4. $25.3 . 3. $46. Barony is, in the language of our law, n9- 
men univerſitatis, that includes under it all the different ſubjects or 
rights of which it conſiſts, though they be not expreſſed, and incor- 

orates them ſo ſtrongly together as to make them num quid, one in- 
dividual right. From this quality the rule ariſes, that poſſeſſion of 
any part of a barony is reputed poſſeſſion of the whole, and preſerves 
to the baron his poſſeſſion as entire as if it had been total. On the 
ſame principle, the general conveyance of a barony is ſufficient to 


carry all the different tenantries and tenements which truly belong to 


it, or have been poſſeſſed as part and pertinent of it, though they be 
not ſpecially enumerated; and the ſame rule holds with reſpect to 
lands which, without erection into a barony, have been joined by a 
ſimple charter of union under a ſpecial name, March 23. 1022, 
Lo. Borthwick : but the ſeveral tenements erected or united, ought re- 


gularly to be diſtinguiſhed in the original charter of barony or of 


union 
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union by ſpecial names or characters. It ariſes alſo fro n this known B 0 0 x II. 
quality of barony, that where the baron has by his charter a particu. . 
Jar right to any of the regalza, ex. gr. to a borough of barony, a ſpe- 
cial retour or grant of the barony, without the enumeration of the{z 
regalia, is elfectual to tranſmit them to his heir or ſingular ſuccellor, 
an. 15. 1668, E. Argyle. Lord Star, b. 2. f. 3. \ 60. and after him 
Mackenzie, 5 3. B. l. carry this point higher, and maintain, that the 
erection of lands into a barony, / intitles the baron to moſt of the 
regalia ; from which rule Stair ſeems only to except minera!s, and 
treaſures hid under ground: but this poſition appears not to have 
been at any period the law of Scotland. A charter of barony never 
carried to the baron the rights inherent in a free port, of exacting 
{hore-dues, and other ſuch petty cuſtoms, nor thoſe which are inclu- 
ded under a free foreſtry. Lord Stair himſelf admits, that no imme- 
diate right is acquired to ſalmon-fiching by the privilege of barony ; 
and that it affords to the baron bareiy a title of preſcription. Mill; 
were never inter regalia, nor has the ſovereign claimed them as ſaci ; 
it is only from their being accounted a ſeparate tenement, that it has 
been doubted, whether they are carried, without the erection of the 
ground on which they ſtand into a barony ; and fortalices were, long 
before Lord Stair's time, ranked in the ſame claſs with common 
country- ſeats, which patled to all purchaſers indiſcriminately. 

19. The doctrine which ſeems to be taught by Craig, 45. 2. dieg. 8. N abt of pat. 
\ 37. That no right of patronage can be conveyed by itſelf, without? 441, h. 
conveying part at leaſt of the barony or lands to which it had been asche lands. 
originally united, is neither ſupported by the rules of law, nor by 
practice: for the ſpecial ſymbol of ſeiſin eſtabliſhed for a right of pa- 
tronage, is ſufficient. evidence, that the law confiders that kind of 
right as tranſmiſlible by itſelf, without the neceſſity of convey ing 
along with it any lands or other ſeparate tenements; and there is no- 
thing more frequent in practice, than for a baron or landholder to 
whoſe lands a patronage happens to be united, to make over na grant 
of the patronage to another, without the leaſt intention of conveying 
at the fame time any part of his lands; and in ſuch caſe the grautec 
is, after ſeiſin taken on his grant, veſted in the full and unqueſtion- 
able right of the patronage. 

20, The vallal has a right, in conſequence of his property, to re- Tack orleaſe 
ceive the rents of his own lands from his tenants, and to recover % lands. 
the arrears of rent from them, in default of payment, by an action 
tor rent before his own court ; or, if they have changed their do- 
micil, by an action before that ſheriff within whoſe territory they 
now rehde. He can alſo remove from his grounds tenants who have * 
no leaſes, and grant leaſes to whom he will. A tack, or leaſe, is a 
contract of location, by which the uſe of land, or any other immove- 
able ſubject, is ſet to the leſſee or tackſman, in conſideration of a 
determinate yearly rent or duty, to be paid or performed to the leſſor 
or landlord, either in money, the fruits of the ground, or ſervices. 
It is neceſſary to explain the doctrine of leaſes in this place, though 
they are truly contracts, becauſe they have by ſtatute received ſpe- 
cial qualities which diſtinguith them from the common contract of 
location, They are in our law-books frequently called afſedations ; 
an appellation alſo given in ſome old ſtatutes to grants holden in feu- 
farm, 1457, c. 71. c. They were at firſt granted in the form of 
charters by the proprietor, without a y written obligation figned 
by the tenant, SJ. b. 2. J. 9. F 5. : but becauſe no deed could bind the 

Vor, I, 44 tenant 
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Book II. tenant. to bis part of the bargain, which was not ſubſcribed by him. 
telt, they were afterwards drawn in the form of mutual contracts. 


By whom it 21. The granter of a leaſe mult be either the proprietor of the 
1 be gran · ſubject let, or the adminiſtrator of it. Leaſes granted by liferenters, 


wadſetters, or adjudgers, who have only a temporary or a redeem- 
able right to the lands, determine the moment the granter's right 
expires, or is extinguiſhed by payment; refoluto enim jure dantis, re. 
folvitur jus accipientis. As adminiſtrators given either by the law, as 
tutors, or by the judge, as factors on ſequeſtered eſtates, are never 
appointed but from necefſity, their powers are limited to neceſſary 
acts of adminiſtration; and conſequently they cannot, by the afore. 
ſaid rule, grant leaſes to endure for a longer term than their own 
right of adminiſtration. But this rule is not applicable to commil. 
ſioners ſpecially authoriſed by the proprietor himſelf, to grant leaſes, 
The powers given to ſuch commiſſioners, muſt be underſtood to au- 
thoriſe all leaſes that do not exceed the ordinary term of endurance; 
and which, therefore, when granted, muſt ſubſiſt for the whole 
years contained in the leaſe, though the proprietor ſhould recal his 
commithon during the currency of it. A written minute of tack, 
or an obligation by the proprietor to grant one, hath equal force 
with a formal tack ; for upon that minute or obligation an action 
lies againſt the granter, and his heirs, for fulfilling it“. Hence ariſes 
the rule, Padtum de aſſedatione factenda et iſa afſedatio aquidarontar; and 
this rule obtains in moſt rights which eſſentially require nothing to 
their conſtitution, but bare conſent, or conſent accompanied with 
poſſeſſion Thus, an obligation to grant a conveyance, an acquit- 
tance, Or a =» vitude, is as effectual, as the right itſelf, when executed, 
„% . 
ſeconreys 24. In G leaſe of lands, the uſe which the leſſee acquires in the 
only the year ſubject let, is not underſtood to compriſe every right which was be- 
iy fruits. fore competent to the landlord, but is limited to thoſe yearly truits 
which either naturally, or by the leſlee”s induſtry, ſpring up from 
the ſurface. He is not therefore entitled to any of the woods or 
erowing timber above ground, nor to the minerals, coal, lime- 
ſtone, fc. underneath the ſurface, the uſe of which conſumes rhe 
ſubject, except in fo far as the proprietor has given him right by 
ſpecial clauſe in the tack, Gim. 103. ; Feb. 15. 1668, Colouboun. 
Leaſes for- 23. Leaſes are, like other contracts, perſonal rights in their own 
merly perſo nature, and therefore effectual againſt the granter and his heirs only, 
— but not againſt ꝓurchaſers from the granter, or his other ſingular ſuc- 
by ſtatute ceſſors: for thoſe who ſucceed to lands by a fingular title, have, iu 
149. conſequence of their property, a right of removing all poſſe ſſors 
whomſocver, from grounds which are their own, notwithſtanding 
any leaſe they may have got from the former proprietor ; agreeably, 
not only to the Roman law, which conferred no js in re upon the 
leſſee, I 6. C. De loc. cond. ; but to our feudal rules which ſuftered no 
right of lands to have effect againſt ſingular ſucceſſors without ſci- 
ſin. While leaſes were conſidered as bare perſonal rights, tenants 
who had on the faith of their leaſes employed their ttock in fur- 
niſhing or improving their farms, might be turned out of their 
poſſeſſions upon a ſale of the lands to à new proprietor ; and it was 
to ſecure them in their farms, that in ancient times ſein proceed- 
ed on their leaſes, the leſſee, thereby i imagining to give them the ef- 
fect of real rights againſt the granter's ſingular ſucceſſors: but to 
complete 


It, was found, that an obligation to grant a tack, was e qualiy eſc. dual wiil a tack d. 
executed, even 2yainſt ſingular fucesfors ; Kill. Tack, No. y. 
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complete their ſecurity beyond the poſſibility of challenge, it was at TI r. VI. 
jaſt enacted, by 1449, c. 17. That all tenants having leaſes for a term 


of years, ſhould hold their tarms till the expiration of that term, 
for payment of the rent contained in their leaſes, into whoſe hands 
ſoever the lands ſhould fall, 


24. To give a leaſe the benefit of this ſtatute, it muſt, firſt, be re-Requifites of 


duced into writing; for all rights and obligations relating to land muſt 
be perfected by writing, . 6. 3. 7. 2. 2. It mull, 24h, like all other 
deeds, mention the contractors names, with their deſignations or ad- 
ditions, and deſcribe the ſubject let, fo as it may be diſtinguiſhed 
from all others. Zaly, It mult exprefs the ſpecial duty payable by 
the tenant, either in money or grain, or ſervices to be performed to 
the landlord, as cutting down his corns, mowing his graſs, carriages, 
Se; which tack-duty, though it ſhould be below the true value, at- 
fords to the tenant an abſolute ſecurity . againſt removing. Though 
the term of the tenant's entry be not ſpecified, the tack is good a- 
gainſt ſingular ſucceſſors, and the entry underſtood to commence at 
the term next enſuing its date; in the fame manner. that one who 
obliges himſelf to pay a ſum, without mentioning any term of pay- 
ment, muſt pay it the next lawtul day, nf. b. 3. l. 1. $6. A leaſe in 
which the term of endurance, or iſh, is not expreſſed, is conſidered 
as granted for a car; and if the intention of parties that it ſhould 
continue for more than one year, appear by any clauſe in the tack, 
ex. gr. if the tenant be obliged to bring to his landlord's houſe yearly 
a certain quantity of coals, the tack is ſuſtained for two years only 
as the minimum, Nev. 22. 1737, Reapath ; during which two years it 
is good againſt fingular ſucceflors. A tack granted to perpetuity, is 
ineffectual againſt ſingular ſucceſſors, who cannot poſſibly know tacks 
to be perpetual, either from the nature of the tenant's poſſeſſion, or 
from the records; fee July 26. 1031, Crichton *. And this reaſon ſtrikes 
alſo againſt tacks with an indefinite iſh, ex. gr. tacks to indure till the 
tenant receive payment of a debt due to him by the proprietor, Gilm. 
June 1666, Dobie f. But backtacks in wadſets, which expreſs no other 
term of duration than the not redemption, are valid againſt ſingular 
ſucceſſors, iur. t. 8. § 28. 


a Tee] tack by 
tat. 1449. 


25. A tack mult be alſo accompanied with poſſeſſion, in order to To ſecure it 


ſecure the tenant againſt the ſingular ſucceſlors of the granter.: fo 


p again fingu- 
* 
lar ſucceſſor:, 


though leaſes, in the form in which they have been executed for;. mus be 
ſeveral centuries paſt, admit not of ſymbolical poſſeſſion by ſeiſin; clothed with 


yet natural poſſeſſion is required for giving them this effect of a real 
right: and hence a poſterior leaſe followed by poſſeſſion, is preferable 
to a prior upon which there has been'no poſſeſſion. Though there- 
fore the granter was proprietor at the date of the tack, yet if he ſhall 
be diveſted of his right before the term of the tenant's entry, the 
tack cannot affect ſingular ſucceſſors ; becauſe a tenant can have no 
poſſeſſion upon his tack till the term of his entry, Dirl. 346. Poſ- 
ſeſſion is as neceſſary for ſecuring the tranſmiſſion of a tacx or ſub- 
tack to an aſſignee or ſubtackſman, as for ſecuring the tack itſelf to 
the original tackſman; or, at leaſt, there muſt be ſome publication 
by which the conveyance may be made known, that ſo third parties 


may not be inſnared by latent or private conveyances : and becauſe 
* "Bw 


A tack granted for two ninete-n years, with an obligation on the granter and his heris 
and ſucceſſors, to renew it from 19 ears to 19 years, in all time coming, or payment of a 
LY aſſum at each renewal, was found binding againſt a ſingular ſucceſſor in the lands, Did. 
Vol. iti. p. 423. Might. 6 


T Vide, Kilt. Tact, No. 6. 
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Tir. VI. the adjudication of a leaſe is a public and judicial act of the ſupreme 
court, transferring the right of tack to the adjudger, S.. b. 3. J. 2. 16, 
a creditor adjudging that right from the tackſman, before the tack. 
man's voluntary aſůgnee has obtained poſſeſſion upon his conveyance, 
is preferable to the athgnee, Nov. 16. 1750, Cam, dell. 

But itwillnot 26. This ſtatute 1449 gives no ſecurity to the tenant againſt the 

galalt the 1 ſuperior, when the fee opens to him by nonentry, though the words, 

ſualty of non · 1149 whoſe hand ſoc ver the lands ſhall come, extend in pr oper ipecch to 

l ſuperiors as well as purchaſers. For ſince the feu ought, by the na- 
ture of feudal rights, to return as entire to the ſaperior upon the 
falling of any feudal caſualty, as when he firſt made the grant, ſuve. 
riors are not bound to regard any deed granted by the v: atlal without 
their conſent, before the caſualty was incurred. Yet the tenant can- 
not be turned out of the poſſeſſion ſummarily, but may continue in 
it till the Whitſunday immediately following the decree declari: 2g 
the caſualty, upon payment made to the ſuperior of the tipulared 
tack-duty, 1491, c. 26. And though he may after that term be com- 
pelled to remove, his gight is not loſt; it only hes dorment during 
the nonentry : 10 wal therefore as the heir enters, the tenant may 
reſume the polleition, and continue in it for as many years as tl. 
leaſe had to ran when he was firſt excluded by the ſuperior. Our 
law was the ſame in the caſualty of ward, while che tenure by ward 
ſubſiſtedd. 

Aargigrro. 27. No mention is made in the at 1449 but of leaſes of land; 

Perly ers and its narrative bears, that the law was enacted in favour of Poor 

only tacks ot 

994 labourers of the ground, A leaſe therefore of the profits of a whole 
eſtate already under tenantry, is not effectual againſt ſingular ſucceſ- 
ſors; for ſuch tackſman neither labours the ground, nor 1s indeed 
tenant of any land, but barely farmer of the rents and profits payable 
by the ſeveral tenants on the eſtate ; a diſtinction which has been 
formerly ſtated, 7. 3. $ 15, But cuſtom has from analogy extended 
the enactment of the law to tacks of mills, and of caſual rent, ex. g. 
ſalmon-fiſhings, collieries, &c. and of ſuch other ſubjects as are Fund, 
aunexa. Tacks of houſes within borough are ineffectual againſt fin- 
cular ſucceſſors; not chiefly becauſe the ſtatute has left them our of 
the enactment, but becauſe ſuch tenements are generally let only trom 
year to year, Fort. Feb. 5. 1080, Rac, cited in Dick. ii. p. 417. Mac- 
kenzic, 1 in his obſervations on this ſtatute, affirms, that it extends not 
to rentals, becauſe in theſe the tack-duty is generally low. This rea- 
{on, if good, ſtrikes with greater force againſt leaſes where the tack- 
duty 3 is plainly eluſory; which ſurely fell not under the intendment 
of the legiſlature, though they are not ſpecially excepted. 

poſſeſien un. 28. Since this ſtatute ſecures the tackſman in the poſſeſſion of ks 

der tack tor farm, it mult conſequently intitle him to all actions againſt poſſeſſor 

EF o necellary tor removing them, or for recovering the fruits they have 

peſſetfory. intermeddled with. And if the tenant has been in the peaccable poſ- 

judgement. ſeſſion of the lands for ſeven years under the title of a leaſe, that title, 
though it ſhould, from ſome nullity or defect, be ſubje& to reduction, 
intitles him to a polleflory judgement ; by whick he may continue 
his poſſeiſion till his tack be formally ſet aſide, Dec. 1. 167 6, Hume ; 
vid. tifr. b. g. J. 1. H 50. 

ne 29 purchaſers, 3 they cannot call in queſtion the leaſes 

tention, if granted by their authors, are intitled, in conſequence of their proper- 

e ty, to the whole tack-duties contained in them. Though therefore 

cello rs. the tack-duty be made payable not to the landlord himfelr, but to one 


of his creditors, or even though the tackiman be allowed by the lcaſe, 
retention 
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retention of the tack-· duty, or any part of it, in payment of a debt due Tir. VI. 


by the landlord to himſelf, ſuch clauſes are unavailable againſt the =". 


landlord's fingular ſucceſſors, Falc. i. 240*, This doctrine is indeed 
contrary to a deciſion, June 15. 1664, Thomſon; by which a tenant 
was allowed, in virtue of a ſpecial clauſe in the tack, to retain, in a 
queſtion with a purchaſer from the landlord, ſuch part of his tack- 
duty as correſponded to the yearly intereſt of a debt due to him by 
the landlord : but it appears to be grounded, both on the ſtatute, and 
the known rules of out feudal ſyſtem : for the retention was, in the 
caſe of the deciſion, claimed by the tenant, not qua tenant, but in the 
character of a creditor to the landlord ; with which laſt character it 
is obvious that the ſtatute hath no concern, fince the only view of it 
was, to ſecure tenants in the poſſeſſion of their farms, but not the 
landlord's creditors in the payment of their debts. Beſides, if ſuch 
retention were admitted to the prejudice of a purchaſer from the 
landlord, - leaſes would be raifed up to rights of wadſet, or other real 
right upon land, which requires ſeiſin to their completion; and the 
ſecurity intended for ſingular ſuccellors by the records, would dwindle 
to a mere name, as tacks need not be regiſtered. Though therefore 
writers rank leaſes among real rights, becauſe they ſecure the tackſ- 
man againſt ſingular ſuccellors, no real effect ought to be aſcribed to 
them, which the ſtatute has neither given, nor intended to give them ; 
ſee St. b. 2. J. 9. Hit. & 28. This, however, muſt be admitted, that 
thoſe clauſes of retention, though they be perſonal, will defend the 
tackſman againſt the ſetter's ſingular ſucceſſors, if he ſhould be ſued 
by them for the payment of any rent that had fallen due before they 
had properly interpelled him. And, upon this footing, a right of re- 
tention was ſuſtained to a tackſman, in a queſtion with the factor 
appointed for the landlord's creditors, as to all the tack-duties fallen 
due prior to the decree that had been obtained by the factor againſt 
him before an inferior court, Falc. i. 240. 


zo. A leaſe, if it has the eſſential characters of a contract, and car- Verbilleafes, 


Ties nothing in it inconſiſtent with the nature of location, is effectual d uh as 


are granted 


againſt the granter and his heirs ; who may be ſued, either to fulfil to 


the bargain, or make good the damage, though it ſhould be deſtitute 
of the ſolemnities neceſſary to bring it within the ſtatute ; ex. gr. a 
leaſe with a clauie of retention, or upon which there has been no poſ- 
ſeſſion, Verbal tacks muſt however be excepted from this rule, 
Fuly 16. 1663, Keith : for though theſe conſtitute a ſpecies of location, 
which may in the common caſe be perfected verbally, infr. L. 3. l. 3. 
+\ 1.; yet they have no effect even againſt the parties themſelves for 
-more than one year ; becauſe, by another rule of our law, no obliga- 
tion or contract relative to land is conſidered as finiſhed till it be re- 
duced into writing, 6. -3. f. 2. $ 2.. Yet if an alternative be ſtipulated 
in a verbal leaſe for a term of years, that the parties ſhall either ſtand 
to the bargain, or ſubje themſelves to a penalty, action is ſuſtained 
for the penal ſum, July 15. 1637, Skene ; becauſe an obligation to pay 
a ſum, upon failing to perform a poſſible fact, hath no relation to or 
connection with lan:l. Some have affirmed, that leaſes granted either 
to perpetuity, or with an indefinite iſh, are ineffectual even againſt 
the granter or his heirs; becauſe it is contrary to the nature of pro- 
perty.to reſtrain a proprietor for ever, or even for an indefinite time, 
from the full exerciſe of what is his.own : but there is nothing more 
inconſiſtent with property in ſuch leaſes, than in thoſe granted for 
life, or for a term of years exceeding the common period of life ; and 

Vol. I. 4 B any 


Lill. Tack, No. 6. 


perpetuity, 
or with an in- 
definite ich. 


* 
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Book II. any proprietor may lawfully bind himſelf to diſpoſe of his property, or 
Hof the uſe of it, in what manner he may think moſt proper, Jul 


Tacks are 
Aridi iuris. 


Liferent- 


26. 1631, Crichton; Fan. 23. 1717, Carruthers, ſtated in Dict. ii. p. 4 19, 
31. In all leaſes there is a gelectus perſonæ. The proprietor chuſes a 
tenant, ſuch as he judges fit for cultivating his farm. Leaſes there. 
fore are ſſtricti juris; and conſequently the granter is underſtood to de. 
part from no right but what is expreſſed in the tack. This doctrine 
was formerly ſtretched ſo far, that, by ſome old deciſions, the right 
of a tack was adjudged not deſcendible to heirs, where heirs were not 
mentioned *. Aſſignees are at this day excluded by the nature of the 
right, tacks which are not expreſsly garanted to aſſignees; ſo that 
an aſſignation by the tenant without the landlord's conſent, though 
it infers no forfeiture of the right of tack itſelf againſt the tackſman, 
can tranſmit no right from him to the aſſignee. Marriage is a legal 
aſſignation of a tack by the wife to the huſband: for though a tack 
be deemed an heritable ſubject as to ſucceſſion, yet as it is granted 
ßbropter curam et culturam, and as the whole ſtock of ploughs, oxen, 
horſes, wains, and other utenſils of a farm, go by the marriage to the 
huſband as moveable, the marriage alſo transfers to him the right of 
the tack, which cannot in that view be ſeparated from the imple. 
ments of tillage, Fan. 1734, Hume. A leaſe, therefore, to an unmar- 
ried woman, falls by her marriage, becauſe the marriage, which con- 
ſtitutes the aſſignation, cannot be annulled. | 
32. From this rule, That leaſes cannot be aſſigned, liferent-tacks 


tacks are aſ. are excepted, which carry a power to aflign, though it ſhould not be 


ſignable. 


ſpecially granted; both becauſe they import an higher degree of right 
in the tackſman than thoſe whoſe endurance is only for a definite 
number of years, and becauſe in liferent leaſes there is no de/efus per- 


one, but barely the conſtitution of a right in the liferenter, Fly 16. 


1672, Duff. Craig atkrms, /ib. 2. dieg. 10. & 6. that even a liferent 
leaſe, if it be granted to a widow, falls by her marriage to a ſecond 
Haſband. But this poſition appears to be ill grounded: for if that 
kind of leaſe implies a power 1n the tenant to athgn, the widow, who 
is tenant, may doubtleſs aſſign it to a ſtranger : and thall her huſband 
be the only perſon to whom the law will not ſuffer her to convey it? 
This power of aſſigning was adjudged to be implied in a leaſe grant- 


ed for a definite term. of years exceeding the period of human life, 


Spot. p. 326. Roſs F. The poſition received by our former cuſtoms, That 
though leaſes are not aſſignable, they may be adjudged, holds not 
univerſally in our preſent practice. Where indeed a leaſe does not 
expreſsly bear to aſſignees, the excluſion of aflignees, which in that 
caſe ſprings merely from the nature of leaſes, without any ſecluding 
clauſe, reaches not to adjudications, which are judicial tranſmiſſions; 
and therefore ſuch leaſe, though it cannot be voluntarily aſſigned by 
the tenant, may be adjudged by his creditor, in favour of whom ma- 
ny things are indulged contrary to common rules: but where a leaſe 
bears an expreſs conventional excluſion of aſſignees, every aſſignee is 
excluded, without excepting even adjudgers, who are judicial aſſignees, 
Falc. 1. 2.17. | 


Power offub- 33. Though it be inconteſted, that tacks are not aſſignable where 


Afetticg. 


they are not granted to aſſignees, it remains a doubt, whether the 
power of ſubſetting is implied in rhe nature of a tack without a ſpe- 


cial clauſe. By the Roman law, that power was implied in a leaſe, 


J. 24 


- Vid. Kill. Tack, No. 10. 


+ It was found, That tacks of urban tenements are aſſignable, though not bearing to a 
ſignees, Kilt. Tack, No. 5. | 
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J 24. C 1. Lec. cund.; l. 6. C. De loc. et cond. and indeed there is not Tir. VI. 
the ſame reaſon againſt the power of ſubſetting as of aſſigning; be-. 
cauſe by a ſubſet the principal tackſman is not changed, and a ſubtackſ- 
man is not generally of an higher rank than the principal. If a deci- 
Gon obſerved by Harcarſe, 955. and the others there referred to, be 
agreeable to law, adjudging, that even a clauſe expreſsly ſecluding aſſig- 
nees was no bar to ſubſetting; far more ought a tackſman to have that 

wer where the excluſion of aflignces is barely implied. Vet Lord 
Stair, J. 2. f. 9. H 22. and Mackenzie, 5 8. F. f. are of opinion, that no 
tackſman can ſubſet, if the tack be not granted either to him and his 
ſubtenants, or with a ſpecial power to output and input tenants “. 

34. A ſubtack requires the ſame ſolemnities as a principal tack; R of « 

and is as effectual, if it be followed by poſſeſſion, to defend the ſub-ſub-ack. 
tackſman againſt ſingular ſucceſſors, as the principal is to defend the 
tackſman; and therefore no action of reduction brought by the pro- 
prietor againſt the tackſman for ſetting aſide his leaſe, can hurt the 
ſubtackſman in poſſeſſion, if he be not made a party to the ſuit, 
Dec. 13. 1626, E. Galloway. The ſubtackſman is tenant, not to the 
proprietor, but to the principal tackſman: and as the right of the 
principal leaſe cannot be withdrawn from the tackſman at the plea- 
ſure of the proprietor, neither will a ſubtackſman loſe his right, chough 
the principal tackſman ſhould deſert kis leaſe, or renounce his righ: 
to it in favour of the proprietor, y 14. 1625, E. Morton. But the 
ſubtackſman has no active right to ſue poſſeſſors on his ſubtack, un- 
leſs the principal leaſe be produced, or has been by ſome former aq 
or deed acknowledged by the defender, S“. 6. 2. f. 9. F 22. From 
what has been obſerved, one difference may be perceived between an 
aſſignee to a leaſe and a ſubtackſman. The ſubtackſman lies under 
an obligation to pay his tack-duty, not to the proprietor, but to the 
principal tackſman, whoſe tenant he is; and upon ſuch payment his 
obligation is extinguiſhed, though the original tackſman to whom he 
has made payment ſhould have fallen ever ſo much in arrear to the 
proprietor. But an aſſignee to a leaſe is bound directly to the pro- 
prietor, in payment, not only of the tack-duties fallen, or that may 
afterwards fall, due, during the ſubſiſtence of his right, but of thoſe 
that had remained unpaid at the date of the aſſignation; for he is 
by his aſſignation ſubſtituted in place of the cedent, and ſo becomes 
obliged to fulfil all the articles which were laid on him by the leaſe ; 
yet without extinguiſhing the obligation againſt the principal tackſ- 
man himſelf f. 

35. If a landlord ſuffer his tenant to continue in the poſſeſſion af- en rcloca- 
ter the years of the tack are elapſed, the parties were, by the Roman tion. : 
law, underſtood to have entered into a new tack, upon the ſame con- 
ditions as the former, /. -14. Loc. cond. This doctrine we have adopted 
into our law, and given it the name of facit relocation. The conſent of 
both parties for thus continuing the leaſe, is, by our uſage, inferred | 
from the concurrence of theſe two negatives, the proprietor not exe- 
cuting a warning or intimation againſt the tenant to remove, and the 
tenant not renouncing or giving up the poſſeſſion to his landlord in 
proper time : and therefore the tacit relocation 1s broken or interrupt- 
ed, when either the proprietor warns the tenant, or the tenant renoun- | 
ces his poſſeſſion. But if the proprietor do not bring an action againſt 
the tenant for removing upon the warning, or if the tenant, notwith- 
ſtanding his renunciation, ſtill continue in the natural poſſeſſion with- 


out diſturbance from the landlord, the parties are underſtood to have 
| | again 


i. Kill. Tach, No. 7. + Vid. Kill. Tack, No. 2. 
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Boox II again changed their purpoſe, and the tacit relocation revives, and ſub. 
5 bor fiſts till a new warning or renunclation. 


Does not take 


36. The doctrine of tacit relocation obtains in the caſe, not only of 


place in judi- proper tackſmen, but of moveable tenants. who poſſeſs from year to 


cial tacks. 


ear under verbal tacks; and even in tacks granted by liferenters or 
wadfſetters, after the granter's own right has determined, S.. J. 2, 7, g. 
523. Jun. 16. 1663, E. Errol. But it has no place in judicial tacks 
of lequeſtercd eſtates granted by the court of ſeſſion: 7/7, Becauſe 
there is no deed of the court interpoſed in judicial tacks, from which 
the conſent of the judges to continue the leaſe may be inferred; for 
warning is never uſed by the court of ſeſſion, and it is the omiſſion of 
this form in voluntary leaſes, by landlords who were wont to uſe it, 
which is one of the grounds of tacit relocation : 2d! , Becauſe in ju- 
dicial leaſes, where the tackſmen mult give ſecurity to the creditors 
for the tack-duties during the leaſe, the relocation or new leaſe cannot 
ſubſiſt on the ſame preciſe footing with that which was firſt granted 
by the court, and reduced into writing; for the tackſman's cautioner 
in the leaſe is looſed from his engagement after the expiration of the 
term expreſſed in the judicial tack, to which term only he had bound 
himſelf, Judicial tackſmen are therefore accountable for the rents 
they have received after the expiration of the term expretled in the ju- 
dicial leaſe, not as tackſmen, but as factors or ſtewards, Dec, 170g, 
Bethune, As the proprietor's conſent to the new leaſe is founded on 
the continuance of the tackſman with whom he had contracted in the 
natural poſſeſſion after the term expreſſed in the original leaſe is ex- 
pired, there can be no tacit relocation where the tackſman had before 


that period quitted the natural poſſeſſion i in favour of a ſubtackſman; 


Tack by ren- 
tal. 


nor can the conſent of both parties implied in relocation, be in ſuch 

caſe preſumed as to the principal tackſman, whom we ſuppoſe to have 
given up the poſſeſſion. If therefore the proprietor ſhould, without 
warning the principal tackſman, bring an action of removing againſt 
the ſubtackſman after the expiration of the leaſe, it is no ſufficient de- 
fence, that the principal tackſman ought to have been alſo warned, as 
having the right of tacit relocation, March 6. 1632, La. Lauriſton; 
St. b. 2. t. 9. H 23. verſ. Tacit relocation. 

7. A rental is a particular ſpecies of tack, now ſeldom uſed, grant- 
ed by the landlord, for a low or favourable tack-duty, to thoſe who 
are either pref! amed to be lineal ſucceſſors to the ancient poſſeſſors of 
the land, or whom the proprietor deſigns to gratify as ſuch : and the 
leflees are uſually ſtyled rentallers, or kindly tenants, The tack muſt 
expreſely bear, that the lands are ſet in rental. If the proprietor .bare- 
ly inrol a tenant in his rental-book, among his liſt of rentallers, the 


inrolment is ſufficient to defend the tenant againſt the leſſor and his 


heirs, July 5. 1625, Ayton; but cannot operate againſt ſingular ſucceſ- 
ſors, unleſs a ſigned rental be delivered to the rentaller himſelf. Ren- 
tals had no ith expreſſed in them; and there has been a great diſcre- 
pancy of opinions concerning their endurance, where they were 
granted perſonally to the rentaller, without mention of heirs; as to 
which, fee Crazg, lib. 2. dieg. 9. H 24.; ſaid July 5. 1625; Mack. & 9. b. . 
It 1s the molt probable opinion, that as rentals were granted from a 
ſpecial regard to the rentaller, they were accounted rights of liferent, 
which ſubſiſted during his life. This opinion is ſupported by the ana- 
logy of rentals granted by the church or by the King; both which 
were conſidered as liferent rights, 1587, c. 68. ; Cr. ibid.; St. b. 2. 1. 9. 
9 20. And if the law regarded them in this light, it was natural to 
give them effect againſt ſingular ſucceſſors, though they had no iſh 

expreſſed 


\ 
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expreſſed in them. Rentals, when they were thus granted perſonally, Tr r. VI. 
were, upon the the tenant's death, frequently renewed in favour of the 
heir; but this could not be demanded as of right. On ſuch renewal, 
the heir paid to the landlord a graſſum or fine, in name of entry, the : 
quantity of which was regulated by the cuſtom of the barony ; and 
it behoved the landlord, after receiving the graſſum, to continue the 
| heir in the farm during his life. On this ground, Stair and Craig 
affirm, that kindlineſs, or a rental, is to be preſumed from the pay- 
ment of a graſſum: but graſſums are now frequently given by tenants 
on their entry, when neither the landlord nor tenant means to conſti- 
tute a rental, | 
38. Where a rental was granted to the rentaller and his heirs, the Nwure of 
term of endurance was, by our older practice, the ſame as if no heirs ſuch ets 
had been expreſſed, ſaid July 5. 1625, Aton; but afterwards, more 
agreeably both to the Roman law, J. 14. C. De-u/ufr. and the tenor of 
the right, ſuch rentals were adjudged to ſubſiſt, only during the lives 
of the rentaller and his firſt heir, March 15. 1631, E. Galloway ; 
March 13. 1632, Abannay; becauſe that made the leaſt deviation from 
what was accounted the.genuine nature of rentals; and if they had 
been made to extend to all ſucceeding heirs, they would have become 
proper heritable rights, which, by the feudal rules, could not be con- 
ſtituted but by ſeiſin. Rentals commonly bear a clauſe, that the 
rentaller ſhall neither aſſign nor ſubſet: and though, in the aſſigna- 
tion of a common tack, the only penalty upon the tackſman is the 
avoiding of the aſſignation, without his forfeiting the right of tack, 
ſupr. F 31-3 yet, in the aſſignation or ſubſet of a rental, the deed is 
not only void, but the right of rental is forfeited. Nay, the rentaller, 
even where he had an expreſs power of ſubſetting, was adjudged to 
forfeit his whole right, by aſſigning more than the half of it, as in re- 
cognition, March 21. 1623, L. Craigie-Mallace. A rentaller alſo, by 
exchanging his rental lands for thoſe of a like quantity, incurs the 
forfeiture of his right, if the excambion be followed by poſſeſſion, 
though it be declared to be made under the expreſs condition, that 
the proprietor {hall agree to it, March 15. 1631, E. Galloway ; ſee Stair, 
5. 2. f. 9. H 21. Theſe forfeitures were enacted, to puniſh the ingra- 
titude of ſuch rentallers as, notwithſtanding the ſpecial regard ſhewed 
to them by the proprietor, might be diſpoſed to transfer the poſſeſ- 
ſion of the lands to another without his conſent. 
39. Certain obligations are, by the contract of tack, laid on both ovtications 
ies, whether it be a tack of lands or of houſes. In a tack of lands, on th gran- 
the landlord is underſtood to be bound to warrant the right to the n 
tenant, and to defend him in the poſſeſſion. He is uſually obliged tenant. 
to put all the houſes and offices neceſſary for the farm in ſufficient 
condition at the tenant's entry, and ſometimes the tenant accepts of 
them as ſufficient by a ſpecial clauſe; and in whatever condition the 
tenant owns he has received them, he muſt alſo maintain them du- 
ring the tack, and leave them in the ſame repair at his removal, un- 
leſs the landlord himſelf undertake that burden in whole or in part, 
Fount, Dec. 20. 1707, Whites. The tenant, though he ſhould enlarge 
the houſe, or build new offices, as ſtable, barn, coach-houſe, c. du- 
Ting the leaſe, is intitled to no abatement of rent on that ſcore, with- 
out a previous agreement with the landlord. He is when the term 
of entry comes, obliged to enter immediately into the poſſeſſion, to 
furniſh the graſs-grounds with a ſufficient ſtock of cattle, and to cul- 
tivate and manure the corn-grounds, Feb. 27. 1623, L. Randiford. He 2 
is, by the nature of the contract, obliged to uſe the power given him 
Vol. I. 40 over 
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Book II. over the furface tanguam bonus vir, without running out or waſting the 


reut. 


ſoil; and conſequently, he is, under ſundry circumſtances which mug 
be left in arbitrio judicis, tied down, without any expreſs clauſe, both 
with reſpect to the grounds which he may turn up with a plough 
and as to the method of cultivation and huſbandry, I. 25. F 3. I 
cond. ; Feb. 6. 1033, L. Haddo; Nev. 19. 1702. Stirling; St. b. 2. 1. 9 
$ 31. ; fee allo Gim. 144. 


Poymert of 40. Atenant, if the landlord refuſe to receive his victual rent when 


offered to him in due time, is liable only for the prices as fixed by the 
therift- fiars of that year; and if the grain periſh by lying in his 
hands, the landlord muſt ſuffer the loſs : but if he do not offer hi; 
rent in kind, when obliged to it by his leaſe, he muſt account to his 
landlord according to the ordinary prices of the country, Harc, 900, 
And if the landlord ſhould enter into a contract of ſale with a mer. 
chant, for any part of his farm wheat or barley, and be diſabled from 
performance through the tenants not delivering to him their ſever] 

roportions of grain according to their leaſes, they muſt make good 
to the landlord the damage recovered by the merchant againit hin 
for not fulfilling his bargain, | 


Ahatement 41, By a rule which may be collected from & 39. no rent is due 
pom . where the tenant, through any occaſion not imputable to himſelf, js 


debarred from the poſſeſſion of his lands. When therefore the land, 
are poſſeſſed by an enemy, or happen to be overflowed by the ſea, the 
landlord loſes his tack-duty, J. 15. H 1, 2. Loc. cond. And though the 
tenant ſhould have got poſſeſſion, and ſown his arable grounds, the 
landlord cannot, by the Roman law, claim any part of the rent of 
that year, if inundation, the calamity of war, the corruption of the 
air, or the inclemency of the weather by earthquakes, lightning, &c, 
Hath brought upon the crop a damage p/u/quam tolerabile ; but if the 
loſs be more moderate, he may exact the full rent, J. 25. $ 6. cod. tit, 
It is no where defined in that law, what degree of ſterility or vaſtation 
makes a loſs that cannot be borne; but, by the common opinion, 
the tenant is liable for the rent, if the produce of the crop ex- 
ceed the expence of the ſeed and tillage. Though the landlord can- 
not in equity demand the tack-duty in the caſe above mentioned, yer 
as to the expence of ſeed and labour laid out voluntarily by the te- 
nant on the ſubject, the profits of which were to accrue wholly to 
himſelf, the landlord is not obliged, even in equity, to 'indemnify 
him of that expence, either in conſequence of his right of property in 
the lands, or from the nature of the contract, arg. I. 15. & 2. cod. tit, 
If the tenant's loſs ariſe, not from the want of increaſe, but from the 
bad quality of the grain, ex. gr. from his corns having been blighted, 
or ſpoilt by rain after reaping, or from the running out of his 
grounds, or the decay of his fruit-trees, he is not intitled even to at 
abatement of rent on that account, ibid. If the next crop be uncom- 
monly rich, it is burdened with the payment to the landlord, bothof 
the rent of that year of plenty, and of the former year of ſterility, 


d. l. 15. $ 4. No exemption can be pleaded, on account of an extraor- 


dinary ſterility, by a colonus partiarius, who pays a certain ſhare of the 


increaſe in name of tack-duty ; for he, being conſidered as copartner 


with a proprietor, rather than as tenant to a landlord, muſt, in that 
character, divide the loſs with the proprietor, according to the pro- 
portions ſettled by the contract, J. 25. f 6. cod. tit. Theſe rules have 


been adopted. into the law of Scotland, not only in the opinion of 


writers, but by our deciſions, ſo far as they have gone in that matter, 


particularly by Dirl. 108; Home, 213. 
Part. | 42, Tenag's 
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42. Tenants are exempted from the payment of all taxations, or Tir. VI. 


ublic burdens, to which they are not expreſsly ſubjected by their 


Public bur- 


Jeaſes : but the law itſelf divides the burden of the ſchoolmaſter's geb bur- 


ſalary between the landlord and the tenant ; fo that, without any Pac-vices. 


tion, the landlord pays the one half, and the tenant the other, 1696, 
4 26. Clauſes are frequently inſerted in leaſes, obliging tenants to 
indefinite ſervices, under the name of arriage and carriage, or ſervices 
uſed and wont ; but, by the act 20 Ceo. II. aboliſhing ward-holdings, 
no tenant can be compelled to perform any ſervices, but ſuch as ſhall 
be ſpecified, and the number and kinds of them enumerated, either 
in the leaſe itſelf, or in a ſeparate writing; but there is a proviſo, 
that that enactment ſhall not extend to mill-ſervices, which are to 
continue upon the former footing. 


In the leaſe of a dwelling-houſe, the landlord muſt deliver tlie rc ors 
ſubject ſet to the tenant in an habitable condition at the time of his dwelling- 


entry, unleſs the tenant himſelf do, in the leaſe, undertake the bur-"%*: 


den of repairing it; for where a ſubject is let for a particular purpoſe, 
the nature ot the contract implies, that it ſhould be fitted for that 

urpoſe. The landlord mult allo, if it be not otherwiſe ſtipulated, 
uphold the houſe in tenantable repair during the leaſe. Where, 
therefore, a houſe becomes inſufficient in whole or in part while a 
leaſe is current, the rent muſt be either entirely remitted, or at leaſt 
abated, in proportion to the damage ſuſtained by the tenant, though 
the inſufficiency ould happen by an accident not imputable to the 
Jandlord, Jun. 2. 1667, Hamilton; Harc. 948. : yet ee a later deciſion 
obſerved by Harcarſe, 956. But a ſlight inconveniency is not to be 
regarded, J. 27. pr. Loc. cond, Where the inſufficiency ariſes from the 
inconſiderate or culpable act of the landlord, he not only loſes his 
rent, but muſt make up to the tenant the full loſs which he has ſuf- 
fered through that fault, J. 30. pr. cod. lit.; and if the houſe ſhould 
tumble down, or the tenant be debarred from the poſſeſſion, even 
without any raſhneſs or unjuſtifiable omiſſion in the landlord, no rent 
is due for the time that it is uninhabitable, /.3 3. ed. lit.; nor if the 


tenant ſhould abandon the houſe from a juſt ſuſpicion of its inſuf- 


ficiency, I. 27. Hf. cod. tit. The tenant himſelf, when he diſburſes the 
expence of repairing without conſulting his landlord, may retain out 
of the rent ſuch part of the charges as ſhall appear to have been ne- 
ceſſary for upholding the houſe; but he has no retention for the ſums 
expended for ornament, or even greater conveniency, unleſs the land- 
lord has previouſly conſented to that expence. In tenements within 
à royal borough, where the neceſſary repairs require a conſiderable 
ſum, and the landlord appears backward, it 1s uſual for the tenant, 
che better to ſecure his indemnification, to apply to the dean of guild; 
whoſe warrant, proceeding on the eſtimate of tradeſmen, 1s a legal 
evidence, both of the neceſſity and amount of the expence of re- 
pairing. On the other hand, the tenant of an houſe is bound to uſe 
a reaſonable degree of diligence 1n preſerving it from harm. By the 
Roman law, if, in default of the tenant's diligence, the houſe ſhould 
have received damage, the landlord had not only a perſonal action 
againſt him for the amount of it, but a right of hypothec on the 
furniture for his farther ſecurity, J. 2. In quib. cauſ. pign. 


44. Tacks may determine or ceaſe, either during cheir currency, or Determina- 
when the years of the tack are expired. They may be evacuated ton of tacks, 


_ while they are yet current, ſiyſt, by the tenantrunning twofull years rent 
in arrear, in the ſame manner that a feu-right is irritated by the feuer 


Elling to pay; which is alſo agreeable to the Roman law, not only = 
| | t 
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Book II. the caſe of an emphyteuta, but of a proper tenant, or colonut, I. 54.5 1. 
56. Loc. cond. This irritancy, though it was by our former practice 
cogniſable only by the court of ſeſſion, may, by act of ſederunt, 
Dec. 14. 175 6, be now declared by the judge- ordinary, i. e. the ſhe. 
riff.depute or ſheriff- ſubſtitute; who has alſo power to pronouuce 
judgement againſt the tenant in the removing. But the irritancy will 
be prevented if payment be made by the tenant at any time before it 
be declared. 2d4ly, Though the tenant had been but one year's rent 
in arrear, he might, by the former cuſtom, have been decreed by the 
ſeſſion to remove, if ſufficient ſecurity was not given for the rents 
that had fallen, or ſhould fall due, during the tack, Feb. 27. 1627, 
Lawſon; which was extended alſo to tenements within borough, 
Dirl. 429. But it is now provided by the above mentioned act of 
ſederunt, that where the tenant ſhall either fall one full year's rent 
ſhort in his payment, or ſhall deſert his poſſeſſion, or neglect to culti- 
vate his farm at the uſual ſeaſon, the judge-ordinary ſhall, at the ſuit 
of the landlord, ordain the tenant to give ſecurity for the preceding 
arrears, and for the rent of the five following crops, if the tack ſhall 
ſubſiſt ſo long; and upon the tenant's failure, ſhall deeree him to re- 
move ſummarily, as if the years of the leaſe were expired, and the 
tenant had been legally warned. gdly, Leaſes may ceaſe or determine 
before their iſh, by the mutual conſent of both parties, either expreſſed 
or implied. A leaſe determines by expreſs conſent, when a renun- 
ciation of it, ſigned by the tenant, is delivered by him to and ac- 
. cepted by the landlord ; whoſe acceptance is commonly proved by a 
-Notorial inſtrument taken by the tenant at the time of delivery: but 
| verbal renunciations may be reſiled from, in the ſame manner as ver- 
bal tacks. The conſent of parties to give up a current tack is pre- 
ſumed, when the tenant accepts of and uſes a poſterior tack, in which 
any variation 1s made from the firſt, either as to the tack-duty, term 
of endurance, or other proviſions relating to it; much more when he 
acquires an herirable ſecurity, or other real right in the ſubject let, 
theſe being titles of poſſeſſion incompatible with the former; for the 
ſame perſon cannot be landlord and tenant, Cr. lib. 2. dieg. 10. 5 7. 
But if the ſecond tack, or the heritable right, ſhould be declared void, 
the tenant may reſume, his firſt title; becauſe the implied renunciation 
of the firſt fack is only proviſional, not to take place, if the ſecond 
tack, or heritable right, ſhould prove ineffectual to him, Cr. ibid.; 
St. b. 2. l. 9. Y 36. A tack ceaſes or determines by the elapſing of the 
ears contained in it, if either the tenant renounce his poſſeſſion to 
the landlord, or the landlord warn the tenant to remove, z. e. in every 
caſe where there is no room for tacit relocation. The tenant's renun- 
ciation ought, in the opinion of Craig, lib. 2. dieg. 9. F 2. to be ſigned, 
and delivered to the landlord, forty days before the Whitſunday at 
or immediately preceding the iſn; and to bear a conſent, that the 
landlord may, at the 1h, enter into the poſſeſſion brevi manu but by 
the preſent practice, tenants ſeldom or never execute written renun- 
ciations, except when they are intended to have immediate effect be- 
fore the expiration of the years of the tack. Where the tenant ß 
reſolved not to quit his tack during its currency, he contents himſelt 
with a verbal declaration to his landlord, that he is.to give up the 
poſſeſſion at the iſh. | 
of 45. Little ceremony was obſerved ſome centuries ago in the remo- 
a-ving of tenants. The landlord came to the door of the tenant's houſe 


— 
tenants. St 


tutory ſolem· at any time of that year wherein the tack was to expire, with a wand 


nities. of 


, 


in 
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in his hand, which having broke in two, as an evidence of his reſo- TIr. VI. 
jution to put an end to the tack, he warned the tenant verbally to. 


remove at the iſh; and if the tenant did not then remove voluntarily, 
che landlord might the very next day have ejected him, with his fa- 
mily and goods, via fat. Cr. lib. 2. aicg. . 4 To'repreſs the fre- 
quent violences occaſioned by this oppreflive and barbarous cuſtom, 
it was enacted by 1555, c. 39. That previouſly to the removing, the 
landlord ſhould ſign a precept of warning, commanding his officer to 
intimate to the tenant, forty days before the Whitſunday at or imme- 
diately preceding the term of the 1th, to remove at that term from his 

oſſeſſion, with his ſubtenants, family, and effects; and that this pre- 
cept ſhould be executed againſt the tenant, either perſonally, or at his 
dwelling-houſe, and a copy, if he was not perſonally warned, deli- 
vered to one of his family, or affixed on the door of his houſe. This 
precept muſt, by the ſtatute, be alſo executed on the ground of the 
lands, a form uſed in all real executions affecting land, and afterwards 
read in the pariſh-church where the lands lie, on a Sunday before 
noon, in the time of preaching or prayers, and a copy affixed on the 
moſt patent door of the church. But warnings are de praxi ſuſtained, 
though the publication at the parith-church be prior to the execution 
upon the ground of the lands, provided that both one and the other 
be uſed forty days before Whitſunday, Dec. 2. 1712, Stirling ; and by 
immemorial uſage, they are now always read at the church-door im- 
mediately after the forenoon's ſervice, and not in the church in the 
middle of the ſervice. 


46. This whole proceſs of removing muſt be uſed forty days before y eg «> 
Whitſunday, though the term of the 1ſh ſhould be Martinmas or days before 
Candlemas, June 15. 1631, Ramſay ; becauſe as Whitſunday is, at leaſt aa — 


was at the date of this ſtatute, the ordinary term of entry over the ing che iſh. 


greateſt part of Scotland “, tenants would not otherwiſe have had a 
reaſonable time for providing themſelves in a farm elſewhere. The 
forty days before Whitſunday muſt be ſo compured, as to include 
neither the term-day, nor the day on which the warning was uſed, 
Cr. lib. 2. dieg. 9. F 2. As warning is not a citation on a ſummons, 
but a bare 1ntimation to the tenant, that an action is to be brought 
againſt him in a certain event, the ſtatute requires no more, but that 
forty days intervene between the warning and the next term of Whit- 
ſunday, without conſidering whether the tenant be within the king- 
dom or in foreign parts, Feb. 20. 1666, Macbrair; but the common 
induciæ muſt be allowed to him in the citation upon the ſubſequent 
action of removing. Whitſunday was formerly a moveable term, 
which frequently reached far into ſummer ; ſo that the tenant who 
was to enter, ſuffered conſiderable damage through the eating up of 
the early graſs by him who was to remove; but by 1690, c. 39. the 
legal term of removing 4s declared to be the 15th of May, which the 
act extends to borough-tenements as well as rural: and by a ſtill later 
act, 1693, c. 24. which is truly declaratory of the former, the term of 
Whitſunday is fixed to that preciſe day, not only in queſtions of re- 
moving, but in every other civil reſpect. : 


47. The ſolemnities of the act :555 are not required in the warn- Removing in 
ing of tenants from tenements which have no relation to a country urozn tene- 
Vor. I. | g a 4 D ; farm. * o 


* Anciently, Whitſunday was the only term of removing. See act 39. Parl. 1555- 
Craig. lib. 2. dieg. 9. J 4. and Stair, ö. 2. tit. 9. f 30. and hence afterwards when the ith 
of tacks came to be either at Martinmas or Whitſunday, the words cf the ſtatute were 
ſtill iritly adhered to, which directed warning to be given forty, days before Whitſunday, 

y of our ableſt lawyers, however, account this an abſurd and erroneous practice. dee the 
matter well argued by Lord Kaimes, Blucidationt, art. 34. and a caſe ſlated, where, accor- 
ding to this idea of the law, one part of the ſtatute is ſhown to be at variance with another. 
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Book II. farm. In theſe, ex. gr. in dwelling-houſes, that have no connection 

— with a rural tenement, it is ſufficient that the tenant be warned to 

remove forty days before the ith of the leaſe, whether the term of the 

ith be Whitſunday or Martinmas, Nov. 21. 1671, Riddel. And in the 

caſe of houſes within borough, whether boroughs royal or of regality, 

the ceremony of chalking the door by a borough-officer, is held for 

a legal warning, without any execution at the pariſh-church, July 18, 

1634, Hart. By the uſage in Craig's time, the officer obtained a war. 

rant for this purpoſe from the magiſtrate ; but now he may uſe that 

form without even a verbal warrant, Zune 24. 1709, Barton; for as n 

precept, ſigned by the proprictor, is ſufficient for the warning of te. 

nants from rural tenements, without the interpoſition of a judge, the 

proprietor's verbal order ought to be ſufficient within borough, with. 

out the warrant of a magiſtrate, In what reſpects inhibition of tithes 
reſembles a warning to remove, ſee ir. t. 10. H 45. 

Whether tle 48, Warning is, in the common caſe, a neceſlary ſtep previous to 

- — action of removing; and the effect of it is not loft by the death 

to the heirs of either of the landlord or of the tenant. If the landlord ſhall die be- 

the lanclord. fore bringing his action of removing, his heir may infift in that ac- 

tion upon the warning uſed by the anceſtor, July 28. 1637, E. Hadin- 

ton: and if the tenant who has been warned, ſhall die before a remo- 

ving be commenced againſt him, his heir may be ſued by the land- 

lord to remove, upon the warning uſed againſt the deceaſed, without 

the neceſſity of renewing it, Ja. 27. 1630, Hume. It has been at. 

firmed, that an executor may ſue tenants in a removing, upon a 

warning uſed by the deceaſed, to the ſpecial effect of recovering the 

violent profits, explained %. & 54. which, being a moveable ſubject, 

can be claimed by no other than the executor : but, %, An action 

for removing tenants from lands, is competent to 1..ch only as have 

a real intereſt in theſe lands: 2dly, It is abſurd to admit a right in 

two different perſons to bring a removing at the ſame time againſt 

the ſame defenders ; and it is inconteſtable, that, in the caſe ſuppoſed, 

the landlord's heir hath a right to infiſt in a removing, upon the 

warning uſed by his anceſtor : from which it appears, 34/y, That the 

violent profits belong to the landlord's. heir, not to his executor ; for 

if the. landlord rranſmits to his heir the right of proſecuting the re- 

moving, he mult alſo tranſmit to him the right of the violent profits, 

which are truly appurtenances of that right of action, and ſo cannot 

be ſeparated from it. In every caſe where warning was neceſſary, 

it behoved the landlord, by our former law, to obſerve ſtrictly the 

whole order preſcribed by the act 1555; but becauſe tenants fre- 

. quently took occaſion, from the multitude of forms preſcribed by 

that act, to object nullities in the order of warning, which was at- 

tended with numberleſs inconveniences, both to landlord ard te- 

nant, an option is, by the before-cited act of ſederunt 1756, given 

to landlords, either to follow the directions of the ſtature, or to bring 

their action of removing before the judge- ordinary, ſo as it may be 

called in court forty days before the Whitſunday preceding the ith, 

which is by the ſaid act of ſederunt declared (as it is indeed in com- 

mon ſenſe) equivalent to a warning executed according to the direc- 

tions of the ſtatute. | : | 

Summery re- 49. In ſundry caſes, actions of removing might, even before the 

2 ſtatute 1555, have been inſiſted on without any previous warning. 

en compe- _— 8 . 3 : 

tent by law. This kind of removing is competent either by law or paction. It is 

competent by law, fir/t, Againſt vitious poſſeſſors who have ſeized 

the poſſeſſion by force, or intruded into it, after the former poſſeſſor 


had 
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had given it up; for no ſtatute can be conſtrued to give countenance Tr. VI. 


or protection to acts of violence or deceit : 2dly, Againſt precarious —"V—. 


lleſſors who have no more than a tolerance to poſſeſs during plea- 
fure. Yet even in this caſe the proprietor will not be ſuffered to eject 
the poſſe ſſor inſtantly, without giving him a competent time to look 
out for a place of abode to himſelf and his family. 3dly, Summary 
removing is competent againſt tenants who have been ſued to give ſe- 
curity for the rent already due, or which may fall due during the 
leaſe, and have given none; for the landlord 1s in danger of loſing 
his rent by the delay, and the tenant has himſelf to blame for ne- 
glecting it, or putting it off, Pr. Falc. 13. ly, Warning is not ne- 
ceſſary againſt one who had ſold lands to the purſuer, aud who ne- 
vertheleſs holds the poſſeſſion after the term of the purſuer's entry; 
for ſuch poſſeſſion is deſtitute of all title. On the ſame ground, when 
a liferenter who was in the natural poſſeſſion, dies, the fiar may en- 
ter to it without any form of law: and if he be hindered, he mav 
ſue the poſſeſſors of the literented lands to remove without warning ; 
for the right of liferent, which 1s the only title of their poſſeſſion, 
being extinguithed by the liferenter's death, can no longer ſupport 
the poſſeſſion: but if the liferenter poſſeſſed by tenants or tackſinen, 


theſe tenants, though they derived their only right of poſſeſſion from 


the liferenter, cannot after his death be turned out of it till rhe next 
"Whitſunday, that, according to the ſpirit of the act 1491, c. 26. they 
may have time to provide themſelves in other farms, Cy. lib. 2. dieg. 9. 

13. Vet upon an action brought againſt them, they may be com- 

lled to remove at that term, Feb. 16. 1628, Thomſon. In the caſe of 
a liferent-tack granted by the landlord, no action of removing was, 
prior to the late act of ſederunt, competent on the tackſman's death 
againſt his repreſentatives, without a previous warning, agreeable to 
the act 155 5, Feb. 13. 1630, L. Rowallan: for in every caſe where a 
tack is granted by the proprietor, warning is neceſſary; and as warn- 
ing muſt be uſed in order to remove a tenant in a common leaſe, 
even after the term of its endurance is elapſed, though the leaſe car- 
ries no proper right to the tenant beyond that term, it muſt be alſo 


uſed upon the death of a liferent- tackſman againſt his repreſentatives, 


though the right of ſuch leaſe is truly extinguiſhed by the tackſman's 
death. By a late judgement, however, Mete. Coll. ii. 2 14. warning was 
found not to be neceſſary for removing the repreſentatives of a life- 
rent-tackſman, who had been bound by his leaſe to pay the nominal 
duty of one merk, for a ſubject which might have been reaſonably 
let at the yearly rent of two hundred. But whether this deciſion 
was grounded on the eluſory duty payable by the tackſman, which 
brought it out of the common caſe of a leaſe, or upon what other 
medium, does not appear by the deciſion. Stair is of opinion, with- 
out exception, b. 2. J. 9. H 23. that a tackſman of a colliery may be 
ſued to remove ſummarily, or without warning“. 


50. The action of removing was competent, in the opinion of if competent 
Craig, lib. 2. dieg. 9. y 11. without previous warning, where the te- by padtion, 


nant became expreſsly obliged by his tack to remove, and deliver the 
void poſſeſſion to the landlord, againſt a preciſe day or term without 
warning: which opinion is ſupported by a late deciſion, Jan. 1736, 
Dickſon, But the diſpenſing with a ſolemnity eſtabliſhed on conſide- 
_ rations of public policy, and for protecting poor tenants againſt the 
oppreſſion or ſeverity of their landlords, ſeems to elude the law, and 


counteract the rule, Pafis privatorum publico juri derogari neguit. And 
| indeed 


* So it was lately decided, Dec. 15. 1767, Wauckep contra Macdewal and Hape. 
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Book II. indeed the late act of ſederunt, 1756, ſeems to have conſidered the 
— matter ia this light: for though that act declares it lawful for the 
landlord, where the tenant has expreſsly bound himſelf to remove 
without warning, to charge him with horning on his obligation; yet 
it is only in the preciſe caſe, that he actually charges the tenant forty 
days before the Whitſunday, and produces the tack and horning 
duly executed in court, that the judge- ordinary is authoriſed to eject 
him in fix days after the iſh. If the landlord ſhall ſuffer a tenant 
who is bound by a clauſe of this kind, to poſleſs longer than the 
term expreſled in his tack, the pation to remove without warning ig 
no longer of force; and conſequently the tenant poſieiies from that 
time by tacit relocation. In all removings which require no previous 
warning, the court of ſeſſion had the ſole cognifance, becauſe ſuch re. 
movings are extraordinary remedies, Pr, Falc. 13.; whereas the judge. 
ordinary was always competent in thoſe common removings which 
were brought in conſequence of the ſtatute 1555. 
Title to pro- 5 1. A landlord's title to proſecute a removing, be 1t good or had, 
ſecute a re: cannot be queſtioned hy a tenant who derives his poſſeſſion from him, 
ming. if he has not been formerly decreed by the ſentence of a competent 
judge to acknowledge another landlord, S“. b. 2. f. 9. $41. Thus, a 
proprietor, though he hath a bare perſonal right to the lands by a 
grant not perfected by ſeiſin, may ſue tenants to remove, whoſe tacks 
have ſlowed immediately from himſelf; for however defective his title 
may be, it is the only foundation of theirs. But if a propietor is to 
inſiſt againſt tenants or poſſeſſors who derixve their right from others, 
ſeiſin is, by our cuſtoms, a neceſſary tide in removing: and in that 
caſe he muſt make thoſe others parties to the removing, if they have 
been in the poſſeſſion; but if not, the purſuer need not regard them. 
Seiſin is not neceſſary where the purſuer's right is founded on the 
terce or courteſy; theſe being legal rights, which are perfected with- 
out ſeiſin. A ſeiſin is of itſelf a ſufficient title for removing poſſeſſors 
who cannot thew-a better; but if the defenders have a real right in 
the lands, the ſeiſin is not held as ſufficient, without producing the 
relative charter. The purſuer muſt be infeft, not only before the ac- 
tion of the removing be commenced, but alſo trom the date of the 
precept of warning: for if the landlord's right in the lands be not 
completed by ſeiſin at the time he iſſues his orders for warning the 
tenant, the precept itſelf is null, as proceeding a non habente poteſta- 
tem; and conſequently the removing, which is grounded on it. This 
however admits of an exception in the caſe of an apparent heir; for 
| though he be not ſcrved heir at the date of the precept, yet if he be 
| ſer ved, and infeft on his ſervice, before commencing the removing, 
the bare right of apparency, which law accounts a ſufficient title for 
| ; poſſeſſing the anceſtor's eſtate, ſerves to ſupport the warning on which 
| the removing is grounded, Fuly 28. 1037, E. Hadinton. It would 
ſeem that a ſeiſin upon a precept of clare con ſtat, is not a good title in 
a removing, unleſs either the predeceſſor of the heir in whoſe favour 
the precept is granted, or the ſuperior himſelt, had been in poſſeſ- 
ſion; becauſe a purſuer who enters to the lands upon ſuch precept, 
brings no otller evidence of his being heir, than the ſuperior's affir- 
mation in the precept, S“. b. 2. . g. F 41. verſe. Though infeftment. 
If ſeiſin is 5 2. The common opinion, that ſeiſin is a neceſſary title in all re- 
ec Imovings where tacks have not flowed from the purſuer, is not clear 
of difficulties. It is doubtleſs true, that thoſe who have barely pre- 
ſonal rights to land, cannot, by the genius of the Scottiſh law, hold 
courts, not even for the payment of rent; becauſe the holding of 
| courts 


| 
| 
| 
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courts is an act of juriſdiction, which being incident to a feudal te- TIr. VI. 
nure, cannot be exerciſed without ſeiſin. But though for that reaſon wv. 
à proprietor not infeft cannot inſiſt in a removing before his own 
court, he ſeems intitled by common law, in conſequence of his 
roperty, to bring a removing againſt tenants before the ſheriff, 
whether their leaſes have flowed from himſelf, or from others, in 
every caſe where they cannot ſhew a better right than his: for as a 
diſpoſition to lands carries an expreſs right to mails and duties, or to 
the rents, the right of removing tenaus appears to be a neceſſary 
conſequence reſulting from thence, 5 
53% A proprietor who has no more than a joint intereſt with another If a ſ int un- 
in a land-eſtate pro indiviſo, cannot by hin ſelf remove tenants from his Ts es 
part of the land, without the concurrence of the joint proprietor, as gs e 
long as the land is undivided; becaule every inch of the ground belong; 
to both proprietors pro 1ndiv;/o in determinate proportions ; and coa- 
ſequently it is impoſſible for the tenant to remove from the ſhare of 
the lands belonging to the purſuer in the removing, without alſo re- 
moving from that which is veſted in the other proprietor ; to which 
the law cannot compel him, unleſs that other concur in the fait, This 
is the caſe of co- heireſſes, of joint purchaſers, and of a widow intitled 
to a terce, till there be an actual diviſion of the lands. 
54. The tenant, before he be admitted to plead any defence a- rie tenan;, 
gainſt the removing which cannot be inſtantly verified, muſt givebeſore defen- 
ſecurity to pay the violent profits to the purſuer in caſe his defences rol _— 
ſhould be repelled, 1555, c. 39. Violent profits are fo called, becauſe violent pro- 
they become due on the tenant's forcible or unwarrantable detaining is. 
the poſſeſſion after he ought to have removed; far whatever is done 
without proper warrant or authority, is, by the law, accounted vio- * 
lence, J. 13. Quod. met. cauſ. In tenements of houſes within borough 
they are eſtimated to the double of the rent or tack- duty; in lands, 
it is the full profits the purſuer could have made, either by poſſeſſing 
them himſelf, or letting them to others: ſo that, in either caſe, the 
violent profits are made higher than the rent payable before the 
warning, the more effectually to diſcourage the holding of poſſeſſion 
where the right to poſleſs hath ceaſed. But if the tenant has had 
a probabilis cauſa litigandi, the decree will be reſtricted to the yearly 
tack-duty payable by the tack. It is a uſual defence againſt a re- 
moving, That the defender has given obedience to the warning by 
removing voluntarily. But this is not ſufficient by itſelf, if he hath 
not alſo given timely notice of it to the landlord, that he may either 
enter into the poſſeſſion of it himſelf, or give it to another; for if, 
by neglecting this, a ſtranger hath been ſuffered to intrude, the te- 
nant will be liable in damages, July 21. 1713, Budge. It is no good 
defence againſt paſſing judgement in this action, That no judge- 
ment ought to be pronounced againſt the tenant till the term at 
which he is bound by the leaſe to remove, Nov. 21. 1671, Riddel: for 
if that plea were good, there could be no ready execution, when that 
term came on, againſt tenants who ſhew a backwardneſs to remove; 
and- thus the new tenant might be diſappointed : but the execution 
of the ſentence muſt, in this caſe, be ſuſpended till after the term. 
If the action of removing ſhall be paſſed from, or if the landlord 
ſhall, at any time after uſing warning, accept of rent or ſervices 
from the tenant for years or terms poſterior to that at which he was 
| warned to remove, he the landlord is preſumed to have changed his 
mind, and tacit relocation takes place ; for his acceptance of ſuch 
rent implies his conſent, that the tenant ſhall continue tenant for 
Vol. I, 4E that 
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Boox II. that year, or term, in conſideration of which he has received Part 
ol the rent or ſervices : but the landlord's accepting of ſervices which 
the tenant is nor obliged to perform by the tack, infers no Proroga, 
tion of it, and fo can afford no defence againſt removing; for in 
theſe, the tenant cannot be conſidered as fulfilling an obligation 
under which his tack laid him to his landlord, but as making a pre. 
ſent to one whom he was willing to oblige. | 
Warning $55. It is declared by the aforeſaid act of ſederunt 1756, that in al 
— ph leaſes where the tenant had ſubſet the lands, or where the leaſes hays 
nant effzc- been aſſigned, and the aſſignation not intimated to the landlord 
0 warning uſed againſt the principal or original tackiman, and aQiqy 
and afionees, Of removing brought, and decree rccovered thereupon, fhall be cs. 
fectual alſo againſt the aſſignecs and ſubtenants, thoughi neither 
warned nor made parties to the removing. By the ſame act, ng 
bill of advocation, or of ſuſpenſion, in a removing, can be paſſed, 
but by three Lords in vacation- time, or by the whole Lords in time 
of ſeſſion: and all removings, whether brought before the ſeſſion 
originally, or by advocation or ſuſpenſion, are intitled to a ſummary 
diſcuſhon, without abiding the courſe of the roll, 
The land. 56. The landlord has, in ſecurity of his tack-duty, not barely the 
2 Ä 05 tenant's perſonal obligation expreſſed in the leaſe, but a real right in 
the fruits of the ground, and in the cattle brought upon it by the 
tenant. A ſubject may be given to a creditor in ſecurity, either when 
it is put under his power; and this ſort was called by the Romans 
pignus, and by us 4 pledge; or the debtor may, notwithſtanding the 
| ſecurity, be allowed to retain the poſſeſſion of the ſubject ; and then 
the right is called an bypothec*®, Hypothecs are either exprelz, 
conſtituted by the explicit convention of parties; or tacit, otherwiſe 
ſtyled legal, which, without any poſitive covenant, are eſtabliſhed 


* by the law itſelf from preſumed conſent. Of this laſt kind is the 


landlord's hypothec for his rent. It is not only competent to the land- 
lord himſelf, but to any to whom he may aſſign the rents; for the 
aſſignation of rents is, in the judgement of law, a conveyance of 
every legal right, by which the payment of thoſe rents is ſecured, 
July 23. 1707, Wedderburn, But an adjudger hath no title to it, un- 
leſs he be inteft, and hath uſed diligence to attain poſſeſſion upon 
his adjudication, Fuly 29. 1675, E. Panmure. 
On the fruits 5 7. All fruits, while growing, belong truly to the proprietor of 
of the farm. the ground, in conſequence of his right of property: and though 
they become the tenant's by his reaping, or otherwiſe ſeparating 
them from the ground, with the landlord's conſent; yet by the Ro- 
man law, they continued, even after being reaped, to be charged 
with the payment of the yearly tack-duty, and ſo became the ſubjeQ 
of the landlord's hypothec; becauſe his conſent to the reaping im- 
plied a condition, that the ftipulated rent ſhould be paid out of thoſe 
fruits to himſelf, J. 7. pr. In quib. cauf. pign.; l. 61. 8. De furt. By 
that law, the landlord had no hypothec on the cattle paſtur- 
ing on the ground, without expreſs covenant, J. 4. pr. In quib. cauſ 
. pign.; becauſe theſe never belonged to the proprietor Nevertheleſs, 
not only the fruits, but the cattle brought on the ground, are, by the 
law of Scotland, ſubjected to this hypothec, partly for the landlord 
greater ſecurity, and partly becauſe, in graſs-grounds, where little or 
no corn is ſown, the ſubject of the hypothec would be Square 
| Re reduc 


„ See the origin of the landlord's right of bypozhec, ingeniouſiy traced by Lord Kain 
Elucidations, art. 10. 
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che landlord can, either, it, retain them on the ground, againſt all 


95 


reduced to a trifle if there were none upon the cattle -, Theſe two, as T1 r. VI. 
they have different properties and effects, ſhall be handled ſeparately, —v— 
8. In virtue of the hypothec upon the corns, and other fruits It intitles the 


andlord, 
A, to retain 
who ſhall attempt to carry them off, whether purchaſers, or eventhem on the 


creditors upon legal diligence ready to be executed by poinding ; *. 


or, 24ly, he can recover them from thoſe who have intermeddled 
with them. The firſt right, biz. of retention, is confined to the 
fruits which remain in the tenant's poſſeſſion, that are by law im- 
pignorated for that year's rent only that is current, when the land- 


ford exerciſes his right. All theſe fruits, whether yet growing, or 


in the tenant's granaries, are, by the preſent practice, without di- 
ſtinction of crops of which they are the growth, underſtood to fall 
under the landlord's hypothec, as a ſecurity for that year's rent, in ſo 
far as relates to this right of retention. Thus, a landlord may ſtop 
acreditor who offers to poind his tenant's corns, from carrying off even 
ſuch of them as are the growth of a year the rent of which has been 
already paid, unleſs he ſhall leave a quantity ſufficient for the payment 
of the rent of that year in which the creditor uſeth his diligence +. 


59. The right to .retain is much ſtronger before the term of pay-Ti"! parmem 


ment of the tenant's rent than after it. If a creditor of a tenant r ι⁰. 


ſhall attempt to poind any part of the fruits for the payment of his 
debt cuxrente termino, the landlord can ſtop the poinding, though the 
creditor ſhouid leave as much on the ground, whether cattle, or even 
corns, as would be ſuſſicient for the year's rent; becauſe, before the 
term of pay ment, the landlord can barely retain the ſubject of the 
hypothec, but cannot put forth his hand to make it his own; and 
the cattle left on the ground may die, the fruits may be rotted with 
rains, or both may be clandeſtinely carried off before that term, 
His right of retention therefore continues till the creditor ſhall either 
make payment to him 'of the current year's rent, which neceſſarily 
extinguiſhes the hypothec; or ſhall offer him ſufficient perſonal ſe- 
curity for it, which the law, from a conſideration of equity, obliges 
the landlord to accept, Hume, 49. But if the rent be payable in kind, 
ex. gr. in wheat, barley, &c. the landlord may ſtop the poinding, 
though a general offer ſhould be made by the creditor of ſecurity for 
the rent; becauſe he. hath a right by his leaſe to demand the 1% 
corpora: and if he has already fold his farms, he may be made ſub- 
ject to the damage ſuſtained by the purchaſer by his not delivering 
the full quantity of grain fold. The creditor, therefore, in that caſe, 
cannot lawfully proceed to poind, unleſs he ſhall give to the landlord 
ſecurity to deliver, in kind, the quantities of grain ſpecified in the 
leaſe granted to the tenant, againſt the day or term therein ſtipulated, 
Falc. i. 2529. After the term of payment of the rent is come, the 
landlord has not only a right of retention, but he may, like any other 
creditor, appropriate to himſelf, by his diligence, as much of the ſub- 


jet of the hypothec as amounts to the rent: from that period, therefore, 


4. e. after Candlemas, when the rent is payable in grain, the creditor, 
if he leaves on the ground a quantity of corns ſufficient for that pur- 
Poſe, may proceed to poind the reſidue and the tenant's other goods. 


60. The landlord hath, in virtue of his hypothec on the fruits, not r intitles, 


only a right of retention, but of recovery: for though they ſhould be 2%, — Da 
cover 


from third 
e parties. 


carried off from the ground, whether by a purchaſer or a creditor, 


\ 


* Vid. Kilt. Hypothec, No. 6. where it appears to have been virtually found, that in a leaſe 
ol lands, the landlord had alſo a hypothec to a certain amount on the tenant's houſehold · furniture. 


+ Fid. Kilk. Hypathee, No. 1. p Vid. Kilt. typothec, No. 1, \ Vide Ait. Hypothec, No. 5 
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Book II. he may bring them back to the tenant's granaries, there to remain 


for his own ſecurity, if the term of payment of the rent be not come: 
and if that term be paſt, he may appropriate them to himſelf, Fuh 
25. 1623, and Feb. 3. 1624, Hay. Though it ſeems inconſiſtent with 
equity to ſuſtain this right of recovering the fruits in a corn-farm 
where the tenant pays nothing but money-rent, ſince the chief fund 
for the payment of ſuch rent muſt arife from the ſale of his corns; 
yet, de praxi, the landlord is intitled, even in that caſe, to an action 
againſt the purchaſer, for recovering either the corn ſold or their 
price: and an old deciſion carried the point ſtill farther, againſt pur. 
chaſers in a public market, March 29. 1639, Hay. But that judge. 
ment is juſtly cenſured by writers, ſeeing the very ſubſiſtence of fair; 
and markets depends on the ſecurity of purchaſers, who cannot pof. 
ſibly know the condition of every man they may happen to deal with 
there. If the landlord uſe this right of recovery de recenti, he may 
bring back the corns via fucłi, without the authority of a judge; be- 
cauſe, in ſuch caſe, the law conſiders them as ſtill in the tenant's pof. 
ſeſſion, Dec. 11. 1672, Crichton, unleſs where the tenant's creditor has 
made them his own by complete lawtul diligence, Falc. i. June 24. 
1745, Curry“. But after the corns have been carried to, and ſettled on 
the grounds of the purchaſer or creditor, by which he acquires the 
lawtul poſleſhon, the landlord cannot bi jus dicere, by forcibly re- 
covering them out of his hands; but muſt make-good his right upon 
the hypothec, by an action againſt the poſſeſſor before the judge- 
ordinary, Feb. 9. 1676, Park. This right for the recovery of the 
corns is not reſtricted, as that of retention is, to a ſecurity for any 
one year's rent; but the ſeveral years corns ſtand hy pothecated for 
the rent of that year of which they are reſpectively the crops, though 
the landlord ſhould not have attempted their recovery by an action 
for many years together, Fuly 25. 1623, Hay; ſee alſo the ſtyle of a 
ſummons on the hypothec, S/. b. 4. . 25. § 5. It is a good defence 
againſt this action, that the defender, when he poinded or intermed- 
dled with the corns of a particular crop, belonging to the tenant his 


| debtor, left upon the ground, at the term of Candlemas, as many 


The land- 
lord's hy po- 
thec on the 
cattle. 


fruits as might fully ſatisfy the landlord for the rent of that year of 
which theſe corns were the crop, Feb. 3. 1624, Hay. | 
61. The landlord has an hypothec, not only on the fruits, but on 
the.cattle. As this kind does not, like the Roman hypothec on the 
corns, ariſe ex natura, but as an arbitrary conſtitution introduced 
by cuſtom, our lawyers are agreed, that it is not ſo ſtrong as that on 
the fruits, S.. ö. 1. 7. 13. H 15. &c. The chief difference between the 


two ſeems to lie in this, that the hypothec on the cattle is not, like 


that on the corns, ſpecial, ſo as to affect every cow, or ſheep, or 
lamb ; but is general, upon the whole flock or herd; and is, by its 
nature, ſubject to the adminiſtration of the tenant ; who, upon the 
one hand, may enlarge the ſubject of the hypothec, by purchaſing 
a new parcel of cows or ſheep, and, on the other, has a diſcretionary 
power of diminiſhing it, by ſelling part of his ſtock : and if the land- 


lord ſuſpects the tenant's management, he may, by ſequeſtration or 


poinding, make his right, which before was general on the whole 
ſtock, ſpecial upon every individual. Hence, though the, landlord 


hath the ſame right of rerention in virtue of his hypothec on the 


cattle as on the fruits (for that is a right common to all hypothecs, 
June 30. 1736, Pringle) ; yet where any number of the tenant's cat- 


tle is carried off in conſequence of a purchaſe, the landlord has no 


right 
# Vid. Kilk. Hypothec, No. 4. 
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right of recovery, the property of the goods purchaſed being by the Tr. VI. 


fale lawfully transferred to the purchaſer, unleſs where ſpecial cir- 
cumſtances may preſume colluſion between the buyer and ſeller to 
the landlord's prejudice. As the tenant has not the ſame power of 
diſpoſing of the cattle for the payment of debt, as he hath in the 
way of a proper ſale, it is more doubtful whether a creditor who 
hath carried off the tenant's cattle by poinding, be ſecure againſt the 
landlord's action of recovery. Though no action for recovery lies 
againſt a poinder after the term, if he has left ſufficiency of corns for 
payment of the year's rent, he is not ſecure if he has left nothing 
but cattle on the ground, though exceeding in value the year's rent; 
for the landlord is not obliged to accept the payment of his rent in 
cattle, which waſtes the tenant's ſtock that may be neceſſary ſor the 
farm, St. b. 4. t. 25. F 6.; ſee March 31. 1624, La. Dun. 


62. The cattle, when conſidered as an zuiverſitat, are not the pro- Limited to 

duce of any one year, and ſo cannot be hypothecated for the crop of tres months 
; . | . , after the 

a particular year. They are therefore ſubject to the landlord's hypo- t 2 


thec, only for one year's rent, at one and the ſame time, which is ment of dle 


the rent of the current year, and when that is paſt, for the rent of en-. 


the next year, and ſo ſucceſſively, one after another. This right can- 
not be exerciſed by the landlord before the conventional term of pay- 
ment of the year's rent, becauſe he can have no pretence to apply the 
hypothec to the payment of a debt which cannot yet. be demanded ; 
and if he were tied down to apply it precifely on the term-day, un- 
der the penalty of forfeiting his right, the conſequence might be, 
both the laying waſte his farms, and the ruin of his tenants. Prac- 
tice therefore hath fixed on three months after the laſt conventional 
term of payment of the rent, as a reaſonable time to avail himſelf of 
his right, with ſome forbearance to the tenant ; which three months 
being expired, the hypothec ceaſeth for the rent of that year, Kames, 
56. Yet cafes may occur, where this rule cannot be conveniently ap- 
plied ; ex. gr. where a leaſe contains very diſtant terms of payment, 
rhaps two or three years after the legal term. 


63. As a tackſman cannot hurt his landlord's right by ſubſetting Where the 
part of the lands, the hypothec, both on the fruits and the cattle, 2 arefub- 


as ſtrong over the grounds ſubſet, as if the whole lands had been poſ- n 


ſeſſed by the principal tackſman, unleſs the landlord hath, by ſome 
deed, acknowledged the ſubtackſman, Fount. June 25. 1700, Lo. Saltoun; 
and even as to the tack- duty payable by a ſubtackſman, whom the 
landlord had accepted of, it was adjudged, that though the ſubtackſ- 
man was liable directly in payment of his tack-duty to the principal 
tackſinan, whoſe tenant he is; yet the landlord falls to be preferred 
upon it, in ſo far as it is yet unpaid, in a competition with the other 
creditors of the principal tackſman, Fan. 31. 1665, Anderſon. He 
ſeems to have the like ground of preference on the graſs-rent due to 
the tenant by ſtrangers whoſe cattle have been paſtured upon the te- 
nants grounds. But the opinion, that the landlord hath as proper 
an hypothec on the cattle themſelves belonging to the ſtrangers as on 
thoſe which are the tenant's own property, appears neither to be 
founded in equity, nor ſupported by practice. The ſuperior hath al- 
ſo an hypothec on the fruits for a feu-duty, of the like general na- 
ture with that of the landlord, Mack. F 12. B. 7. : but in a competition 

betwen the two, the ſuperior's right prevails over the other; for where 
a vaſſal lets his land to a tenant, it is to be underſtood with the bur- 


den of all feu- duties payable to the ſuperior, whoſe right cannot be 


impaired by any fact of the vaſſal. 
Togr 4 F * 
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tions. 
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| Book Il. 64. The landlord of a predium urbanum has an hypothec on the 


—— goods brought into it by the tenant for a year's rent, Dec. 7. 1030 
Hypothecon Dich, which is called by the Romans the hypothec of invecta et illat, 
de a et], 6. In quib. cauf. pign. This right is competent, not only in tacks of 
rear = welling-houſes, but of all tenements which have no natural fruit, 
as mills, ſhops, breweries, collieries, c. In tacks of dwelling-houſg, 

it extends to houſehold ſtuff, plate, paintings, books, and whatevy, 

elſe is brought into the houſe, Fount. June 12. 1 702, Count. of- Callander, 

ſtated in D#. i. 419. In mills, breweries, collieries, &c. it include. 

all the utenſils and inſtruments brought thither by the tenants, for 

carrying on their reſpective branches of buſineſs. But this right in 

the ind et illuta is not accounted a ſpecial hypothec : for all the te. 

nants of thoſe ſeveral tenements may diſpoſe of ſuch pieces of houte. 

hold furniture, or other goods brought into the houſe, as they has; 

no farther occaſion for; and in the caſe of a ſhop, the tenant mull, 

from the nature of the leaſe, have an unlimited power of ſelling his 
ſhop-goods; for he rents the ſhop for that, very end, that he may 

have it as a place of ſale. By the ſhopkeeper's alienation of his goods, 
therefore, the property of them is lawfully transferred from him to 

the purchaſer, and fo remains no longer part of the hypothec : and it 

the landlord entertain any ſuſpicion that the tenant is diſpoſing ct 

the ſhop- goods to his prejudice, he may, as in the caſe already ſtated 

$ 61. ſecure. for his own payment, by ſequeſtration or arreſtement, 

what yet remains in the ſhop not fold, Hence alſo it follows, that 
purchaſers of thop-goods from a ſhop-keeper are ſecure again(t any 

action for reſtitution at the ſuit of the landlord, 


J 


TI T. VII. 
Of che Tranſmiſſion of Rights by Confirmation or Re: 
ſignation. 
Tranſmiſſion Fr ER having conſidered the nature and extent of the right acqui- 
4 "ns — red by the vaſſal in conſequence of the feudal contract, the 


fingualarſuc- forms of tranſmitting that right may be explained. A vaſſal may 
cellors. tranſmit his right, either, upon his death, to heirs, of which after- 
wards; or, while he is yet alive, to thoſe who acquire by gift, pur- 
chaſe, adjudication, or other particular title. He who thus tranſmits 
a feudal right in his lifetime, is called the di/poner, or author ; and he 
who acquires it, tbe ſingular ace becauſe he ſucceeds to that ſub- 
ject by a ſingular title; in oppotition to an heir who ſucceeds to the 
whole eſtate of the deceaſed by the title of univerſal repreſentation, 
Tranſmiſſion inter vives, by one perſon alive, to another perſon alive, 
is either voluntary, by diſpoſition, which is treated of in this title; 

or neceſlary, by adjudication. 
* 2. Though the terms diſpoſition and afſignation may be either of them 

ierence 

between af. apt enough to expreſs the alienation of any right whatever; yet in their 
lignations common uſe, conveyances of debt, or of particular moveable ſubjects, 
and dilpoli- go by the name of a/ſignations. The property indeed of a number of 
moveable ſubjects, conſidered as an wnverſitas, ex. gr. houſehold 
ſtuff, is ſometimes ſaid to be tranſmitted by diſpoſition ; but that 
word, in its proper ſenſe, is applied only to the grant of heritable ſub- 
jects, and is a deed containing procuratory of reſignation and precept 
of ſeiſin. It is a rule in all conveyances of heritable rights, whether 
real or perſonal, that he who makes over the property, makes 
over 


' 
| 
' 
: 
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over virtually all leſſer rights in the ſubject, as ſervitudes, liferents, T7 r. VII. 
reverſions, &c. though none of theſe thould be expreſſed: and though —. 
the diſponer ſhould not himſelf be veſted with the property, ſtill 
theſe leſſer rights, in ſo far as they are truly in him, are carried to the 
diſponee by ſuch tranſmiſſion; for majori minus ineſt, Dec. 5. 1665, Neg. 

By a ſecond rule, common to all voluntary tranſmiſſions jo Fes ſuperverts 
which abſolute warrandice is either expreſſed or implied, ur aperuve- 3 9 
vient auctori accreſcit ſucceſſari; every right in the ſubject that the au- fork. 5 
thor or diſponer may acquire after the tranſmiſſion, acerues to the 
grantee, The ſupervening right is, by a ſiction of law, conſidered to 
have been in the diſponer at the date of the tranſmiſlion, and at that 
time made over by him to the diſponee; and, therefore, it accrucs 
ibſo jure. Hence, though the author, after having acquired the ſuper- 
vening right, thould transfer it to a third party, ſuch conveyance 
could not hurt the firſt acquirer, This rule is founded in che na- 
ture of warrandice : for if a right by which a ſubje& may be evicted 
from the dliſponee, infers warrandice againſt the diſponer while it i. 
veſted in a third party; ſuch right, after it is acquired by the dit- 
poner himſelf, ought not to hurt the diſponee, to whom he is bound in 
warrandice : and it holds even without a formal clauſe of warrandice, 
where the granter diſpones for all right which be hath acquired or fhail 
acquire; for ſuch clauſe implies a conveyance of all-ſupervening rights. 

Where the diſpoſition is granted for a ſum below the full value, Ege, 
and fo is limited to a particular title of property, or to the titles pre- bis rule. 
ently in the diſponer; or where the warrandice is barely from fact and 
deed; the above mentioned rule fails, and the diſponer may lawfully 
uſe any title he may afterwards acquire in the ſubject againſt the 
diſponee, July 19. 1664, Douglas. Neither does it hold againſt a bare 
conſenter to a diſpoſition, if he hath not expreſsly bound himſelf in 
warrandice; for no warrandice can be fixed by implication againſt 
a conſenter, whoſe implied obligation can only be underſtood to bar 
him from objecting to the diſpoſition upon any right then in his 
perſon, Dirl. 128. ; July 7. 1681, Steuart. Nor is there place for it in 
legal tranſmiſſions by adjudication : for the debtor or his heirs, from 
whom the lands are adjudged, though they may be ſaid in ſome 
ſenſe to be the judicial diſponers, yet are by no means bound to war- 
rant the tranſmiſſion ; becauſe the law, when it tranſmits a right by 
adjudication, tranſmits it barely as it ſtands at the time of the dili- 
gence, Fount, Fan. 11. 1699, Duncan, ſtated in Dict. i. p. 515. ; July 
1746,. Hunter. Theſe rules ſerve to fix the true extent of a grant in a 
diſpute between the granter and grantee. In grants of the ſame ſub- 
jet to two different grantees, a queſtion may frequently occur, To 
which of the two the ſupervening right acquired by the granter 
ought to accrue? which, where the right made over is a perfonal 
right of lands, depends chiefly on rules to be explained below, y 26. | 

5. By the genuine principles of the feudal ſyſtem, no vaſſal had a Anciently no 
power to transfer the right of his feu to another without the ſupe-" ep ones 
rior's conſent ; for in rights merely gratuitous, the grant, together vicheut the 
with all its conditions and limitations, muſt depend entirely on the ſuperior's 

granter's pleafure : and agreeably to thoſe rules the ſuperior was not onen. 
-bound to receive any perſon in the lands, other, than the heirs to 
whom he himſelf had limited the deſcent by the inveſtiture, though 
the greateſt ſum ſhould have been offered him in the name of entry, 
Fount. Feb. 24. 168 5, Cleland. Hence Craig with reaſon affirms, lib. 2. 
dieg. 16. F 20. that no entail is effectual without the ſupetior's con- 


ſent; becauſe the fee is thereby made to de volve on a different _ 
0 


; 300 Aln laſtitute of the Law of ScorLAxp. 


Book II. of heirs from that which was contained in the original grant: and 
even where the lands are made over in the ſuperior's grant to the vat. 
ſal and his aſſignees, the ſuperior is obliged to receive the aſſignee on- 

ly while the right continues perſonal, i. e. before ſeiſin be taken upon 

it, but not after perfecting it by infeftment; for the word e, in 

a feudal grant, ought to be applied only to perſonal rights, Feb. 5. 

1663, La. Carnegie. 

But thisright 6. This right of refuſal in the ſuperior was difallowed or taken 
of the ſuperi· away by ſpecial ſtatute in the following caſes : Firſt, That creditor: 
ore as Might have free acceſs to affect the eſtates of their debtors, ſuperior: 
taken away were required, by 1469, c. 37. to receive creditors-appriſers as their 
| 3 vaſſals, on payment by the appriſers to them of a year's rent of the 
eluded by in. lands; and atter adjudications were ſubſtituted in the room of ap- 
direct me- priſings, the benefit of that ſtatute was communicated to adjudgers, 
28 92 on payment of a year's rent, by 1672, c. 19. 24%, Purchaſers ot 
bankrupt eſtates at judicial ſales before the ſeſſion, are, by 1681, c. 17, 

( joined with 1690, c. 20.), intitled to the ſame method of infeftment 

as adjudgers. Notwithſtanding theſe particular ſtatutory reſtrictions 
on the ſuperior's right, which were enacted merely for the behoof of 
creditors, the general right of refuſal competent to ſuperiors in the 

caſe of voluntary tranſmiſſions by the vaſſal, long continued from the 

molt early times of our feudal plan, unimpeached by ſtatute, except 

one in the reign of Robert I. ſoon to be taken natice of, But from 

the period that commerce began to be attended to as a point eſſential 

to the public intereſt, vaſſals were conſidered in a more favourable 

light, not as ſimple beneficiaries, but as proprietors, who ought to 

have full power over the feudal ſubje contained in their charters, 

Hence our ſovereigns did, by ſeveral acts of privy council, mentioned 

in 1578, c. 66. give up this right for the public utility; ſo that pur- 

chaſers of lands holden of the crown were from that period ſecure of 

being received as vaſſals by the King, upon their reaſonable expence, 

i. e. on a compoſition to be paid by them to the treaſury, which is 

fixed by practice to a ſixth part of the valued rent of the lands. In 

like manner, in lands holden of ſubject- ſuperiors, expedients were fal- 

len upon which received the countenance, or at leaſt the indulgence, 

of law, for evacuating the ſuperior's right, and enabling the vaſſal to 

{ell the lands to a ſtranger without his conſent. One uſual way was, 

by a bond granted by the vaſſal to him who intended to purchaſe, 

for a ſum fully equal in value to the lands ; on which bond the cre- 

ditor deduced an adjudication of theſe lands againſt the granter; for 

it behoved the ſuperior to enter ſuch creditor as his vaſlal, under the 
character of adjudger. - Another method, which was univerſally con- 

ſidered as a new limitation of the ſuperior's right, was eſtabliſhed by 

act 1685, c. 22. authoriſing entails : for ſince it is made lawful to the 

vaſſal to alter the order of ſucceſſion contained in the inveſtiture 

granted by the ſuperior, and to ſettle it on a different ſeries of heirs, 

the ſuperior is not left at liberty to. refuſe the entering of thoſe heirs 

whom the vaſſal hath named under the authority of a public law. 
The ſuperior 7. The neceſſity that purchaſers from a vaſſal were laid under, of 
is now obli- purſuing indirect methods to obtain themſelves. entered by the ſupe- 
See ll In Tior, is now removed, by 200 Geo. II. c. 50. ; by which it is made law- 
gular ſueceſ ful, not only to heirs, but to any perſon who ſhall. purchaſe lands from 
38855 a proprietor by a diſpoſition containing procuratory of reſignation, 
to apply for letters of horning for charging the ſuperior to grant new 
infeftment in his favour. The ſuperior is however allowed by the 
act, to offer ſuſpenſion of that charge, if the charger ſhall not tender 
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to him ſuch fees or caſualties as he hath by the law a right to receive Tir. VII. 


on the vaſſal's entry: by which muſt be meant a year's rent of the 


lands; for that was the proportion which appriſers were to pay for 
their entry by the act 1469, and which was, from the analogy of that 
act, demanded from voluntary purchaſers by ſuch ſuperiors as were 
willing to enter them. This Britiſh ſtatute appears to have been 
enacted merely for the more expeditious completing the titles of pur- 
chaſers, without the leaſt intention of impairing any of the juſt rights 
of ſuperiority : and therefore it may be doubted, whether it ought to 
be ſo interpreted as to lay ſuperiors under an obligation of receiving 
incorporations or communities, which never die ; the conſequence 
whereof. muſt be the loſs of all the caſualties of ſuperiority ; more 
eſpecially as the words ot the act, any perſon who hall purchaſe, do not, 
in their proper acceptation, include corporate bodies. Though ſingu- 
lar ſucceſſors, whether adjudgers or voluntary purchaſers, are liable 
in payment of a year's rent to the ſuperior for changing the former 
inveſtiture; yet where a proprietor entails his lands, the ſuperior is 
not intitled to the compoſition of a year's rent from every fuccefiv:: 
heir of entail, who is not heir of line to him who ſtood laſt infeft, 
on pretence that he is a ſingular ſucceſſor. The heir of the laſt in- 
veſtiture cannot be called a ſingular ſucceſſor; and he is founded in 
a right to demand an entry, upon payment to the ſuperior of the ſum 
due to him by law, in name of relief, upon the entry of an heir, New 
Coll. ii. 231. 


A 


8. The general nature of tranſmiſſions by ſubject- ſuperiors, whe- Changes of 


ther a me or de me, hath been already explained, 7. 3. $ 20. Though®* las with 
r2ca7d to tub- 


Mackenzie affirms, & 4. B. J. that the granting of rights to be holden tern rige 


baſe, or of the diſponer, is repugnant to the principles of the Feudal 
law; it 1s certain that ſubinteudations were allowed as early as the 
written uſages of the feus, ib. 2. J. 34. H 2. c. Ir appears, that be- 
fore the reign of Robert Bruce thoſe ſubaltern rights were not only 
frequent, but ſo highly favoured by our cuſtoms, that effects were 
aſcribed to them quite inconſiſtent with feudal maxims, no leis than 
depriving the ſuperior of the caſualties of ward, marriage, eſcheat, c. 
that might be incurred by the granter. To remove this hardſhip, an 
act paſſed, Sf. 2. Rob. I. c. 25. which though it {till allowed to vaſſals 
the ſame power that they had before, to ſell their lands to whom 
they would, yet entirely aboliſhed ſubinfeudations; and declared, 
that the purchaſer ſhould hold the lands, not of the granter himſelf, 
but of the granter's ſuperior, by the ſame manner of holding, and 
-upon pertorming to him the ſame ſervices, that the granter himſelf 
formerly did. But this ſtatute, if ever it was in obſervance, fell ſoon 
into diſuſe, not having been ſo much as once mentioned in any po- 
ſterior ſtatute or law-book, notwithſtanding the great alteration it 
mult have made in our law- ſyſtem: and the act 1469, c. 37. requiring 
ſuperiors to enter appriſers, affords the ſtrongeſt evidence that it had 
loſt its force before that time: for if ſuperiors had, by the then uſage 
of Scotland, been obliged to enter voluntary purchaſers from the vat- 
tal into the lands, (which was a neceſſary conſequence of Robert's 
ſtatute), they muſt have been alſo obliged, without any new enact- 
ment, to receive thoſe who had appriſed the vaſſal's lands; appriſers 
being of all fingular ſucceſſors the moſt favoured. It is nevertheleſs 
probable, that though ſubaltern infeftments ſoon recovered force after 
the ſtatute of Robert which abolithed them, yet the rectifying of our 
former erroneous \ notions concerning their effects has been owing 
to the authority of that ſtatute; for it hath been admitted by all our 

Vol. I. 4 G | writers, 
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Book II. writers, that the rights of ſuperiors have ſuffered no incroachments 
—— ſince that time, by the ſubinfeudations of the vaſlal, unleſs where 
ſpecial ſtatute hath directed the contrary ; as to which ſee ſup. . 5 


9 79. 


Baſe or ſab- 9. Baſe or ſubaltern rights are tranſmiſſions merely of the Proper. 


3 nene ty for the ſuperiority is reſerved by the granter; and conſequently 
—8 the granter's ſuperior continues to have the fame immediate vaſſal in 
firmation. the lands as formerly. And this makes a confiderable difference be- 
| tween the effect of baſe and of public infeſtments. In a pubic right, - 
the ſeiſin taken by the diſponee is null, or rather its effect is ſuſpend- 
ed, till the granter's ſuperior ſhall, by a deed confirming the grant, 
acknowledge the diſponee as vaſſal; a doctrine clearly deducible from 
the rule explained /upr. & 5. : whereas baſe rights did at no time re- 
quire ſuch confirmation by the granter's ſuperior to give them vali. 
dity ; becauſe in theſe there is no change of the vaſſal, the diſponer 
{till continuing vaſlal in the lands in regard to his ſuperior, notwitli- 
ſtanding the ſubaltern right granted by him to the ſubvaſſal. Never- 
theleſs, as the ſubvaſlal's property is expoſed to the hazard of all the 
caſualties falling by the death or delinquency of his immediate ſupe- 
rior where there is no confirmation, it is frequently applied for; and 
ſuch confirmation, when granted, effectually ſecures the ſubvaſſal 
againſt all caſualties falling as aforeſaid, which entirely exhauſt the 
property, ex. gr. recognition, while that caſualty was received; but it 
can hardly be explained into a renunciation by the ſuperior, of his 
other caſualties ariſing from the nature of the feudal contract, which 
infer only a temporary right to the rents, or to any part of them, 
ex. gr. nonentry, St. b. 2. J. 3.) 28.; ſupr. t. F. 44- 


Baſe rights, 10. Baſe rights had, by our ancient law, as ſtrong effects as public; 


: poſtponed by but as, before eſtabliſhing the regiſters, they might have been quite 


dur former concealed from all but the granter and the grantee, a device became 
law to publig 
- ©DE5S, 


frequent among proprietors, of firſt ſelling their eſtates for a valuable 
conſideration, and afterwards granting a ' baſe infeftment to a confi- 
dent perſon ; to which they gave a falſe date prior to the ſale, with a 
view to defraud the firſt onerous purchaſer. To put a ſtop to ſuch 
fraudulent practice, it was enacted by 1 540, c. 105. that whoever pur- 
chaſed lands on an onerous title, and attained peaceable poſſeſſion, 
ſhould be preferred to thoſe who claimed under a private or baſe 
right, though it ſhould bear a date prior to the other. Though the 
oppolition runs, by the words of this act, between onerous rights fol- 
lowed by poſſeſſion, and private rights, it was ſo explained by ſubſe- 
quent cuſtom, that an onerous and public right, whether followed by 
poſſeſſion or not, was preferred to a private right on which no poſſeſ- 
ſion had followed. Becauſe the preſumption of ſimulation or fraud, 
ariſing from the latency or private manner of executing baſe rights, 
loſt its force by the diſponee's poſſeſſion, a baſe right was from that 
period, i. e. as ſoon as the diſponee attained poſſeſſion, as effectual as 
a public one: and hence poſſeſſion was, to a baſe right, while this 
_ diſtinction continued, what the ſuperior's confirmation was to a pu- 
blic ; for the preference in a competition between the two, depended, 
not on the dates of their reſpective ſeiſins, becauſe neither of the 
rights was truly perfected by ſeiſin, confirmation being neceſſary to 
complete the one, and poſſeſſion the other. 

11. Baſe rights were not ſimply annulled by this act; they were 
only declared ineffectual in competition with rights followed by poſ- 
ſeſſion; which were by cuſtom interpreted to be public rights. When 
therefore theſe were out of the queſtion, the old law took place; 


which 


But are 0+ 
therwiſe com- 
pletely valid, 
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which conſidered baſe rights as completely valid. Hence alſo they Trr. VII. 
were ſuſtained, to force production of all ſeiſins, whether public or —vV— 


private. They alſo continued effectual, in competition with poſterior 

ratuitons infeftments, even public : and in a competition between 
two baſe rights, neither of which was accompanied with poſſeſſion, 
the firſt ſeiſin was preferable. 


12. Natural poſſeſſion, by cultivating the ground, and receiving the Both public 


rents for a year, is made an eſlential requifite, by the letter of the 


and private 
rights muſt, 


ſtatute, for making baſe rights eſfectual; and this continued neceſſary by aa 1617; 
by the ſubſequent practice, till regiſters were eſtabliſhed : but from Þ< »egitter- 


the 1617, when all ſeiſins were ordained to be publiſhed in the re-“ 


cords, the flendereſt acts, even of civil poſſeſſion, were ſuſtained for 
that purpole ; ſuch as, a ſimple citation, in a ſuit commenced on the 
title of a baſe infeftment, or payment of intereſt by the debtor, in a 
baſe right of annualrent, to the creditor. Thus alſo, the polleiſion 
of the principal lands was conſtrued to be the poſſeſſion of the war- 
randice-lands ; becauſe till the principal lands be evicted, there can 
be no acceſs to the warrandice-lands, The huſband's poſſeſſion was, 
upon the ſame ground, deemed the wife's : for the wife cannot attain 
the natural poſſeſſion of her jointure-lands during the hutband's life; 
and the liferenter's poſſeſſion was accounted that of the fiar, beca-:{c 
the fiar was excluded from the natural poſſeſſion by the liferenter. 
Yet this doctrine was not applicable to the caſe of a baſe right gramed 
by a father to his ſon with the reſervation of his own liferent, though 
the ſon was excluded from the poſſeſſion by the father's liferent, 
June 14. 1666, Home; becauſe a deſign to diſappoint creditors was pre- 
ſumed, both from the nearneſs of the relation between the diſponer 
and diſponee, and from the father's manner of executing the deed, 
by reſerving his own liferent, and under that title continuing his for- 
mer poſſeſſion, which naturally inſnared creditors into the belief that 
he had made no alienation which might be hurtful to them. 'Thus 
the rules of preference ſtood, where baſe rights were competing with 
public, in conſequence of the act 1540. But by that diſtinction, the 
right of lands became precarious, and was frequently made to depend 
upon an uncertain proof by witneſſes of the diſponee's poſlethon ; 
and there was no pretence for continuing it after the eſtabliſhment of 
our public records; wherefore it was enacted, by 1693, c. 13. That 
all ſeiſins ſhould, for the future, be preferable, according to the dates 
of their ſeveral regiſtrations, without reſpect to the former diſtinc- 
tions of baſe and public, or of being clad or not clad with poſſeſſion. 


13. Public rights to be holden of the granter's ſuperior, may be public rights 


perfected, either, firſt, by the ſuperior's confirmation of them; or 
adly; by his granting a charter to the diſponee upon the reſignation 


are perfected 
by confirma- 
tion or reſig- 


of the former vaflal ; of which fr. F 17.; and for this reaſon, the nation. 


grant by him to the grantee contains both procuratory of reſignation 
and precept of ſeiſin. When the grantee intends to perfect his right 
in the firſt way, by confirmation, he takes ſeiſin on the precept, and 
then procures the ſuperior's confirmation; by which, and no ſooner, 
the granter is diveſted, and the right eſtabliſhed fully in the grantee ; 
vid. ſupr. F 9. This confirmation uſed formerly to be written on the 
back of the charter or diſpoſition granted by the vaſſal: but doubts 
having ariſen fince the ſtatute, impoſing certain duties on deeds written 
on ſtamped paper or parchment, whether the ſuperior's confirmation, 
were it now written on the back of the charter, might not be ſet aſide 
as a ſeparate deed annexed to the ſame ſheet of parchment, it has been 


thought neceſſary, for removing all grounds of challenge, to make 


out 
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Book I. out the confirmation in a charter apart; in which the ſuperior re- 

c cites, at full length, the charter confirmed, and then ſubjoins his own 
confirmation or ratification of it. 1 : 

4+ vgrncder 14. Where two ſeveral public rights of the ſame ſubje granted 

determined by a vaſſal to different grantees, are confirmed by the ſuperior, the 

by the date of preference between the two muſt, by the general rules of law, be de- 


the confi F 6 : 
tim. termined by the dates, not of the rights confirmed, but of the con- 


firmations; becauſe, as public rights have no validity till coafirma- 
tion, it is the confirmation which perfects them; and the right firj} 
perfected ought to be preferred. This was expreſsly declared in con- 
firmations by the crown, 1578, c. 66. But as that act was barely de- 
claratory of our former law, without introducing any new rule, there- 
fore, though the letter of it be limited to confirmations by the crown, 
the ſame doctrine holds in thoſe granted by ſubject- ſuperiors, that 
the confirmation firſt obtained is preferable to the ſecond, though 
that ſecond ſhould have confirmed the firſt infeftment. The ſame 
{ſtatute directs, that no double confirmation of lands holden of the 
crown ſhould be granted for the future: but this injunction was im- 
proper; for the Barons of Exchequer, not being competent judges in 
the queſtion of double confirmations, nor to the nullities that may 
be objected to a firſt, cannot refuſe granting ſecond and third conſir- 
mations, periculo petentum, As to the queſtion, What is to be deemed 
the firſt charter of confirmation by the crown? It is evident, that as 
the preſenting a ſignature to the Barons, and the procuring it to be 
paſſed by them, are only previous ſteps to a charter, neither of th-jc 
are to be regarded, unleſs it appear that the grantee who pretented 
the firſt ſignature, has uſed all due diligence to perfect his right, and 
hath been obſtructed by the indirect practices, or, as it is commonly 
expreſſed, by the nimious diligence of his competitor, Dec. 6. 1676, 
Mill. Upon this ground, not even the date-of the charter of confir- 
mation can afford any ground of preference, becauſe the dates are 
inſerted in charters by the crown according to the time that the ſig- 
natures on which they proceed are paſſed in exchequer. It is there- 
fore that charter which firſt paſſes the great ſea] that is to be prefer- 
red; for it is the ſeal which perfects the confirmation, and ſerves 
in place of the royal ſuperſcription, Feb. 26. 1680, L. Clackmannan ; 
Harc. 589. 

Ff as of 15. The charter which confirms a public right, has effect from the 
confirma- date of the right confirmed, and gives that right the ſame force as it 
ys it had been confirmed immediately after making the grant; for it is 
of the nature of all corfirmations to operate retro, Sd. b. 2. f. 3 \ 26. 
But if any mid impediment ſhall intervene between the date of the 
charter granted by the vaſſal, and that of the confirmation, it hinders 
the confirmation from having that retroſpective quality. Thus, if 
the vaſlal, after he had granted a charter to one to be holden of the 
ſaperior, has granted a ſecond to another to be holden of himſelt, on 
which ſecond charter ſeiſin has been taken by the diſponee before the 
ſuperior's confirmation of the firit, that confirmation has no opera- 
tion upwards to the date of the charter confirmed, being obſtructed 
by the intervention of the baſe right, which was fully perfected by 
the ſcifin taken upon it, but has effect only from its own date; and 
conſequently the baſe right will carry the property of the lands pre- 
ferably to the public. Vet the public right muſt, in the caſe ſuppo- 
ſed, carry the ſuperiority; becauſe, as to that, the baſe right, which 
is incapable of tranſmitting the ſuperiority to the diſponee, can be 

no impediment, pe, Min. Pr. p. 62. 151, 152.: for the * | 
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the public right is, upon its confirmation by the ſuperior, fully ſub- Tr. VII. 
ſtituted in the place of the vaſſal who made it over to him; and con- 
ſequently he becomes ſuperior to the receiver of the baſe right, who 
before held the fee of that vaſſal. A right which is not perfected 
rior to the ſuperior's confirmation, cannot hinder the retroſpective 
effect of the confirmation, ex. gr. a baſe right on which ſeiſin hath 
not been taken, or an adjudication which hath been neither followed 
by ſeiſin, nor by a charge againſt the ſuperior, previoufly to the con- 
firmation of a public right: far leſs can the heir of him who has 
granted a public right, plead his anceſtor's death, as an impediment 
to prevent the effect of a confirmation granted by the ſuperior after 
that period; for though the diſponer's ſingular ſucceſſor may object 
to a public right granted by his author to another, as not properly 
confirmed, that plea is by no means competent to the diſponer's heir, 
who is bound to fulfil the deeds of his anceſtor: yet Craig ſeems to 


approve of a contrary deciſion, {b. 2. dieg. 4. 9 19. 

16. By the more common ityle of diſpoſitions, the diſponer grants When feitin 
an obligation to infeft, and a precept of ſeiſin, both a me and de me, kae —_ 
in the option of the diſponee; and ſeiſin is generally taken upon ſuch precept bot? 
diſpoſitions indefinitely, without ſpecially referring to either of glans 5 
two precepts. In that caſe, tus law, which conſtrues the ſeiſin in the 5 
manner molt beneficial to the diſponee, who has the right of option bats. 
to aſcribe it to either of the two kinds, conſiders it as a ſeiſin de me 
or baſe right; becauſe if it were accounted a pnblic right, it would 
be ineffectual until the ſuperior's confirmation. But if the ſuperior 
afterwards confirm the right, it is held from that period, as if it had 
been from the beginning a public right; ſee Fuly 15. 1680, Bib. of 
Aberdeen. It is univerſally agreed, that a right which only holds baſe 
of the granter, is not by the ſuperior's confirmation rendered public, 
fo as to make the grantee whoſe right is confirmed, immediate vaſſal 
to the ſuperior confirming ; for the ſuperior's confirmation of baſe 
rights is intended for purpoſes quite different, vid. ſupr. & 9. It is to 
the difference here ſtated between baſe and public rights that the fre- 
quent uſe of baſe rights in our practice has been owing : for many 
purchaſers avoided taking a public infeftment, not chiefly to avoid 
the expence of confirmation, but the better to ſecure their purchaſe ; 
becauſe a purchaſer, by accepting a public right from the diſponer, 
which is not effectual till it be confirmed by the ſuperior, was in dan- 
ger af being excluded by a ſeiſin taken before his, upon a baſe right 
in the perſon of another. The numerous ſubaltern rights deſcending 
from one down to the other, which are ſometimes to be found affect- 
ing the ſame lands, are the ſource of great intricacy in the convey- 
ances, and of difficulty in completing the proper titles : and, notwith- 
ſtanding the Britiſh ſtatute before cited, directing charges againſt ſu- 
periors, which was the remedy long ago propoſed by Lord Stair againſt 
this evil, 6. 2. f. 4. F 6. baſe rights have abated little of their frequency. 8 
17. Public rights, or tranſmiſſions a me, may be alſo perfected by up "I 
reſignation, which is that form of law by which a vaſſal ſurrenders i 
the feudal ſubject to his ſuperior. This act is ſometimes performed 
by the vaſſal himſelf, which is called re/ignation propriis manibus ; but 
moſt frequently by bis attorney, in virtue of the procuratory or war- 
rant to reſign contained in the grant, and is the warrant f all reſig- 
nations which are nat made proprits manibus. The proper ſymbols of 
reſignation are ſtaff and baton ; but a pen has, by immemorial cu- 
ſtom, been made uſe of to repreſent that ſymbol in the act of reſig- 
dation. Reſignation of borough-tenements in the city of Edinburgh 
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Book II. was, by a long erroneous cuſtom, made in the hands of one 

SV bailies, by the ſymbol of earth and ſtone; which was re be 
account of the univerſal error, Fount. Feb. 7. 1708, Young : but by an 
act of ſederunt the 11th of that month, the uſe of any ſymbol in re. 
ſignation, other than ſtaff and baton, is prohibited under the ſanction 
of nullity“. 

2 e. 18, The neceſſity of uſing ſpecial ſymbols in reſignation, 1s owing 
to the genius both of the Roman and Feudal laws, which, in gene. 
ral, retuſe ro admit either the acquiſition or tranſmiſſion of property 
without tradition. As feudal rights cannot be acquired without ſei. 
ſin, which imports a delivery of the ſubject to the diſponee, neither 
can they be tranſmitted or extinguiſhed without reſignation ; by 
which the ſubject 18 underſtood to be redelivered to the ſuperior, 
And hence ſimple renunciations, being only perſonal, have no ope- 
ration in the tranſmiſſion of real rights followed by ſeiſin, Craig, lib. z. 
dieg. 1. 21. & 22. ; Nov. 23. 1627, Dunbar; except perhaps in ſuch 
redeemable infeftments as are not ſo truly rights of property as bur- 
dens on it; as to which, vid. inf7. i. 8. 5 34. & 36. The form of re- 
ſignation is extremely {ſimple : The vaſlal, or his procurator, appears 
before the ſuperior. or his commiſſioners, and on his knee ſurrenders 
the lands to him by the delivery of a pen, which is accepted by the 
ſuperior ; and upon this act a notorial inſtrument is taken by him in 
whoſe favour reſignation is made, called the re/ignatary ; which the 
notary reduces into writing, and ſigns before witneſſes. But there is 
no written inſtrumeet of reſignation extended in the tranſmiſſion of 
burgal tenements, as the whole facts relative to the ſurrender are re- 
cited in the inſtrument of ſeiſin following on it. Though ſeiſin muſt 
be taken on the ground of the lands, reſignation may be made any 
where. ? | 5 

Reſignations 10. Lands are reſigned, either ad perpetuam remanentiam, or in fav 


3 rem. Where the ſuperior is to purchaſe the property, the vaſſal re- 
ſigns the feu to the ſuperior to remain with himſelf; by which ſur- 
render the property 1s conſolidated with the ſuperiority; z. e. he who 
before the lands were ſurrendered to:him, was veſted with the bare 
ſuperiority, acquires by the reſignation the property alſo of the lands 
ſurrendered. And as the ſuperior's original ſeiſin {till ſubſiſted, not- 
withſtanding the right by which he had given the property to the 
vaſſal, the ſuperior's former right of property revives on the vaſlal's 
reſignation, and conſequently is united to the ſuperiority without the 
neceſſity of a new infeftment. The vaſſal, on the other hand, where 
he purchaſes the ſuperiority from the ſuperior, muſt perfect his right 
upon his diſpoſition by ſeiſin, as any ſtranger purchaſer muſt have 
done who was not the proprietor-: and after it is thus veſted in the 
vaſſal, he muſt reſign the lands ad perpetuam remanentiam to himſelf as 
ſuperior, if he wants that the property and ſupertority ſhould go to 
the ſame ſeries of heirs. But as the ſame perſon cannot act in the 
reſignation, under the two inconſiſtent characters of ſuperior and 
vaſſal, the purchaſer, as vaſſal, muſt grant a procuratory to another 
for ſurrendering the lands to himſelf as ſuperior; and the reſignation 
proceeding thereupon conſolidates eo iþ/ the rights of property and 
ſuperiority. It is obvious that reſignations ad remanentiam are, in ei- 
ther of thoſe views, extinctions rat her than tranſmiſſions of the pro- 
| erty. | „ 
* : _ Since a reſignation ad remanentiam veſts the property fully in 
mT the ſuperior, without any ſubſequent ſeifin, it muſt be a real right 
in the ſtricteſt ſenſe, Nevertheleſs, when the regiſtration of rea) 
„il. Rull. Seifin, No. 5. : Tights 
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rights was made neceſlary by the act 1617, inſtruments of reſignation Tt. VII. 
1d remanentiam were not expreſſed in the ſtatute; by which omiſſion the 
ſecurity of purchaſers was left imperfect, who, though they might diſ- 
cover from the records whether the vaſſal diſponing ſtood infeft in the 
lands, could not know by the narroweſt inquiry whether he had not 
again ſurrendered them to the ſuperior. This defect is now ſupplied, 
by 1669, c. 3. which declares reſignations ad remanentiam null, if the in- 
\ruments be not regiſtered within ſixty days from their date, in the 
{me manner as ſeiſins and reverſions. Reſignations ad remonentian: 
of tenements holden in burgage, are excepted from this laſt ſtatute, 
provided the inſtruraents be recorded in the court-books of the 
borough ; but if they are not to regiſtered, the reſignations are null, 
according to the general rule of the act. In reſignations ad remaner- 
jam, mate, pot by a procurator, but by the reſigner himſelf, a ſpecial 
ſolemnity is introduced, by 1555, c. 38. not eſſential to other reſigna- 
tions, vi. that the reſigner, as well as the notary, mutt ſign the in- 
ſtrument of reſignation This rule was perhaps intended to be limi- 
ted to that caſe only where the reſigner had ſubſcribed no previous 
obligation or warrant for reſigning, that the reſignation might not 
reſt ſolely on the credit of the notary ; and Stair, leaning to this con- 
jecture, gives his opinion, that though the ſtatutory words be general, 
expreſſing no limitation, yet the inſtrument given proprizs manibus of 
the reſigner, even without his ſubſcription, is ſufficient, where he has 
granted any previous obligation to reſign; which opinion, abſtract 
from its equity, may derive ſome ſupport from 1 563, c. 81. 

21. Though upon the emerging of feudal caſualties the property The foperi- 
returns to the ſuperior, by the nature of the feudal contract, as free auc of the 
from burden as when the right was firſt granted, 7. 5. $ 79. ; yet when refignation is 
it returns to him upon his own acceptance of a voluntary reſignation _ — 
by the vaſſal, his conſent to the ſurrender is deemed equivalent to a on of all the 
confirmation of all ſach burdens charged upon the feu by the vaſſal burdens with 
as would have been effectual againſt his ſingular ſucceſſors, as fab- rt — 
feus, leaſes, rights of annualrent, &c. ; for the right ariſing to the charged the 
ſuperior from ſuch reſignation, ſince it flows, not from the nature of 8. 
the feudal grant, but from an act of the vaſſal's conſented to by the 
ſuperior, can be no better than the vaſlal's right: and if the law 
ſtood otherwiſe, all ſecurities competent to the real creditors of the 
vaſſal, or his tackſman, might be evacuated at once by his reſignation.“ Reſignations 

22. Reſignations in favorem are thoſe which are made, not with an“ Aten. 
intention that the property of the lands refigned ſhould remain with 
the ſuperior, but that it may be again given by him, either to the 
reſigner himſelf, or to a third party. When the reſigner ſurrenders 
the lands in favour of himſelf, without propoſing any alteration in 
the former inveſtiture, there is no proper tranſmiſſion; becauſe the 
right immediately returns in its former condition to him from whom 
it came: but if he reſigns from himſelf, and a certain order of heirs, 
in favour of himſelf and a different order of heirs, or if he reſigns a 
ward-holding, that it may be returned to him feu or blanch, the 
right changes its nature in theſe reſpects, and ſo is truly a tranſmiſ- 
fron. In reſignations in favorem, the ſuperior, after receiving the 
ſymbol of reſignation from the vaſſal, muſt again deliver it, either to 
the reſigner himſelf, if he refigned in his own favour, or to any third 
perſon in whoſe favour the lands were truly reſigned ; whereas in re- 
ſignations ad remanentiam, the bare acceptance of the ſymbol by the 


ſuperior completes the act of reſigning. 
| | 23. The 


* See Kaimes's elycidations, Ant, 31. Deminium rale of utile, 
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Book II. 23. The inſtrument which bears the ſuperior's acceptance of the 
| Cot vaſlal's reſignation in favorem, creates a perſonal obligation on the ſy. 
ligation on perior to perfect the right, by giving charter and ſeiſin to the reſig. 
the ſuperior natary : but till it be thus perfected, the reſignation cannot have the 
cope bu eil real effect of a reſignation ad remanentiam, ſo as to eſtabliſh the pro- 
it is perfect · perty in the reſignatary; becauſe ſeiſin is eſſential to the compleating 
2 dete of the feudal right of heritable ſubjects. Neither can the property 
ted: not be transferred to the ſuperior by the ſurrender of the lands to him; 
becauſe delivery itſelf, if it be not accompanied with an intention, or 
animus, to transfer the property upon ſome ſufficient or habile title, 
as ſale, donation, Sc. can have no ſuch effect; and in reſignations 
in favorem, there is not only no Habilis cauſa transferendi dominii, but, on 
the contrary, the ſurrender is made with a ſpecial view to convey the 
property to another, and under the expreſs quality, that the right 
ſhall not remain with the ſuperior. The fee, therefore, continues 
veſted in the reſigner, in the intermediate period between the reſigna- 
tion, and the perfecting the reſignatary's right from the ſuperior by 
ſeiſin, Cr. lib. 3. dieg. 1. H 17.; for the reſigner cannot poſſibly be di- 
veſted, till he in whoſe favour the reſignation is made be inveſted, 
It is becauſe our law has conſidered ſuch reſignations as perſonal and 
incomplete rights, till ſeiſin, that when inſtruments of reſignation ad 
remanentiam were ordained to be regiſtered, becauſe theſe were real 
rights, no ſuch proviſion was made for reſignations in faverem : and 
from hence it follows, that the firſt ſeifin on a ſecond reſignation is 
preferable to a poſterior ſeiſin upon the firſt refignation. Yet as the 
ſuperior's acceptance of a firſt reſignation lays him under an obliga- 
tion to perfect the reſignatary's right, he becomes liable to him in 
damages, if he ſhall counteract this obligation by accepting a ſecond 
ſurrender, on which a prior ſeiſin may be taken to the prejudice of the 
firſt reſignatary. 8 . | 
pr TY 24. If the reſigner is not truly diveſted by the reſignation, and con- 
regard to the ſequently continues vaſſal, till ſeiſin, the caſualties of ſuperiority muſt 
calualues. neceſſarily fall by the death or delinquency of the reſigner, ex. gr. 
ward and recognition, while theſe ſubſiſted, Nov. 14. 1677, Purves, 
And from the ſame doctrine one might be apt to conclude, that the 
lands cannot fall in nonentry, by this reſignation ; for nonentry is ex- 
cluded while there is a vaſlal in the lands not diveſted : yet all our 
writers aſſert the contrary, upon this ground, that the ſervices due 
by the vaſial cannot be exacted from the reſigner by the ſuperior 
who has accepted a reſignation from him ; and as no ſuperior ought 
to be deprived of the feudal ſervices, merely for doing an act at the 
vaſſal's own defire, the ſuperior therefore is intitled to the nonentry- 
duties from the reſigner, till he get a vaſſal from whom he can with 
congruity demand theſe ſervices. But if any obſtruction is thrown 
in the way of the reſignatary's ſeiſin by the ſuperior himſelf, he can 
from that period, have no claim to the nonentry-duties ; for he has 
himſelf to blame that he is not provided with another vaſſal, Cr. lib. 3. 

dieg. 1. \ 16. et ſeqq. ; Dirl. v. Reſignation ; St. b. 3. l. 2. H 12. 
8 25. If one who ſtands infeft in lands or annualrents, and has been 
with the pro- in the poſſeſſion of them for forty years, ſhall be afterwards called in 
— uu re. queſtion, for want of procuratories to reſign, or of warrants to take 
ſeiſin, it is declared by 1594, c. 214. that the poſſeſſor cannot be com- 
pelled to produce any of thoſe in the action brought againſt him at- 
ter the forty years; and that the want of them {ſhall be no ground 
for ſetting aſide his right, if the charter and ſeiſin on which his poſ- 


ſeſſion proceeded be extant. By the uniform cuſtom about the * 
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of that act, procuratories or precepts were written on paper or parch- Tir. VII. 


ment apart from the charters or diſpoſitions, of which they were tru- 
ly apart; and the view of the act was, that the validity of ſeiſins 
which had taken effect by forty years poſſeſſion, ſhould not depend 
on the preſerving detached writings that conſiſted moſtly in form, 
and might therefore be thorght by the parties little worth the keep- 
ing. Though therefore prceuratories for reſigning, and precepts of 
ſeillin, muſt by the preſent law be ingrofled in the charter, or other 
. deed of alienation, a ſeiſin cannot by itſelf conſtitute a valid right on 
the footing of this act, upon pretence that it lays no necetlity on the 

ſſeſſor to produce theſe procuratories or precepts ; for the flatute, 
far fron diſpenſing with the production of the fundamental deeds 
which diveſt the granter, or from reſting the whole grant on the faith 
of a notary, requires the exiſtence of the charter, of which the pro- 
curatory or-· precept make a part, as an expreſs condition of the enact- 
ment. Nay, though an eſtate ſhould be ſettled by a bare procura- 
tory of reſignation, without any charter or diſpoſition, which is now 
frequently practiſed, the procuratory muſt be produced to ſupport 
the right, even after the forty years; becauſe the procuratory is in 
that caſe the only deed of conveyance, and fo ſupplies the place of 
the charter. This ſtatute relates only to reſignations in favorem ; for 
reſignations a remanentiam are of themſelves effectual to extinguith 
the right of the reſigner without any ſubſequent ſeiſin. In burgage- 
tenements, a ſeiſin which bears reſignation to have been made, is al- 
ways ſuſtained without producing any inftrument on which it pro- 
.ceeded ; . becauſe in theſe no written inſtrument is extended upon the 
act of reigning ; vid. /upr. $ 18. This act 1594 is not rendered uſe- 
leſs by the poſterior ſtatute of preſcription in 1617, which in certain 
events ſecures the poſſeſſor after forty years, upon production of a 
ſeiſin or ſeiſins, though he ſhould not produce the-charters, or other 
warrants, on which they have proceeded: for that laſt act requires 
peaceable and uninterrupted poſſeſſion, upon ſucceſſive ſeiſins, ſtand- 
ing for forty years together; whereas poſſeſſors may be intitled to 
the benefit of the firſt act, without either of theſe requiſites, S. b. 2. 
& 4% y-19- Hitherto of tranſmiſſions executed voluntarily by the 
granter. But creditors in real rights may be ſometimes compelled 
by law to make conveyances of them, either to judicial purchaſers or 
poſtponed creditors ; as to which ſee inf7. t. 12. $ 66. 


26. Not only complete feudal rights, but incomplete perſonal ones, Obſervations 
as diſpoſitions or charters not perfected by ſeiſin, are ſubjects capable _—_ _ 
of tranſmiſſion. Upon this article the following obſervations may —— 


be proper: Fir/t, Where one who has a bare perſonal right of lands rights. 


makes it over to another, the diſponee 1s not by that conveyance 
veſted in the feudal or real right of the ſubject diſponed. As the 
. granter's right was perſonal, ſo muſt that of the diſponee be; for one 
cannot transfer a right to another which 1s not 1n himſelf: and though 
diſpoſitions granted by thoſe who are not themſelves infeft, uſually 
contain precepts of ſeiſin, as if the granters could give ſeiſin; yet 
ſuch precepts, being granted a non habente poteſtatem, muſt be ineffec- 
tual to the diſponees. 2dly, Though ſeiſins proceeding on ſuch pre- 
cepts are originally invalid, they may acquire validity upon ſeiſin 
taken by the diſponer ; becauſe from that moment he is in a capa- 
city to infeft the diſponee ; ſo that his ſeifin accrues to the diſponee 
by the rule explained above, 5 3. ; S.. B. 3. f. 2. H 2. 3dly, By our 
former practice, where a perſon not infeft in lands, diſponed his right, 
firſt to one, and afterwards to another, the firſt diſponee was prefer- 
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red to the ſubject, upon this ground, that one whoſe right to lands 
was merely perſonal, which is no more than a us obligationis, may di. 
veſt himſelf fully by any perſonal deed properly expreſſing his wil 
to transfer the right; ſo that, after the firſt diſpoſition, no right i; 
left in the diſponer which can be carried by the ſecond, Dec. 8, 1710 
Rule ; Dec. 19. 1710. Erſkine. But this rule, beſide that it is not juſt}; 
applicable to feudal rights, which require ſeiſin to perfect them, ren. 
dered the ſecurity of ſingular ſucceſſors precarious, ſince there is n, 
ncceliity ot regiſtering any perſonal right. It is therefore fixed h 
the latter practice, that the granter of a perſonal right of lands is nc; 
ſo diveſted by a firſt diſpoſition, but that he may eflectually male 
over the right to another, either by voluntary or judicial conveyance. 
and that the preference between the two diſponees ought to be (6. 
tled, not according to the dates of the ſeveral grants, becauſe the. 
cannot be diſcovered by the records, but according to the priority of 
the ſeiſins following on them, Home, 59. Nor can it hurt the prege- 
rence of the diſponee firſt infeft, though his author's right thoulq 
continue perſonal till ſeiſin be alſo taken by his competitor, ome, III. 
Nor even though it ſhould remain perſonal till the competition: for 
It is in his power to infeft his author when he will; and at what 
time foever the author's right is thus perfected, his ſeiſin accrues, not 
equally to both diſponees, but to him alone who obtained the firit 
ſciſin upon his diſpoſition. 


1 IT. VIII. 
Of Redecmable Rights. 


TEUDAL Tights have been hitherto diſcourſed of as they are ſimple 
and abiolute: but becauſe ſundry heritable rights are conditi- 

onal, or limited, it may be proper to explain in whatretpects theſe differ 
from abſolute rights. The conditions moſt uſually inſerted in char- 


ters, either regard the order of ſucceſſion; or, 200, they are limitations 


impoſed on the grantee in the uſe of his property; or, 3dly, they ſet 
bounds to the duration of the right. The firſt two ſhall be afterward 
handled, under the head of tailzies 6. 3. . 8. The lait fort, which is 
applicable only to rights which in the law of Scotland are called re- 
decmable, is to bethe ſubject of this title. 

2. A redeemable right is defined by Mackenzie, that which returns 
to the diſponer or granter on payment of the ſum for which it was 
granted. But this definition is formed ex eo quod plerumque fit : tor 
rights may be granted redeemable upon the payment of any determi- 
nate ſum by the granter, though no value whatever hath been given 
for them; ex. gr. a gratuitous diſpoſition by a father to his ſon, re- 
deemable on payment of a roſe noble. Nay, nothing hinders a right 
from returning to the granter without the payment of any ſum; as if 
one ſhould make over lands to a ſtranger, with a clauſeof return to him- 
ſelf on the exiſtence of iſſue of his body. And though a right of this 
ſort cannot be called redeemable in the ſtrict grammatical ſenſe of the 
word, ſince no price is paid for recovering it, it carries with it all the 
properties of a redeemable right. Under the appellation, therefore, 
of redeemable rights, all thoſe may be included, in which a power or 
faculty is, in a certain event, or within a certain period of time, or 


without any reſtriction in point of time, competent to the debtor, or 


the granter of the right. This power to redeem is called 4 rig of re- 


verſion 
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venſion, becauſe it is by that power that the ſubject granted is made to Tf 7. VIII. 

revert to the granter. Reverſions are either legal, which ariſe from 

the law itſelf, as in appriſings or adjudications, which by ſtatute are 

declared redeemable within a certain term after their date; or con- 

ventional, which are conſtituted by the agreement of the parties, whe- 

ther they be incorporated in the body of the right, or granted in ſe- 

parate writings. A reverſion, when adjected to a proper ſale, is truly 

the paZum de relrovendendo of the Roman law, by which it is ſtipula- 

ted, that the ſeller hase a power of buying back his property within a 

time particularly ſpeciſied, at the price he got for it. But reverſions 

were, by the uſage of Scotland, uted molt frequently in rights grant- 

ed by a debtor in {ecurity of the ſums advanced to him by his credi- ., 1 

tor; which are chiefly three, wadſets, infeftments of annualrent, and 

thoſe which get the ſpecial appellation of rights in ſecurity, 

z. The nature of a wadier may be known by its name. Jed, in wragge. 

the old Saxon language, ſignified a pledge; and /et is a word made uſe 

of to denote a temporary right of lands, or its fruits. Thus, tacks are 

called /ets ; ſo that a wadſet is a temporary right, by which lands or 

other heritable ſubjects are impignorated by the proprietor to his cre- 

ditor in ſecurity of his debt. A wadſet differs in nothing, as to its 

conſtitution by ſciſin, from other heritable rights: its ſpecialities lie 

only in the right of reverſion. As the names of debtor and creditor are 

ſeldom made uſe of but in the caſe of moveable debts, the debtor who 

receives the money, and grants the wadſet, is called he rever/er, be- 

cauſe he is intitled to the right of reverſion ; and the creditor, to whom 

the wadſet is granted, gets the name of wad/e/ter, becauſe the right of 

the wadlet is velted in him. 

4. Originally the property of the lands wadſet remained with the charges in 

debtor, agreeably to the genuine nature of impignoration; it was the _ Ne 

polleſſion only which was transferred to the creditor for his ſecurity, um E 

Reg. Maj. J. 3 c. 2, 3. &c. Wadſets continued to be proper pledges ts, which 

for ſome centuries, It appears from the ſtyle of a right of wadfet g.“ 988 

granted in the year 1419, preſerved by Skene, v. Rever/ion, that they 

were then executed in the form of a charter; by which the reverſer 

impignorated the lands to his creditor, to be enjoyed by him till pay- 

ment of the ſum lent ; ſo that the debtor was ſufficiently ſecured in 

his right of reverſion, it having been expreſſed in gremio of the charter 

granted by himſelf. But not long after, the form changed gradually 

from a right of pledge to-a deed of alienation ; the property of the 

lands was given by the charter abſolutely to the creditor ; and the 

debtor, in place of being ſecured in his right of redemption by a clauſe 

in the charter, as was the former practice, got letters of reverſion from 

the creditor in a ſeparate writing. By theſe means, wadſetters, who 

appeared from the face of their rights tobe the irredeemable proprietors 

of the wadſet lands, had it in their power, by alienating them in fa- 

vour of a ſtranger, to evacuate the reverſion competent to the debtor, 

which being in its genuine nature a perſonal right, was indeed obli- 

gatory on the wadſetter and his heirs, but could have no force againſt 

his fingular ſucceſſors. To obviate this fraudulent practice, all rever- 

ſions, though granted in writings apart, were, by 1469, c. 28. to be 

afterwards explained, declared to be effectual to the reverſer againſt all 

lingular ſucceſſors in the wadſet right. Creditors ſeldom chuſe, by 

the preſent practice, to ſecure their debts by way of wadſet; but 

when they do, the right 1s commonly executed in the form of a mu- 

tual contract; in which the reverſer does not barely impignorate, but 
; alienate 
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Book II. alienate the lands, in conſideration of the ſum borrowed by him; ang 
◻E the wadſctter, on the other part, grants the right of reverſion, 

If rights of $5» The opinion delivered in general terms by all our writers, that 

reverſion are rights of reverſion are /tri@! juris, and that therefore they go neither 


ricti juris, 


to heirs nor aſſignees where theſe are not expreſſed, Cr. lib. 1. dieg. 9. 
I 33. verſ. Sed ut, and lib. 2. dig. 6. 3.; Hop. Min. Pr. \ 171.; St. b. 2. 
1. 10. §7.; Mack. & 4. b. t. is hardly reconcileable, either, 5, to the 
known rules of law, or 24H, to our practice. Tho' a reverſion adiccted 
to a proper ſale of lands, ought not perhaps to be ſtretched beyond 
the words expreſſed in it, becauſe it tends to weaken or ſuſpend the 
right of property, which the purchaſer hath acquired for a valuabke 
conſideration, 1%. b. 3. t. 3. H 12.; yet in wadſets, where the value of 
the lands ſeldom fails greatly to exceed the amount of the debt for 
which they ſtand impignorated, a right of redemprticn ought to te. 
ceive the moſt liberal interpretation; becauſe the tavour lies alcogether 
for the reverſer: and hence the actio pignoratitia of the Romans, for 


making the redemption of a pledge effectual, was deemed an di be 
dei. 


They are net 6. As to our practice in this article, it has been adjudged by repeat. 


ſo in our piac- 


tice. 


ed deciſions, that reverſions need not, like rights of a ſtrict interpreta- 
tion, be fulfilled in their preciſe terms, Dec. 11. 1638, Finlay/on ; Feb. I. 
1667, Cred. of Murray. And in a late caſe, where the reverſion re- 
quired conſignation in gold and filver, confignation upon an order of 
redemption, though in bank-notes, was adjudged effeQual to found 
the reverſer in a right of redeeming the lands at the next term, upon 
payment of the redemption-money 1n. current ſpecie, without the ne- 
ceſſity of uſing any new order, New Coll. i. 194. Thus alſo, though 
the reverſion ſhould not expreſs a power of redeeming from the heir 
of the wadſetter, as well as from himſelf, redemption is competent 
againſt the heir, if the words can admit of that conſtruction, Feb. 6, 
1630, Muir. And reverſions, even when they are adjected to proper 
ſales are found to be deſcendible to the reverſer's heirs, if there be no 
clauſe diſcovering the intention of parties, that the right of reverſion 
ſhould be perſonal to the reverſer himſelf, Jan. 9. 1662, E. Moray. 
Thus, laſtly, though the clauſe of reverſion ſhould be explicit, that 
the reverſer ſball have no right to redeem but with his own proper 
money, ſuch clauſe is diſregarded, as catching an undue advantage of 
the debtor's neceſſities ; and conſequently it is competent to him to 
redeem the wadſet, either with his own, or with borrowed money, 
New Coll. ii. 182. | 


Ir ther are 7. It cannot be diſſembled, that our ſupreme court have in their 


tranſmiſſible deliberations upon this point, aſſumed the poſition, that reverſions are 


without bea - 
ing te aſſg- 
- HEES» 


not tranſmiſſible by any voluntary conveyance, unleſs they bear ex- 
preſsly to aſſignees, Dec. 6. 1661, Home; Font. Jan. 2. 1696, Burnet ; | 
upon this medium, that reverſions are mere faculties, which are per- 
ſonal, and conſequently not tranſmiſſible by thoſe who are intitled to 
them till they be exerciſed. But, fit, if rights of reverſion be truly 
perſonal to the reverſer, why has our practice made them deſcendible 
to his heirs? for the reaſon why leaſes, though they deſcend to heirs, 
cannot be tranſmitted by aſſignation, ſapr. b. 6. H 31. is by no means 
applicable to reverſions. 24ly, The diſtinction between rights and 
faculties appears, in ſo far as relates to this particular, to be without 
a real difference: for what are the moſt part of our predial ſervitudes, 
and numbers of other rights, but powers veſted in one perſon over the 
property of another? which rights are nevertheleſs univerſally under- 
ſtood to go to aſſignees, though aſſignees ſhould net be 9 

| 8. But 


Fed l * 
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$. But however this point might be determined, the following po-T:T. VIII. 

tions are inconteſtable: Fiyſt, That where an order of redemption 
js uſed by the reverſer, in conſequence of which the redemption- mo- — 
ney is conſigned, that order is aſſignable, though aſſignees ſhould not judged by 
be expreſſed in the reverſion, ſaid Dec. 6. 1661, Home; becauſe the fa- creditors. 
culty to redeem is by the conſignation actually exerciſed, and fo is 
converted into a proper and eſtabliſhed right: and as the conſigned 

money is tranſmiſſible to an aſſignee, the aſſignee muſt be entitled to 

a proſecution of the redemption by an action of declarator. 2aly, It 

is a fixed point, that reverſions, though they ſhould not bear to aſſig- 

nees, may, out of favour to creditors, be carried by ad;udication, 

which is a legal alignment, Fourt, July 30. 1680. Bruce, obſer ved Dick. ii. 

þ. 79. Nay, it may be maintained, though Hope inclines to the con- 

trary opinion, Min, Prod, ſaid 5 171. that even where atlignees are 
excluded, reverſions may be adjudged by creditors : for as the rever- 

ſer hath it in his power to uſe an order of redemprion upon his right, 

by which all are agreed that the right of reverſion becomes tranſ- 
miſſible, if he thall refuſe to exerciſe that faculty for the benefit of 

the creditors, the law ought to ſupply that defect by the proper dili- 

gence of the creditor himſelt. This diſtinguiſhes the caſe of rever- 

ſions, from leaſes where aſſignees are excluded: for the reaion why 

{ach leaſes are not adjudgeable is, that the tackſman's right to poſſets 

is, by the leaſe, made perſonal to himſelf; fo that he cannot, by any 

circuit, transfer that poſſeſſion to another; nor, conſequently, be ac- 
cuſed of injuſtice for not conveying to his. creditor a right which that 
<creditor cannot hold. 

Sir George Mackenzie, in his obſervations upon act 1469, c. 28. Reverſions:e 
which firſt declares reverſions, though not engroſſed in the body of be effsdkuala- 
the wadſet, effectual againſt the wadſetter's ſingular ſucceſſors, con- —— 
trary to their genuine nature, affrms, chat it behoves the reverſer to mult be re- 
record his reverſion, in order to give it the effect conferred on it dey 
the ſtatute. But that doctrine ſeems to have no foundation in the 
enactment : for the firſt part of it gives to reverſions the force of real 
rights, without the leaſt mention of regiſtration ; and the laſt part of 
it contains barely an injunction to. the clerk-regiſter, to receive them 
into his record, if the reverſer {hall demand it, in order to preſerve 
his right from periſhing, together with a declaration, that the pro- 
duction of an extract of them from the regiſter ſhall be as effectual 
to the reverſers as if their principal rights were produced. By this 
means, though the reverſer was by that ſtatute ſecured againſt the 
fraudulent alienation of the lands by the wadſetter in favour of a 
ſtranger, the ſecurity of purchaſers was rendered moſt precarious ; 
who, after having acquired lands on the faith of a right which ap- 
peared ex facie irredeemable, might nevertheleſs have been obliged to 
yield them up to a reverſer; whoſe right they could not, after the 
narroweſt ſearch, find out, by the records. And it was on account of 
this inſecurity, that reverſions were, by a later ſtarute, 1617, c. 16. 
not only allowed, but directed, to be regiſtered in the regiſter. of ſei- 
fins and reverſions; without which regiſtration, they continue inef- 
fectual againſt ſingular ſucceſſors: ſo that now a purchaſer of lands 
from one whoſe right appears to be abſolute, is ſafe in his purchaſe, 
though his author ſhould have granted a reverſion in a writing apart, 
if he perfect his diſpoſition by a ſeiſin duly regiſtered before the re- 
-giſtering of the reverſion ; becauſe a reverſion unregiſtered being 
-merely a perſonal right, cannot come in competition with a right thus 


compleated by ſeiſin, which is real. 
Vo. I. 4 K 10. This 
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,Boox II. 10. This laſt ſtatute, 1617, requires the regiſtration of reverſiong 
—— aſſignations, and diſcharges of reverſions, renunciations of wadſets 
— — Alter and grants of redemption; and it even enjoins the regiſtering of bonds 
ſein taken or obligations for granting reverſions; which proves, that the legiſla. 
— wad· ture underſtood bonds of reverſion to be, in conſequence of the aq 
Eik to rever. 1409, real rights, in as proper a ſenſe as formal reverſions. Reverſions 
ſions. themſelves muſt, by the ſtatute, be recorded within ſixty days after 
81 their date; but it is declared ſufficient, that bonds of reverſion be 
regiſtered within ſixty days after ſeiſin taken by the wadſetter upon 
his wadſet; becauſe till then the wadſet continues a right merely 
perſonal, and conſequently may be affected by any deed, though not 
regiſtered. Grants of redemption, (i. e. grants declaring the lands to 
be redeemed), and renunciations of wadſets, when couligned in an 
action of declarator, may, by the ſtatute, be regiſtered at any time 
within ſixty days after the date of the decree by which they are or. 
dained to be given up to thoſe having intereſt in them. An eik, er 
addition, to a reverſion, does not, as one might conjecture from it; 
name, enlarge the right of the reverſer ; but is, on the contrary, a 
limitation of it. It is a deed granted by the reverſer, acknowledging 
the receipt of a farther ſum borrowed from the wadſetter, and decla- 
ring, that the wadſet ſhall not be redeemable, till the payment of the 
laſt debt as well as the firſt. Theſe eiks, though they are not ſpecial. 
ly mentioned in the ſtatute, yet being conditions adjected to the re- 
verſion, muſt be governed by the ſame rule that governs the rever- 
ſion itſelf, of which they make a part; and are therefore real rights 
affecting the reverſer's ſingular ſucceſſors, provided they be regiſtered 
according to the directions of the act. 
AGgnations 1 I. An aſſignation of a reverſion, if it be intimated to the wad- 
of reverſions ſetter, interpels ſufficiently the wadſetter to whom the intimation is 
l made, from renouncing the wadſet in favour of the original reverſer, 
| though he ſhould offer payment. But to make the aſſignation eſſec- 
tual againſt the wadſetter's ſingular ſucceſſors, it muſt be regiſtered 
in the ſame manner as the reverſion itſelf; and in that caſe it requires 
no intimation, Dec. 5. 1665. Beg. Thus regiſtration founds a prefer- 
ence to the aſſignee, in competition with eiks, diſcharges or aſſigna- 
tions granted by the reverſer, whether before or after his right, if 
they have not been regiſtered before it. Thus, a ſecond aſſignation of 
a reverſion firſt regiſtered, is preferable to an aſſignation prior in date 
which is laſt regiſtered : and thus an eik granted by the reverſer after 
he is diveſted of his right by an adjudication, the abbreviate of which 
is on record, or by a regiſtered conveyance, is not effectual to the wad- 
ſetter againſt che adjudger or aſſignee, whoſe tranſmiſſion was made 
real by regiſtration before the granting of the eik. 
Some rever- 12. The act 1617 excepts two kinds of reverſions which are decla- 
ſions require red real without regiſtration:; Firſt, Reverſions inſerted in the body 
as 4 —— the right granted to the wadſetter; becauſe the ſingular ſucceſſor 
ence of rights in the wadſet is ſufficiently certified of the reverſion, though it ſhould 
of reverſion. not be regiſtered, by looking into his own Tight, which bears it in 
gremio. 2dly, Reverſions of lands within borough are likewiſe ex- 
cepted from the act; the reaſon of which is not ſo obvious. Mac- 
kenzie's conjecture, that the exception from the ſtatute of ſeiſins of 
burgage-lands was founded on the exactneſs of town-clerks in re- 
cording them in the borough-books, is not applicable to reverſions; 
for theſe may be granted without the knowledge of the common 
clerk, But that exception, whatever its reaſon may have been, was 
ſoon perceived to weaken the ſecurity of the purchaſers of burgage- 
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tenements. This occaſioned the paſſing of the act 168r, c. 11. which Tr. VIII. 


extended the neceſſity of regiſtration to reverſions of tenements with 


in borough. A doubr may be moved, which has not been hitherto 
cleared by any deciſion, whether rights of reverſion, when duly regi- 
tered, fall under theaCt 1693, c. 13. intitled, A# concerning the preference 
f real rights, ſo as to be preferred according to the dates of their ſe- 
reral regiſtrations ? or whether their preference-ought to be governed 
by their own dates? The words of the act, real rights ꝛoberen on ſeiſins 
gall be taken, have the appearance of excluding reverſions from their 
rule of preference thereby eſtabliſhed, fince theſe admit not of ſeiſin j 
et the extenſion of the act to reverſions is favoured, not only by the 
rubric of the title, but by the reaſon of the law, which is explained 
above, J. 3. H 42. and is alike applicable to all real rights. Neither is 
this extenſion inconſiſtent with the clauſe of the act deſcriptive of the 
rights falling under it; the firſt words whereof may be reaſonably in- 
terpreted to comprehend every real right, whether of property, an- 

nualrent, ſervitude, Sc.; the taxative words which follow having 
been, poſſibly added for no other reaſon, but that real rights, for the 
greateſt part, are conſtituted by ſeiſin. 


— 


13. It was uſual in wadſets to add a condition to the reverſion, that Tack hy the 


even after the redemption of the lands, the wadſetter ſhould hold reverſer to 
them in leaſe for a certain number of years, for payment of a tack. 2% ater 


duty equal to the intereſt of the ſum lent. As this tack-duty was 
molt frequently far below the rent of the lands, it was enacted by 
1449, c. 18. that where lands were granted in wadſet, and afterwards 
taken in leaſe by the wadſetter for a fixed term of years, for half mail, 
or thereby, ſuch leaſes ſhould not be valid if they were not ſet for the 
yery mail, or thereby. Though there be an apparent incongruity, or 
rather inconſiſtency, in the words of tbis act, its intention is obvious, 
that leaſes granted to continue after redemption, ſhall not be valid 
if the tack-dury be not 1n ſome degree proportioned to the value of 


the rent; and by comparing the two expreſſions, it would ſeem, that 


ſuch leaſes are to be ſuſtained as are granted for more than the half 
of the true rent. In thoſe leaſes, the rent of the lands is to be con- 
fidered, not as it ſtood at the time of the redemption, but the time of 
granting the wadſet: for wadſetters, in the view of ſuch low leaſes, fre- 
quently improve the lands at a conſiderable expence during the ſub- 
fiſtence of the wadſet; and it would be hard to deprive them of the 
benefit of that improvement made with their own money and indu- 
ſtry; eſpecially ſince that benefit is to accrue to the reverſer at the 
expiration of the tack, Feb. 17. 1672, Douglas, Leaſes thus granted, 
being in effect eiks to a reverſion, are effectual, not only againſt the 
heir, but againſt the ſingular ſucceſſors of the reverſer who grants 
them, provided they be recorded as the law directs. 


14. Rights of reverſion are for the moſt part perpetual, leaving the Pa gi 


reverſer at liberty to redeem at what time ſoever he pleaſes, without 


reſtriction. Theſe being mere faculties, can be exerciſed quandocunque,h 


commiſſrie in 
ignoribus, 
ow far ef- 


and therefore are not loſt by any preſcription of time, inf7. b. 3. 1. 7. fectual. 


10. But a condition is adjected to ſome reverſions, called in the Ro- 
man law pacrum legit commiſſoriæ in pignoribus, by which it 1s ſtipulated, 
that if the debt be not paid againſt a determinate day, the right of 
reverſion ſhall be irritated, and the ſubject impignorated become the 
irredeemable property of the creditor-wadſetter. This condition was 
accounted by the Romans contra bonos mores, and therefore abſolutely 
reptobated by their law, I. ult. C. De pad. pign. But as ſuch clauſes, 
however rigorous they may be, cannot be called unlawful, it was _ 
| a clare 
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clared by act of ſederunt Nov. 27. 1592, that they were to be explain. 
ed according to their expreſs words and meaning; ſce alſo 1661, c. 62. 


werſ And as to. Agreeably to this act of ſederunt,' no conventional 


Reverſions 
when tranſ— 
miſſible by 
ꝛſſigna: ion. 
when by diſ- 
poſition. 


irritancy could be purged by our old practice, even by the offer of 


payment before ſentence, Had. Feb. 19, 1611, L. Barſkeoch. But by the 
more modern deciſions, a diſtinction hath been made between irritant 
clauſes, penal and not penal. Where the clauſe 1s not penal, as in an 
irritancy adjected to a ſale for a juſt price, it is ſtrictly adhered to, 
and the irritancy is incurred without any previous declarator, Jay, 15 
1679, Beatſon ; ſupr. t. 5. H 25: but in penal writancies, and particu— 
larly in thoſe adjected to wadſets, where the fum lent falls alway, 
ſhort of the value of the lands, the law has leſs regard to the word; 
of the contract, than to that equality which ought to be preſerve 
between the parties, and therefore ſoftens the rigour of the act of fe. 
derunt, by indulging to the reverſer a power to redeem, even afte: 
clapſing of the term of redemption, as long as the irritancy is not de. 
clared, Feb. 1. 1667, E. Tullibardine. Yet the reverſer may be cut out 
of his right without any previous declarator, by preſcription, where. 
of the courſe begins to run from the expiration of the term of re. 
demption; for if he do not redeem tor forty years after, and ſufſſer 
the wadſetter to continue for that whole ſpace in the poſſeſſion of the 
lands, he 1s for ever forecloſed by preſcription, though the wadlſetter 
ſhould have obtained no declarator, Home, 102 x. 

15. Rights of reverſion, where they are ſubjects capable of being 
conveyed, are tranſmitted ſometimes by ſimple aſſignation, and ſome- 
times by diſpoſition and ſeiſin. If the wadſet be exccuted in the old 
form of impignoration to the creditor, which is quite conſiſtent with 
the right of property in the debtor, the reverſion, becauſe it includes 
in that caſe the right of property, ought to be tranſmitted by a deed 
bearing precept of ſeiſin: but where it is granted in the form of an 
alienation, and the reverſion founded ſolely on the wadſetter's obliga- 
tion, the wadſetter is proprietor ; and the only right remaining in the 
reverſer being a right to redeem, which 1s perſonal, may, like other 
perſonal rights, be tranſmited by aſſignation. Hence an adjudication 
of a reverſion of a wadſet of this kind, though not followed by ſeiſin 
or by a charge againſt the ſuperior, -carries the full right of the ſub- 
je adjudged ; and is therefore preferable to a poſterior adjudication 
of that reverſion upon which a charge hath been given to the ſupe- 


rior, Kames, 91. 


Extintion of 16. Rights of wadſet are extinguiſhed, either, it, when the wadſet 


wadſets. 


lands become the irredeemable property of the wadſetter; ex. gr. when 
the wadſetter obtains a diſcharge or renunciation of the right of re- 
verſion from the reverſer, and regiſters it in the manner preſcribed 
by act 1617; or where the reverſer forfeits his right, by not redeem- 
ing the wadſet within the time limited by the deed, or indulged by 


the law. 24ly, A wadſet is extinguiſhed by the reverſer's redemption 


of the lands, on payment of the ſums for which it was granted. 
This redemption proceeds, either on the reverſer's own motion, when 
he offers to the wadſetter the payment of his debt, by which his pro- 
perty may be diſburdened of the wadſet, or upon the wadſetter's de- 


mand or requiſition of the wadſet-ſums from the reverſer. 


17. When 


* Fid: Kill. Irritancy, No. 1. ide alſo No. 2. In this caſe, where from circumſtances 
the tranſaRion ſell to be regarded rather as a ſale than as a wadſet, the Court found the right 


of reverſion was cut off after 30 years from the expiration of the term, though on Account, 
migorities there was no room for the plea of preſeription. | 


D 
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17. When the reverſer wants to redeem his lands by payment, he T Ir. VIII. 
mult uſe an order of redemption againſt the wadſetter; the firlt ſtep of CONT 
which is premonition. This premonition is an act of the law, by qamin. 
which the reverſer, or his procurator, gives notice to the wadletter, Premoniion, 
under form of inſtrument, to appear at the place, and upon the day 

and hour ſpecified, then and there to receive payment of his debt. 

If the wadſetter receive his money upon this intimation without com- 

alfion, and renounce his right in favour of the reverſer, the redemp- 
tion is voluntary. In the redemption of wadſets which have not yet 
been made real by ſeiſin, a imple diſcharge or renunciation by the 
wedſetter, though not regiſtered, is a proper extinction of the right; 
becauſe as long as a right remains perſonal, it may be effectually re- 
nounced by a perſonal deed. But where ſeiſin has proceeded on the 
wadſet, it muſt be diſtinguiſhed, whether the right be holden baſe of 
the reverſer who grants it, or of the reverſer's ſuperior. | 

18. When the wadſet is holden of the reverſer, it is uſual to inſert Voluntary re- 

in the wadſetter's renunciation a procuratory for reſigning the lands den 1 
to the ſuperior, granter of the wadſet, ad remanentiam ; and after the Letters of r- 
ſurrender is made, to regiſter the inſtrument of reſignation, together8"*%+ 
with the renunciation, in the regiſter of ſeiſins; which, without any 
new infeftment, extinguiſhes the wadſet, and conſolidates the pro- 
perty with the ſuperiority in the reverſer : but a fimple renunciation 
properly regiſtered has the ſame effect, even without reſignation ; be- 
cauſe the reverſer, who 1s ſuperior, continues infeft in the lands, 
notwithſtanding the wadſet with which his ſeiſin is burdened ; and 
conſequently as ſoon as his ſeiſin is diſcharged of that burden, by the 
wadſetter's regiſtered renunciation, he mult of courſe be reinſtated 
in the full right of the lands, Zop. Min. Pr. F 170. In a wadſet 
holden of the reverſer's ſuperior, the reverſer is, by the ſeiſin pro- 
ceeding upon it, diveſted of all right in the lands ; and therefore the 
ſuperior, to whom the reverſer 1s after that period no better than a 
ſtranger, lay under no obligation, as the law formerly ſtood, to re- 
ceive him again as vaſlal, though the wadſetter ſhould have been 
willing to renounce or diſpone in his favour, For obviating this 
inconveniency, letters of regreſs were frequently obtained from the 
ſuperior, by which he became obliged to give the reverſer, his former 
vaſſal, full regreſs to the property, upon his redeeming the lands. 
The neceſſity of theſe letters is now in a great meaſure ſuperſeded; 
by 20® Geo. II. c. 50. obliging ſuperiors to receive every one as vaſlal, 
who ſhall produce a grant by the former vaſlal, containing procura- 
tory of reſignation, upon payment of the compoſition due by long 
cuſtom. The only benefit, therefore, that can now accrue to the re- 
verſer by letters of regreſs is, that the ſuperior muſt in that caſe re- 
ceive him without any compoſition. But if thele letters be not re- 
giſtered in the ſame record, and within the ſame time, as is preſcri- 
bed by ſtatute in the caſe of reverſions, the ſingular ſucceſſor in the 
ſuperiority is not obliged to regard them, but will be intitled to the 
uſual compoſition of a year's rent, for again receiving the reverſer, as 
if no ſuch letters had been granted. 


19. If the wadſetter appear not at the time and place to which he Confignation 


8 ** . | of the re- 
as cited by the premonition, or if he refuſe to accept of payment — 


and to renounce, the reverſer muſt conſign it in current ſpecie in the money. 
hands of the perſon named in the right for that purpoſe; and if none 
be named, in the hands of a reſponſal perſon, inf. b. 3. l. 1.4 31. On 
theſe facts, a notorial inſtrument muſt be taken by the reverſer ; 
Which ought to bear, fir, the production of the right of reverſion ; 
Vol. I. 4 L and 
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Book II. and where the reverſion is contained in gremio of the wadſet-right 
— which is in the poſſeſſion of the wadſetter, and ſo cannot be produ. 
ced by the reverſer, that ſpecial fact ought to be related in the in. 
ſtrument. 24%, It muſt alſo bear the production and conſignation 
of the wadſet-· ſums. Bonds of borrowed money, or other liquid ob. 
ligations for debt due by the wadſetter to the reverſer, cannot be ſu. 
ſtained as grounds of compenſation, ſo as to ſupply the place of con. 
ſignation pro tanto; becauſe all ſuch equivalents are excluded by the 
tenor of the reverſion, which requires conſignation to be made in 
current money. But compenſation, where it is grounded, not upon 
an extrinſic obligation, but on an article contained in the right of 
wadſet, will be received as conſignation pro tanto, Jan. 2. 1667, Hodoe, 
An inſtrument of confignation, though it affords legal evidence that 
all the proper ſolemnities were uſed in depoſiting the redemption mo- 
ney, fr. b. 4. t. 2. 5. yet being but the aſſertion of a notary, can- 
not fix the receipt of it on the conſignatary, without a written ac. 
knowledgement of it ſigned by himſelf, But though, where no re. 
ceipt is taken, the conſignatary will get free, by denying upon oath 
that he received the conſigned ſums, the law pays ſuch regard to tl; 
inſtrument, that the reverſer is not laid under the neceility of renew- 
ing his order of redemption ; the order already uſed will be ſuſtain— 
ed, on his again producing and conſigning .the redemption- money 
judicially. This inſtrument of conſignation completes the order of 
redemption, ſtops the further currency of the intereft of the wadſet- 
ſums againſt the reverſer, ſubjects the wadſetter to account for the 
rent of the wadſet-lands, from the time the order was uſed, and 
founds the reverſer in an action for declaring the order to be formal, 
and the lands to be redeemed in conſequence of it. 
Declaratorof 20. This kind of redemption therefore requires the ſentence of a 
redemption. judge to its full conſummation, and may on that account be called 
judicial, or neceſſary. The declaratory action on which this decree 
proceeds, is competent to the reverier, not only agaifiſt the wadſetter 
himſelf, but, upon his death, againſt his heir, though he be not en- 
tered : for the reverſer's right of action ought not to be evacuate 
without any fact done by himſelf, merely becauſe the wadlſetter's heir 
declines to enter; and in chuſing a defender, no more is necellary 
than that he have an intereſt to oppoſe the ſuit, At the ſame time, 
becauſe an heir before entry is not veſted with the right of his an- 
ceſtor's lands, and ſo cannot effectually paſs them over to another, 
the wadſetter's apparent heir, againſt whom a decree of declarator is 
obtained, hath no claim to the redemption- money till he ſerve him- 
ſelf heir, and afterwards renounce the wadſet, and make over the 
lands to the reverſer, Jan. 10. 1665, Campbell, And for the fame rea- 
| ſon, if ſuch heir ſhould die before the right of wadſet is veſted in 
him, the redemption-money would belong; not to his executors, but 
to ſuch heir as ſhould make up a complete title.to the lands, and fo 
be capable of reinſtating the reverſer in them. 
To whom, 21+ Lord Stair, 6. 4. 7. 5. H 3. affirms, that, in the general caſe, the 
and againſt wadſetter's apparent heir may be made a party to this action, with- 
_ com out a previous charge againſt him to enter, bezauſe charges are not 
| neceſſary in thoſe declarators which have neither any petitory or poſ- 
ſeſſory concluſion againft the heir. According to the reaſon of this 
rule, the action of declarator may, in wadſets holden baſe of the re- 
verſer, be proſecuted againſt the wadſetter's heir, without charging 
him to enter, becauſe the libel in ſuch action contains nothing per- 


ſonal againſt him; ſeeing the ſentence declaratory of itſelf relieves 
| | the 
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the reverſer's ſeiſin from the burden of the wadſet, and fo reſtores TI r. VIII. 
him fully to his former right in the lands. But where the wadſet is 
holden of the reverſer's ſuperior, by which the reverſer is entirely di- 
veſted, the ſcope of the action is to compel the defender to reinſtate 
him in the right of the lands; who therefore muſt be previouſly 
charged to enter heir, without which he cannot be in a capacity to 
transfer any right to the purſuer. Though action of declarator be 
ſuſtained againſt the wadſetter's apparent heir, it is not competent to 
the apparent heir of the reverſer, who has no title to ſue upon his 
anceſtor's rights before he enters heir to him. Nay, it is not ſuffi- 
cient for founding the action, that he has been ſerved heir before 
commencing. it, if he was not alſo ſerved at the time of uſing the or- 


der of redemption, Jan. 19. 1672, Lo. Lovat. 

22. Where the lands have been conveyed by the wadſetter to a ſin- Where the 

« a . wadſet has 

gular ſucceſſor, it has been made a queſtion, who ought to be cited pen aſſign- 
by the reverſer as parties to the declarator? Craig affirms, lib. 2. ed or diſpon- 
dieg. 6. F 13. that by the old practice it was ſufficient, if premonition*? 8 
in the order of redemption was made to the preſent poſſeſſor for re- parties. 
ceiving the redemption-money ; neglecting the original wadſetter and 
his heirs. This doctrine ſeems to be taken for granted, in a caſe 
ſoon after Craig's death, July 9. 1630, her ; but it was adjudged in 
the ſame deciſion, that in the action of declarator proceeding on that 
order, it behoved alſo the reverſer to cite the heir of the original 
wadſetter, or at leaſt the perſon whom the preſent poſſeſſor alledged to 
be his heir; but that it was unneceſſary to take notice of any of the 
intermediate poſſeſſors. 

23. The reverſer may paſs from his order of redemption, and a- The rerverſer 


gain demand the conſigned money, at any time before declarator, mypabirom 
une 21. 1626, Sir J. Murray: for if that order be conſidered as an redemption 
offer of the redemption- money made by the reverſer, all offers may before decla- 
be retracted before acceptance by him to whom they are made; or 
if it be looked upon as a ſtep of diligence, every one may at plea- 
fure paſs from any diligence uſed by himſelf. From this poſition 
another flows, that the conſigned ſum continues the property of the 
reverſer till declarator, otherwiſe he could have no right to redemand 
it from the conſignatary; and as long as the property of the confign- 
ed money remains with the reverſer, ſo long muſt the wadſetter's in- 
tereſt in the wadſet continue heritable. If therefore the caſe be put, 
that the wadſetter ſhould die after an order of redemption uſed by 
the reverſer, and that, upon his death, a decree ſhould be obtained 
againſt his heir, declaring the lands redeemed in conſequence of the 
order, the conſigned money, which comes in place of the lands, 
would belong, not to the wadlſetter's executor, but to his heir; be- 
cauſe at the time of his death, while there was yet no declarator, the 
wadſetter's intereſt in the lands was heritable, /upr. t. 2. $ 20. ; Fan. 
21. 1673.-Nicol. This poſition is alſo ſupported by a ſeparate ground 
of law, vis. that the intention which the wadſetter has diſcovered to 
make his money heritable by ſecuring it on land, cannot be defeated 
by a deed of the reverſer to which the wadſetter himſelf is no party; 
and conſequently the conſigned money muſt, continue heritable till 
the law changes its nature; i. e. till either the wadſetter renounce his 
Tight, or there be a ſentence of the ſupreme court declaring the wad- 
{et redeemed. After that period, the feudal right of wadſet is diſ- 
folved, and the conſigned money becomes moveable, becauſe it is no 
longer ſecured on land. The moment, therefore, that the decree of 
Leclaratar is obtained againſt the wadſetter's heir, the money con- 
Ex tznues 
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Boox II. tinues no longer heritable in the perſon of that heir ; and conſequent. 
—— ly it deſcends on his death, not to his heir, but to his executors, As 


1 


Orders cf 
redempti«n 
need no re- 
giſtration. 


When the 
wadietter 
chuſes to 
ive up the 
fands and 
recover his 


money. 


a corollary from the above doctrine, a wadſet-ſum conſigned by a re. 
verſer in conſequence of an order of redemption, cannot be arreſted 
by any creditor of the wadſetter till a declarator of redemption be ac. 
tually obtained; becauſe it is not till declarator that the ſum conſigr- 
ed is accounted the property of the wadſetter, deſcendible to his ex. 
cutors, St. b. 3. 1. 1. & 37. ; Ne Coll. ii. 102. The foregoing obſerva- 
tions may be applied to orders of redemption uſed in appriſings and 
adjudications. After decree of declarator is obtained by the reverſer, 
the wadſetter, who thereby becomes proprietor of the conſigned mo- 
ney, may charge the conſignatary, upon letters of horning, to deli. 
ver it up to him. | 

24. Orders of redemption, together with decrees of declarator pro. 
ceeding upon them, are undoubtedly of the nature of renunciations, 
being judicial deeds appointed by the law to ſupply the room of yo. 


luntary renunciations; and as ſuch, have the effect of evacuating the 


right of wadſet in queſtions even with the wadſetter's ſingular ſucceſ- 
ceſſors, Mack. Ob/. on 1617, c. 16. The ſecurity, therefore, of pur. 
chaſers appears to call for the regiſtration of the one as well as of the 
other ; ſince it cannot be known but by the records, whether lands 
which appear veſted in a wadſetter, are redeemed from him, or con- 
tinue ſtill in his perſon. Yet orders of redemption are neither ex- 


. preſſed in the act 1617, nor have been in uſe to be recorded by the 


reverſer ; and the decrees of declarator procecding upon them enter 
into no record, other than the common regiſter of decrees ; ſo that 
in this reſpect the records afford little or no ſecurity to ſingular ſuc- 
ceflors in wadſet- rights. 

25. Hitherto of the redemption of wadſets when it proceeds on an 
order of redemption uſed by the reverſer. When the wadſetter chuſes 
to have his money rather than the wadſet-lands, he muſt demand 
from the reverſer the ſums due upon the wadſet under form of in- 
ſtrument ; and this is, in the moſt proper ſenſe, an inſtrument of re- 
quiſition, though the inſtrument taken by the reverſer, when he in- 
timates to the wadſetter to receive his money, paſſes ſometimes by 
the ſame name. It is obvious, that requiſition cannot be made by 
the wadſetter, if either the reverſer may redeem quandocunque, with- 
out reſtriction in point of time, or if the term to which the reverſion 
is limited be not yet expired. Though requifition of the wadſet- ſums 
ſhould be made by the wadſetter, he may, without doubt, upon 
changing his mind, and chuſing to let his money continue with the 
reverſer, paſs from it, either directly by an expreſs declaration in 
writing, or indirectly, by intermeddling with the rent of the wadſet- 
lands, or doing any other act inconſiſtent with the requiſition. But 
it has been doubted, whether he can paſs from it in the ſpecial caſe 
where the reverſer hath, in conſequence of the wadfetter's requiſi- 
tion, conſigned the redemption- money: for by the conſignation 
res non fit integra; the reverſer comes to have a joint intereſt in the 
requiſition with the wadſetter, ſeeing confignation, when lawful- 
ly made, umports, in the judgement of law, a releaſe of the debtor, 
and an extinction of his obligation; and if his obligation be once ex- 
tinguithed, it ought not to be revived againſt him by a fact of the 
wadſetter not conſented to or approved by him. By a deciſion, Nev. 
14. 1710, Roſs, the wadſetter was allowed to paſs from his charge, re- 
ſerving to the reverſer liberty to follow out a declarator of redemp- 
tion in common form. The queſtion, Whether requiſition by the 

wadſetter 
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etter makes the ſum contained in the right of wadſet moveable? Trr. var. 
has been fully explained, f. 2. f 16. — 
26. Wadſets are, by the uſage of Scotland, either proper or impro- Wadſets pro- 
A proper wadſet is truly of the nature of a redeemable right of Per and im- 
„and not barely of pledge; by which it is covenanted, that P“ Per. 


ro 

A Pn the lands poſſeſſed by the wadſetter ſhall, during the not re- 
demption, go for the ule or intereſt of the money lent by him to the 
reverſer ; ſo that the wadſetter enjoys the rents without accounting, in 
fatisfaftion, or in /olutum, of his intereſt. As, on the one hand, ſuch 
wadſetter ſubjects himſelf to all the croſs-accidents which may hinder 
theſe rents from being effectual to him; and conſequently is obliged, 
let them be ever ſo deficient, to diveſt himſelf of his right, upon pay- 
ment by the reverſer of the bare principal ſum, without any claim for 

| intereſt : ſo, on the other, he ought to have the whole benefit that 
may reſult from the increaſe of the fruits, by his induſtry or other- 
wiſe ; and therefore, though they amount to more, he is not obliged 
to impute any part of the ſurplus towards payment of the capital, but 
appropriates the whole to himſelf. An improper wadſet is nothing 
more than a prgnus, or right of ſecurity ; in which the wadſetter is ac- 
countable to the reverſer for the ncat yea-ly ſums which he hath, or 
might have, received out of the wadſet-lands. He undertakes no part 
of the hazard of the rents on himſelf: he is ſecured by the nature of 
his contract, that, if they do not fully amount to the intereſt of the 
ſum lent, the deficiency ſhall be made up to him, and that he ſhall not 
be compelled to renounce, or diveſt himſelf, in the reverſer's favour, 
till the whole ſums, principal and intereſt, ſhall be cleared off by his 
intromiſſions. When therefore the rent exceeds the yearly intereſt, 
equity will not allow him to pocket up the excreſcence for his own uſe. 
He muſt ſtate it to the reverſer's credit, as payment pro tanto of the ca- 
- pital, Upon this ground, a clauſe adjected to a proper wadlſet, pro- 
viding that the wadſctter ſhall not be ſubjected to the hazard of the 
rents, is juſtly declared uſurious by 1661, c. 62. wer. And in regard. 
Where a lender runs no riſk of loſing any part of his intereſt, he ought 
to have no chance of getting more: and the wadſetter in a proper wad- 
ſet undertakes the periculum of the rents in ſo high a ſenſe, that, though 
he ſhould be forcibly turned out of the poſſeſſion by the reverſer, the 
wadſctter's claim for the rents, from that period downwards, would 
be barcly perſonal againſt the reverſer who did the wrong, but nor 
real againſt the lands, ſo as to prejudice the ſingular ſucceſſors or cre- 
ditors of the reverſer, who ſhould affect them by proper diligence, Nes 
Coll, fi. 22. The ruling difference, therefore, between an improper and. 
2 proper wadſet, is this, that, in the firſt, the wadſetter acts merely in 
the reverſer's name, and muſt account to him for what he receives, as 
if he were his ſteward or factor; whereas, in a proper wadſet, the wad- 
ſetter acts tanguam interim dominus, as a temporary proprietor; what he 
receives of the rents is his own, with this only deduction, that every 
year's rent received by him, be it high or low, extinguiſhes a year's in- 
tereſt of the debt due to him by the reverſer. 

27. The ſubjecting of the wadſetter to the payment of the public 
burdens chargeable on the lands, does not appear to be a character 
eſſentially belonging to a proper wadſet, though Mackenzie has made 
that a part of its definition, {F 12. 4. f.: for, where lands are ſuſpected 
not to be ſufficient to produce a rent anſwerable to the intereſt of the 
wadſet-fum, over and above the public burdens, it is moſt equitable, 


even though the parties intend a proper wadſet, that the reverſer ſhould 
Vol. I. 4 M endertake. 
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Boox II. undertake the payment of thoſe burdens, otherwiſe the wadſetter muſt 
Z loc part of his intereſt, Dirl. 436.; Pr. Falc. 114. Neither is it in. 
conſiſtent with the nature of property, as ſome have affirmed, that the 
purchaſer ſhould agree with the ſeller, to be relieved by him of part. 
cular yearly burdens affecting the ſubject of his purchaſe, as feu-dutics, 
land-tax, miniſter's ſtipend, H.; and frequent inſtances of ſuch ſtipy. 
lations occur in ſales by feu-holding, where the public burdens conti. 
nue a charge upon the ſeller. Becauſe the reverſer, in an improper 
wadſet, lies under an obligation, flowing from the nature of his right, 
to uphold the rent to the intereſt of the wadſet- ſum, it has been main. 
tained, that where he 1s bound to uphold it, not preciſely to that inte. 
reſt, but to a determinate quantity of corns, whoſe value may, at the 
ordinary converſions, be expected to amount to it, a proper wadſet is 
conſtituted ; becauſe, though the full quantity ſpecified in the right 
ſhould be delivered to the wadſetter, the price may fall ſhort of the in- 
tereſt ; and conſequently, as the wadſetter runs ſome degree of riſk, 
Vir. that of a low market, that riſk ought to be compenſated, by giv- 
ing him the chance of an high market. But ſuch wadſet was adjudg- 
ed improper, Kames, 12. as it might be of bad conſequence to give the 
wadſetter a pretence to ſecure himſelf from all accounting, by under- 
taking an inconſiderable hazard. | | 


. 28. All wadſets which are made redeemable upon payment of the 


dhe wadletter Principal ſum and intereſt, muſt be improper, Dirl. 57.; becauſe in 


to the rever- theſe the wadietter has the reverſer bound for the payment of his 
295 whole intereſt, and therefore muſt account to the reverſer for the e. 
creſcent rent over and above what correſponds to that intereſt. Wad- 
ſetters, even in a proper wadiet, ſometimes chooſe, in place of poſſeſ- 
{ing the lands by themſelves, to grant a back-tack of them to the re- 
verſer, which is made to continue during the not redemption of the 
wadſet, for payment of the intereſt of the wadſet-ſum as the tack- 
duty. After granting ſuch back-tack, the wadſet becomes improper ; 
for the wadſetter, in that caſe, has no chance of getting more of the 
rent than anſwers the intereſt of his debt. Where the right of re- 
verſion bears expreſsly, that all the back-tack duties ſhall be paid up 
before the lands are redeemed, the payment of them, as well as of the 
capital ſum, becomes a real burden upon the redemption, effectual 
againſt the reverſer's ſingular ſucceſſors. But, though theſe ſingular 
ſucceſſors cannot redeem the lands, without paying off all the arrears 
of tack-duty, that being a condition of the reverſion ; yet, if they 
chooſe not to redeem, they are liable for nothing more than the pay- 
ment of the current tack duties during their own poſſeſſion; the ar- 
rears incurred before that period not being debita ſundi, but barely a 
perſonal ground of debt againſt the reverſer and his repreſentatives, 
except only in the event of redemption, Jan. 16. 1677, Haliburton. 
Back-tacks granted by a wadſetter, if they be neither engroſſed in the 
wadſet, nor regiſtered in the regiſter of reverſions, are ineffectual a- 
gainſt the wadſetter's ſingular ſucceſſors; for no real right can be 
charged with any burden, which is not either incorporated in gremto 
juris, or recorded in the above regiſter, according to the directions of 


1617, c. 16. | 
— 29. It was provided by 1661, c. 62. ver. And becauſe before, that 


muſt quit the Whereas many proper wadſets had been granted, both before and at- 
poſſeſſion on ter the year 1650, in which unreaſonable advantages had been taken 


we reverſer's Of the debtors, the wadſetter in the ſaid wadſets ſhould, during the 


= — _ not requiſition of the ſum lent, be obliged, upon an offer of ſecurity 
intereſt of made to him by the reverſer for the payment of his intereſt, either to 
-- wadſct« : 8 = quit 
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ute the excreſcent rents, after payment of the intereſt, towards ex- 
tinguiſhing the capital. This clauſe of the act has, not without the 
appearance of reaſon, been conſtrued by ſome to be limited to ſuch 
wadſets as had been granted previouſly to the act, both from the re- 
cital of the clauſe, and the enacting words. However, de praxi, all 
reverſers have, by an extended and equitable interpretation of it, been 
admitted to ſue for poſſeſſion in purſuance of that ſtatute, without 


diſtinguzhing whether the wadſets were dated before or after it. It 


is the reverſer who is entitled to make this offer of ſecurity, and all. 


who come in his right, ex. gr. an aflignee or adjudger of the rever- 
fion ; but his perſonal creditors cannot compel the wadſetter to quit 
the poſſeſſion in their favour, becauſe their debts are no titles of poſ- 
ſeſſion, Feb 10. 1713, E. Leven. If the wadſetter, on ſuch offer, chooſe 
to retain the poſſeſſion, the wadſet becomes improper; for from that 
period he muſt account for the ſurplus rents, Gosf. June 16. 1671, 
Lo. Lovat. 

zo. An eik adjected to the reverſion of a wadſet which had been 
burdened previouſly to the eik with a back-tack to the reverſer, was 
adjudged not to have the effect of a real right againſt the ſingular 
ſucceſſors of the reverſer ; becauſe it did not expreſs an augmentation 
of the back-tack duty, 1n proportion to the farther ſum lent to the re- 
verſer. And hence a wadſetter, againſt whom an action was brought 
for declaring his right extinguiſhed by poſſeſſion, was not allowed to 


aſcribe his intromiſſions to the ſums contained in the eik; upon this 


ground, that the eik was to be conſidered as a mere perſonal obli- 
gation, which was not a proper title of poſſeſſion; and that as 
the wadſetter's right to the rents was limited to the tack-duty, ex- 
preſſed in the back-tack, the reverſer's ſingular ſucceſſor might, 
to the world's end, fruſtrate or poſtpone the payment of the ſum 
in the eik, if, in place of redeeming, he ſhould chooſe to continue his 
poſſeſſion upon the footing of the back-tack, Feb. 18. 1708, Sir H. 
Dalrymple. 

31. Infeftments of annualrent, the riſe and nature of whith have 
been already explained, f. 2. H 5. are alſo redeemable rights. Though 
they had their origin from the prohibition of the Canon law, againſt 
the taking intereſt for the uſe of money, they have continued in prac- 
tice even fince the taking of intereſt became lawful ; becauſe the cre- 
Gitor, or, as he is called, the annualrenter, gets not only a perſonal 
ſecurity from the debtor, but a real ſecurity, or a right of hypothec 
on his lands. Craig, lib. 1. dig. 10. f 37. conſiders this right as a 
proper feu, not indeed of lands, but of an annual payment out 
of lands; but it is truly no more than a burden or ſervitude af- 
fecting the feudal ſubject over which it is conſtituted. Nevertheleſs, 
it has ſome effects of a feu; for the annualrenter infeft is not only ſaid 
to have died in the fee, 2s well as the proprietor, but, which is more 
material, he enjoys the privileges of a baron; by which his heirſhip 
moveables deſcend, not to his executors, but to his heir. 

32. Though a right of annualrent does not carry the property of 
the lands, or other heritable ſubject, it creates a nexus or burden upon 
the rents, for payment of the intereſt contained in the right ; and 
hence the arrears of intereſt become, after ſeiſin, debita fundi. The 
annualrenter may therefore inſiſt for the payment of the paſt intereſt, 
not only in a perſonal action againſt the debtor or his repreſentatives, 
but in a real action of poinding the ground, before the court of ſeſ- 
fon or ſheriff, On the decree pronounced in this action, letters of 


poinding 
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Boo I. poinding the ground iſſue of courſe ; in virtue of which the annuy. 


And reco- 
verable by 
poinding of 
4b- ground. 


renter may diſtrain the corns, cattle, or other moveables on the lands 
burdened, that had been the property of the debtor, though he he 
diveſted of them in favour of a ſingular ſucceſſor ; but in ſo far x; 
the goods on the ground belong to the debtor's tenants, the creditor 
can poind them only to the extent of the rent due by them to their 
landlord ; vid. next ſection; to which extent he may, if he pleaſes, 
ſue them, in a perſonal action, towards the payment of his paſt in- 
tereſt ; and all other poſſeſſors whomſoever, to the extent of tacir in- 
tromiſſions. Yet the preference of the right of annualrent, in a com- 
petition with other creditors, depends not on the annualrenter's ac. 
tual poinding ; for he is entitled to the poinding by the antecedent 
preference which his ſeiſin had acquired to him; of which he cannot 
be deprived, though he ſhould not exerciſe his right; which is mere 


facultatis as to the annualrenter, and quite unneceſſary, if payment 


can be otherwiſe got. Hence, in a competition between an annual- 
renter and arreſter, the annualrenter was preferred, though he had 
only inſiſted in a perſonal action, as if he had been purſuing upon a 
poinding of the ground, Falc. ii. 1. Where different annualrenters 
on the ſame lands, are inſiſting, at the ſame time, in the diligence of 
poinding the ground, the preferable annualrenter is allowed to ufc 
his diligence for a certain number of days fixed by the judge : after 
which, the ſecond, for a like number; and fo ſucceſſively through 
the reſt, Feb. 15. 1662, La. Mouſewwell; July 26. 1662, Si J. Ayton, 
As it is no more than the intereſt of the ſum lent which is a burden 
affecting the lands, the annualrenter, if he want his principal ſum, 
cannot recover it by poinding, or by a perſonal action againſt the 
tenants, or other poſſeſſors of the lands; but muſt demand it from 
the debtor himſelf, upon the perſonal obligation in the bond, either 
by a formal inſtrument of requiſition, or by a charge on letters of 
horning, according as the right is framed ; or he may adjudge on the 
bond m common form. | | 

23. By our ancient practice, all creditors, whether by real rights, 
as infeftments of annualrent, or even by perſonal bonds, might have 
carried ofF by poinding, on a brief of diſtreſs, not only ſuch fruits, 
or other moveables, upon the ground of their debtor's lands, as be- 
longed to himſelf, but thoſe alſo which belonged to his tenants; 
both corns, cattle, and implements of huſbandry, brought by him 
upon the ground, to the fall amount of his debt, though the tenant 


had not been fo deep in arrear to his landlord the debtor, as the value 


of the poinded goods amounted to. By theſe means, tenants were 
frequently rained by debts contracted, not by themſelves, but their 
landlords. To put a ſtop to ſo rigorous and unjuſt a practice, it was 
provided by 1469, c. 37. that the goods of tenants ſhould not be 
poinded for the landlord's debt, farther than their term's mail ex- 
tended to. As this act was correctory of our former law, it was at 
firſt ſtrictly interpreted, ſo as barely to prevent the unlimited poind- 
ing of the goods of tenants upon perſonal debts; and upon this in- 
terpretation of the act, real creditors continued their former courſe 
of poiading to the full extent of their debts, Fuly 11. 1628, La. Ed. 
nam : but by the later practice, the reſtriction has been, from equity, 


extended alſo againſt debita fundi, Feb. 4. 1674, La. Pitfoddels, The 


words of the act are, that the tenant ſhall not be poinded for more 
than his term's mail; by which, in the proper ſenſe of the words, 
the current year's rent muſt be underſtood : but, de praxi, tenants 
are poinded by real creditors, not only for the current rent, but - 
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zl the arrears of rent which are due by them to their landlord ; be- Tr. VIII. 


cauſe the law was deſigned merely to protect the goods of tenants 
from being ſubjected to the diligence of creditors for debts due by 
their landlords, tarther than the rent they owed for paſt terms, and 
that which ſhould become due at the next. There can be no doubt, 
but that an annualrenter may poind the ground in the landlord's 
natural poſſeſſion, to the full extent of the intereſt due upon his 
richt, agreeably to the known rules of obligations and diligences; 
neither does the act 1469 itand in his way. 


. As the debtor in a right of annualrent continues proprietor, Extinction of 
notwithſtanding the impignoration of the rents to the creditor, it is rights of aw 
not neceſſary, nor indeed congruous, for the creditor, to make over * 


or ſurrender the lands after his right is extinguiſhed by payment 
for reſignation cannot be made, nor a diſpoſition granted, but by 
him who is at the time veſted with the property of the lands to be 
made over or reſigned. Rights of annualrent therefore may be ex- 
tinguiſhed by a fiwple diſcharge or renunciation of the annualrenter. 
Theſe renunciations were, by our former ulage, ineffectual againſt 
the creditor's ſingular ſucceſſors. unleſs they were regiſtered in the re- 
giſter of reverſions; becauſe rights of annualrent conceived in the 
old form, were not truly bonds, but rights of wadſet, by which a 
yearly intereſt payable out of the debtor's lands was ſecured to the 
creditor ; and all renunciations of wadſets were ordained to be fo re- 
giſtered by the act 1617. Partial diſcharges indeed, if they contained 
no more than the arrears of intereſt due on the right, were always 
good without regiſtration, even againſt fingular ſucceſſors ; but where 
the payment incroached on the capital, regiſtration was neceſſary, 
fince the diſcharge upon ſuch payment imported an extinction of 
part of the original right of annualrent, Fan. 7. 1689, Maclellar. 
But as thoſe rights have, by a variation in the ſtyle, now become ac- 
ceſſory to perſonal obligations, they are no longer conſidered as wad- 
ſets, but bonds; ſo that they cannot fall under the act 1617; and of 
courſe may be extinguiſhed, as other proper debts, not by renun- 
ciations or diſcharges only, though not regiſtered, but by payment 


or intromiſſion with the rents of the debtor's eſtate, 'Fuly 8. 1680, 


Rankine; which intromiſſion being Vu, can enter into no record, 
and may even be proved by parole evidence, Hence the purchaſer 
of a right of annualrent cannot be ſecure by any ſearch into the re- 
cords, but muſt reſt on the ſeller's ggarrandice, if he does not, as 
Lord Stair adviſes, 6. 2. f. 3. H 22. procure the conſent of the debtor 
to the purchaſe. | 

35. Infeftments in ſecurity are another ſpecies of redeemable rights, 


now frequently ſubſtituted in the room of annualrent-rights, by ' 


which the granter becomes obliged to infeft the creditor, not barely 
in an annualrent or intereſt payable out of the lands contained in 
the right correſponding to the principal ſum lent, but alſo in the 
lands themſelves, for ſecurity of the principal, intereſt, and pe- 
nalty ; and he aſſigns to the creditor the whole rents during the not 
redemption. Theſe rights, becauſe they contain a warrant for ſeiſin 
in the lands themſelves, and an aſſignation to the rents, not only 
entitle the creditor to poind the ground for the intereſt, but afford 
him a proper title of poſſeſſing the lands, for payment both of the 
capital and intereſt; which makes a conſiderable addition to his ſe- 
curity. Rights of the ſame nature are alſo granted to cautioners, 
for making their relief effectual againſt the debtors for whom they 


have become engaged; and then they get the name of inf:tments relief: 
Vol. I. 4N | But 
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But in the following reſpe&t the two ſecurities differ, that where 
ſuch right is granted to a proper creditor, it has full effect from its 
date or at leaſt from the term of payment of the debt, ſo as the cre- 
ditor may enter into the immediate poſſeſſion of the rents for his 
payment; whereas ſuch ſecurity granted to a cautioner is conditi- 
onal: it is only intended for ſecuring the cautioner's recourſe in the 
event of his ſuffering; and therefore, till he either pay the debt, or 
be diſtreſſed by diligence for payment, he cannot be entitled to the 
poſſeſſion of the rents, except in the ſpecial caſe to be explained, 
„ | | 

36. Infeftments of relief are granted ſolely for the ſecurity of the 
cautioner. The creditor to whom the debt is duc, acquires no right 
by it: for ſince he took not care to get the ſame ſecurity for his 


debt that the cautioner got for his relief, he may blame himſelf; and 


cannot profit by a right granted, not for his behoof, but for that of his 
cautioner, who may therefore renounce it at pleaſure, arc. 617. 
Yet the creditor, by adjudging the right from the cautioner, may 
make it his own, ſo as it ſhall be no longer in the cautioner's power 
to renounce it, to the prejudice of the creditor who has affected it 
by legal diligence. Where a right of ſecurity is granted, either for 
payment or for relief, not only of debts already contracted, but of 
d2bts to be contracted by the granter, the effect of it as to future 
debts is, by 1696, c. 5. limited to ſuch as may be contracted pre- 
viouſly to the date of the ſeiſin upon the right; ſuch rights having 
been by experience fotind to be frequently vied as covers to fraud. 
Rights in ſecurity, and infeftments of annualrent, as they have the 
ſame general nature and properties, are alike extinguiſhable, not only 
by renunciations, but by intromiſſion with the rents of the debtor's 
eſtate, without the neceſſity of any ſeiſin, or new conſtitution of the 
right of property in favour of the debtor. | 

37. Stair lays it down, 6. 4. f. 35. § 24. that an adjudication upon 
an infeftment of annualrent, infeftment in ſecurity, or whatever 
conſtitutes a real burden on the property, 1s preferable to all adjudi- 
cations, or other diligences, intervening between the date of the 
right, and of the adjudication deduced on it, not only for the prin- 
cipal ſum, and intereſt remaining due on the right, but for the in- 
tereſt of the accumulate ſum in the adjudication. This preference, 
in ſo far as concerns the intereſt of the capital, is due to the cre- 
ditor in an infeftment of annuulrent from the real nature of his right, 
though he have deduced no adjudication upon it, becauſe that in- 
tereſt is, after ſeiſin, debitum fund! : yet when the pari paſſu prefe- 
rence of adjudications was eſtabliſhed by 1661, c. 62. there was an 


expreſs reſervation in favour of debita fundi, and adjudications proceed- 


ing on them, that there might be no doubt that the legiſlature did not 
mean to encroach on the preference naturally due to real rights, by 
the pari paſſu preference of adjudications eſtabliſhed by that ſtatute. 
In order to obtain preference to the creditor in a real right, for the 
intereſt of the intereſt accumulated in his adjudication, the adjudi- 
cation muſt be founded on a real action, a poinding of the ground, 
and not merely on the perſonal obligation on the original right, 
Dalr. 12. *. | TI T. 


In the ranking of the creditors of Auchinbreck, the adjudgers upon perſonal obliga- 
tions in preferable heritable bond having inſiſted, that, after drawing their principal ſums 
and intereſt in virtue of their infeftments, they ſhouid be ranked pari paſſu with the adjudg- 
ers upon perſonal bonds, for their whole accumulated ſums, ſo as to intitle them to draw 


their ful! ae and accumulations, the Lords of Seſſion, Juiy 12. 1769, found, That 


the heritable creditors-adjudgers were entitled to be ranked upon the funds part paſſu along 


with the other adjudgers, only for what ſhould remain due of their accumulated ſums, 


after deduCtion of what they ſhould draw in virtue of their infeftments, 
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A Frrx having explained how heritable or feudal rights are con- 
| ſtituted, either abſolutely or under reverſion, the law of ſervi- 
tudes may be fitly confidered, by which the proprietor of an heri- 
table ſubject may be, in certain reſpects, fettered in the exerciſe of 
his property for the benefit of another. A ſervitude may therefore 
be defined, a burden affecting lands or other heritable ſubjects, by 
which the proprietor is either reſtrained from the full uſe of his 


Yervitudes, 


* 


politive, 


property, or is obliged to. ſuffer another to do certain acts upon it, 


which, were it not for that burden, would be competent ſolely to the 
owner. Hence it may be perceived, that he whoſe tenement is ſub- 
ject to a ſervitude, is not, in the common caſe, bound to perform any 
act for the benefit of the perſon or tenement to which it is due: his 
whole burden conſiſts, either in being reitrained from doing, or in be- 
ing obliged to ſuffer ſomething to be done upon his property by ano- 
ther. In the firſt caſe, in which the proprietor is barely reſtrained from 
acting, the ſervitude is called negative; in the laſt pœitive. 

2. This burden ariſes ſometimes from the natural fituation of the 
ground, ſometimes from ſtatute, or ex lege, and ſometimes from co- 
venant ; and hence civilians divide ſervitudes into natural, legal, and 
conventional Where two contiguous fields belong to different pro- 
prietors, one of which ſtands upon higher grounds than the other, 
nature itſelf may be ſaid to conſtitute a ſervitude on the inferior te- 
nement, by which it is obliged to receive the water that falls from 
the ſuperior. If the water which would otherwiſe fall from the 
higher grounds inſenſibly, without hurting the inferior tenement, 
ſhould be collected into one body by the owner of the ſuperior, in 
the naural uſe of his property, for draining his lands, or otherwiſe 
improving them, the owner of the inferior tenement is, without the 
poſitive conſtitution of any ſervitude, bound to receive that body of 
water on his property, though it ſhould be endamaged by it, But as 
this right may be overſtretched in the uſe of it, without neceſſity, to 
the prejudice of the inferior grounds, the queſtion, How far it may 
be extended under particular circumſtances ? muſt be arbitrary. Le- 
gal ſervitudes are thoſe which are conſtituted by ſtature, or by long 
cuſtom, from the confideration of public neceſſity or utility, Of this 
kind may be reckoned -a regulation, by which no houſe within the 
city of Edinburgh can be built higher than five ſtories from the 
ground, 1698, c. 8.; and another, by which the proprietors of that 
city are prohibited to cover their houſes with thatch or ſtraw, 1621, 
c. 26. The terce and courteſy may be alſo numbered among the le- 
gal ſervitudes. But ſervitude, in the more common acceptation of 
the word, denotes that kind only which is eſtabliſhed, either by the 
expreſs or the preſumed agreement of parties : and of thoſe conven- 
tional ſervitudes there may be as great variety as there are ways by 
which property can be burdened, or the exerciſe of it reſtrained, in 
favour of another. 

3. Conventional ſervitudes are conſtituted either by grant, where 
the will of the party burdened is exprefſed in a written declaration 


by which the ſervitude is impoſed ; or, 24ly, by preſcription, 2 


and conven - 
tional. 
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his conſent is preſumed, from ſuffering the party claiming the ſervi. 
tude to continue in the exerciſe of it for forty years together, without 
any attempt to interrupt him. No right affecting land, though it be 
incapable of proper poſſeſſion, can be completed without ſuch uſe as 
the ſabje can admit of. As ſervitudes are incorporeal rights, af- 


fecling lands which belong to another proprietor, few of them are 


capable of proper poſſeſſion. Thus, where one has acquired the ſer- 
vitude of a road through his n-ighbour's grounds, ſuch right cannot 
be properly apprehended or poſſeiſed. The lands indeed which are 
charged with the ſervitude may be poſſeſſed, but it is the owner of 
the ſervient tenement who poſleſſes theſe, and not he who claims the 
ſervitude. The uſe, therefore, or exerciſe of the right, is in ſervi— 
tudes what ſeiſin is in a right of lands; which exerciſe we impro- 
perly call poſſeſſion, and is in the Roman law ſtyled % prife/ſion, 
J. 10. pr. Si ſerv. vind.; and conſequently, a grant or obligation of 
ſervitude, though it be, like all other obligations, good againſt the 
granter and his heirs, withour the leaſt uſe had by him who claims it, 
can have no effect againſt his ſingular ſucceſſors, unleſs the grantee has 
been in the exerciſe of the right. A ſervitude conſtituted by preſcrip- 
tion, or by the uninterrupted exerciſe of it for forty years, may be ac- 
quired without any deed or title 1n writing, other than a charter and 
ſeiſin of the lands to which the ſervitude is claimed to be due; for the 
long acquieſcence of the owner of the lands burdened, fully ſupplies 
the want of a written declaration conſtituting the ſervitude ®, 

4. The following differences may be obſerved between a ſervitude 
by grant and by preſcription. A ſervitude by grant is not effectual 
to the grantee, in a queſtion with the ſuperior of the lands charged 
with the ſervitude, unleſs he has conſented to it, Dec. 11. 1666, E. 
Caſfſilis ; for no ſuperior is bound to acknowledge a burden impoſed 
on the lands by his vaſſal, when they return to him in conſequence 
of any feudal caſualty : But when the ſervitude 1s acquired by pre- 
ſcription, the ſuperior's conſent is preſumed, from his not uſing acts 
of interruption ; ſor his right of ſuperiority gave him a good title to 
interrupt. 2dly, A ſervitude by grant, Norsk accompanied only 
with a partial poſſeſſion, muſt be governed, Ys to degree, by the tenor 
of the grant, ſo as to entitle the poſſeſſor to the exerciſe of the right, 
as ample as it was firſt granted, when he thinks fit to uſe it in its 
full extent : Bur a ſervitude by preſcription, 1s generally limited to the 
meaſure of the uſe had by the acquirer of it, agreeably to the rule, 
Tanquam preſcriptum quantum poſſeſſum. Yet a ſervitude by preſcription 
may be ſometimes juſtly extended beyond former uſage, if, without 
ſuch extenſion, the right would be unprofitable to the acquirer. 
Thus, where one has acquired by preſcription a ſervitude of build- 
ing a damhead, as a reſervoir for water, on the property. of another, 
he may raiſe it higher than any former uſage; or he may extend the 
bank farther on the ſervient grounds than it had reached before, if 
the ſervitude would be otherwiſe ineffectual, July 20. 1677, IL. Garle- 
ton; Bruce of Kennet : for, in ſuch caſe, the ſervitude 
truly acquired is a right of collecting water; and that of building a 
damhead is only a conſequential right, the true meaſure of which, 
therefore, is the utility of the mill, colliery, or other ſubje& to which 
the ſervitude is due. | 3 | 

5. Servitudes are either real or perſonal. The firſt kind is alſo 
called predial, from predium, a tenement of lands or of houſes, In all 


ſervitudes, whether predial or perſonal, the ſubject burdened is a pre- 
dium, 


1 Vid Kill. Servitude, No. 3» , 
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dium, or res; in which reſpect, both branches of the diviſion may be Tir. IX. 
alike termed predial : but the names of predial and perſonal are taken 
not from the ſubje& burdened, but from that in favour of which the 
burden is impoſed : ſo that the Tervitudes ſtyled perſonal, are conſti- 
tuted principally in favour of a perſon ; and the real or predial, prin- 
cipally in favour of a tenement, and only by conſequence to a perſon, 
as the owner of that tenement. In predial ſervitudes, therefore, there 
muſt be two tenements ; a dominant, to which the ſervitude is due, 
and a ſervient, which owes the ſervitude, or is charged with it. And 
hence predial ſervitudes cannot paſs by ſale, or other juſt title, from 
the proprietor of the dominant tenement to another, unleſs the ac- 
quirer ſhall either purchaſe that tenement, together with the right of 
{ervitude, or has already the property of another tenement capable 
of receiving benefit hy it, Nov. 24. 1732, Town of Dunſe. Perhaps 
the only inſtance where a ſervitude is conſtituted upon a predial te- 
nement, without a proper dominant tenement to which it is due, is 
in the caſe of paſturage, fuel, feal, divot, and the other rights to 
which miniſters are entitled by ſtatute, 1593, c. 161.; 1663, c. 21. ; 
not as the proprietors or poſſeſſors of any dominant tenement, but 
ſimply in the right of their benefices ; for which reaſon, theſe privi- 
leges, if they are to get the name of ſervitudes, fall more properly under 
the claſs of thoſe that are perſonal. 
6. Predial ſervitudes may be divided by the law of. Scotland, after Predial are 
the example of the Romans, into ruſtice and urbanæ, rural and city — 
ſervitudes. City ſervitudes, or of houſes, are thoſe which are conſti- 
tuted in favour of a tenement of houſes, though ſuch tenement ſhould 
not be within the gates of any city, Rural ſervitudes, or of land, 
are acquired for the uſe of a rural or country tenement, as a farm, 
field, incloſure, garden, though they ſhould be fituated within the 
liberties of a city; for it is not the place, but the matter and uſe of 
the tenement, which makes this diſtinction, J. 198. De verb. fig.; and for 
this reaſon, dwelling-houſes, and offices built for the uſe of a farm, are 
the ſubjects, not of city ſervitudes, but of rural. 
7. The chief ſervitudes of houſes in the Roman law, were oneris Chief urban 
ferendi, and tignt immittendi; both of which may be called ſervitudes fervitudes of 
of ſupport. The firſt was the right one had of reſling the weight of e Fan, 
his houſe upon his neighbour's wall or pillar, J. 33. De ferv. pr. urb.  mittendi et . 
ſo that it nearly reſembled that of ſigni immittendi ; by which one wag 7 /erendr. 
obliged to receive into his wall a beam, or joiſt, from his neighbour's | 
houſe. The general nature of both was the ſame. The eſſential dif- 
ference between them lay in the preciſe form of words that the Ro- 
mans uſed in conſtituting the ſervitude oneris ferendi: Paries oneri fe- 
rundo, uti nunc eff, ita fit, By which expreſs words, the owner of the 
ſervient tenement became obliged, not only to ſuffer the weight of 
the neighbouring houſe to reſt on his wall, but to repair that wall 
when it became unable to ſupport the load, J. 6. & 2. Si ſerv. vind.; 
. 33. De ſerv.-pr. urb.; contrary to the general nature of ſervitudes, 
which laid the proprietor of the ſervient tenement under no obliga- 
tion to do any poſitive act, but barely to ſuffer. Yet he who owed 
the ſervitude had an option to abandon his property, if he did not 
chooſe to uphold it in a condition fitted for the uſe of the dominant 
tenement, d. J. 6. H 2. Si ſerv. vind. 


8. Where a ſervitude of ſupport is conſtituted in writing, by which Correſpond- 
the wall of one tenement is ſubjected to bear all or any part of the my 
weight of another, St. b. 2. f. 7. $6: with reaſon, holds it to be the law. | 
law of Scotland, that the owner of the ſervient tenement is not bound 
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to Tepair it for the uſe of the dominant, unleſs an obligation to re. 
pair be inſerted in the right; conformably to the Roman law, which 
laid the expence of repairing upon the ſervient tenement, not from 
any anomalous property in the nature of that ſpecial ſervitude, but 
from the words expreſſed in the ſtipulation. He alſo affirms, from 
the ſame principle, that where ſuch ſervitude 1s conſtituted, not by 
grant, but by preſcription, it imports no more than a tolerance to 
lay the weight of the dominant tenement on the ſervient, and a 
power to the owner of the dominant to repair the ſervient for his 
own uſe: for the owner of the ſervient tenement is not obliged to 
do, unleſs he has bound himſelf by paction; and ſervitudes, being 
Ftricłiſſimi juris, ought not to be extended by implication. This doc. 
trine is confirmed by practice, Br. 108. & 117. 

9. .Stillicidium is the rain-vrater that falls from the roof or eaves of 
an houſe by ſcattered drops; when it is gathered into a ſpout, it is 
called flumen: the ſervitudes, therefore, by which ane is obliged to 
receive on his property the water which falls from his neighbour's 
houſe, are called in the Roman law flilkcidii, or fluminis, Without 
the conſtitution of one or other. of theſe ſervitudes, no proprietor can 
build ſo as to throw the rain that falls from his houſe directly on 
his neighbour's grounds: for it is a reſtriction upcu all property, 
Nemo poteſt immittere in alienum; and he who in building breaks 
through that reſtraint, truly builds on another man's property; be- 
cauſe to whomſoever the area belongs, to him alſo belongs whatever 
is above it: Cujus gſt ſolum, ejus eft uſgue ad celum. But every proprie- 
tor may build, be it ever ſo near his own boundary, provided the 
rain deſcending from the roof fall within his own property ; becauſe 
there, the builder, without incroaching on his neighbour, is making 


the natural uſe of what belongs to himſelf ; and, therefore, the ſtil- 


licide, or fumen, after falling on the builder's property, muſt be ſuf- 
fered to run whither the ſituation of the ground ſhall carry it. Yet 


as the building too near another's property may be attended with in- 


Non officiendi 


duminibus, et 


altius nox tol- 


tendi. 


convenience, the Roman law obliged proprietors to keep at a certain 
diſtance within their own property in building; ſee J. 14. De ſerv. pr. 
urb, We have no ſtatute regulating this matter ; but, by the uſage 
of ſeveral boroughs, proprietors are obliged to keep a foot, or a foot 
and a half, within the extremity of their ſeveral properties: And 
where the uſage is not fixed, the dean of guild, or other magiſtrate 
who is charged with the police, appears to be truſted with a diſcre- 
tionary power of directing the buildings within borough, ſubject to 
the review of the court of ſeſſion; ſee New Coll. ii. 226. 

10. A proprietor may raiſe an houſe, or other building, within his 
own property, to what height he pleaſes, though he ſhould ever ſo 
much obſcure the light, or obſtruct the proſpet of his neighbour's 
houſe. To prevent this, two ſervitudes were introduced by the Ro- 
man law: firſt, the ſervitude Non officiendi luminibus vel proſbectui, J. 4. 
De ſerv. pr. urb.; by which a proprietor is reſtrained from raiſing 
any building, if it were but a garden-wall, that may either darken 
the light, or break the view, of his neighbour's houſe or pleaſure- 
grounds: And a ſervitude of this kind is ſometimes conſtituted, ra- 
ther for obſtructing the proſpect of the ſervient tenement, than for 
enlarging that of the dominant; ex. gr. when the owner of the ſer- 
vient tenement is tied up from ſtriking out a window in any build- 


ng 


Found, That althou h the ſpace of eighteen inches muſt be left between two build- 
4ngs in borough, where « ah are two eave-drops, yet that nine inches are ſufficient where 


there is only one eave-drop; New Coll. iv. 96. 
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ing which may look into the houſe or garden of the dominant. The Tr. IX. 
other is, Altius non tollendi, 1. 12. & 21. De ſerv. pr. urb.; by which a PW "INE 
proprietor could not add to the height of his houſe to the prejudice 

of the dominant tenement. The Romans had a city-ſervitude quite 

diſtin from this laſt, called Allius tollend: ; which, in the opinion of 
Donellus, Baro, and ſome other interpreters of note, was that by 

which one had a right from the owners of the neighbouring houſes, 

to raiſe his houſe higher than was permitted by the regulations made 

by Auguſtus, and ſome of the ſucceeding Emperors, againft the ex- 

ceſſive height of buildings in Rome, to prevent the miſchievous con- 

ſequences vf accidental fire, rab. Geogr. l. F.; Tacit. Annal. I. 15. c. 43.; 

Sext. Aurel. Epit. c. 13. But it is moſt unlikely, that the Romans 

thould have given countenance to a right of ſervitude, by which enact- 

ments ſo eſſential to public policy might have been evacuated by the 

private conſent of individuals, contrary to the rule, J. 38. De pat. 

And it will hardly be affirmed, that-fuch conſent, granted by any pro- 

prietor of hoſe in Edinburgh to his neighbour, to build beyond the 

ſtatutory height, could authoriſe the grantee to act in defiance of a ſta- 

tute, made, not in favour of private men, but for the benefit of the 

public. Ron | 

x 11. Where a houſe is divided into different floors or ſtories, each * 

floor belonging to a different owner, which frequently happens in 2 

the city of Edinburgh, the property of the houſe cannot be ſaid to a houſe in 

fuffer a full or complete diviſion. The proprietor of the ground- — > 
floor is bound, merely by the nature and condition of his property, ferent per- 
without any ſervitude, not only to bear the weight of the upper ſtory, fes. 

but to repair his own property, that it may be capable of bearing that 
weight: for in that caſe, as the roof remains a common roof to the 
whole, and the area on which the houſe ſtands ſupports the whole, a 
communication of property neceſſarily ariſes; by which the proprietor 
of the ground-ſtory is obliged to uphold it for the ſupport of the upper, ; 
and the owner. of the upper muſt uphold that as a roof or cover to the * 
lower, St. 6. 2. t. 7. $ 6. Where the property of the higheſt ſtory is 

divided into ſeparate garrets among the different proprietors, each pro- 

prietor muſt, by this rule, uphold that part of the roof which covers 

his own garret. : 2 
12. The chief rural ſervitudes of the Roman law are, iter, actut, via, — _ 

aguæductut, aquehauſtus, and jus paſcendi pecorit. Tter is a right that a agus, via, 

landholder has of a horſe or foot-paſſage for himſelf, his family, and ue 

tenants, through his neighbour's property. Actur is a right alſo of © 

carriages drawn by men, and of driving cattle. Jia comprehends the 

other two; and, beſides, includes a right of drrving carriages, with 

horſes, or other beaſts of draught. The road which made the via 

was conſiderably broader than that of the iter or aus. There are 

ſervitudes by the uſage of Scotland analogous to thoſe; of a foot- 

road, an horſe-road, a cart or -.coach-road, and ways or loanings by 

which cattle may be driven from one field to another: but an horſe- 

road is not, by our practice, included in a foot-road, as it was by the 

Roman law. The right of a public road, or King's highway, is not 

properly a ſervitude, but public: juris, common to all -the members of 

the ſtate, whether they are, or are not, proprietors of any tenement ; 

and indeed to all ſtrangers who have the freedom ' of trade, or of tra- 

velling through-the country: And if they are to be conſidered as ſer- 

vitudes, they fall under that kind of them which get the name of le- 

gal; for ſundry ſtatutes have been enacted for preſerving highways, 

and regulating them, both as to their breadth, as to thoſe liable to 


repair 
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Boox II. repair them, as to the grounds through which they may be carried, 


Common pa- 


and as to the magiſtrates who are charged with the care of them, and 
veſted with the Powers neceſſary for that purpoſe, 1669, c. 16. ; 1670, 
c. 9. 3 1686, c. 8.; 5 Geo. I. c. 30.“ Though a right of private roads, 
in ſo far. as they are neceſſary, be the genuine conſequence of pro- 
perty, /ufr. t. 6. F 9.; yet after they have been ſettled and fixed by 
cuſtom, they ought not, without the expreſs conſtitution of a ſervi- 
tude, to be enlarged, under the pretence of greater conveniency, 
Where the right of a private road 1s conſtituted by way of ſervitude 
through the grounds of a neighbouring proprietor, it cannot be altered 
to the prejudice of the dominant tenement ; yet if it be only a foot- 
road, the owner of the ſervient may incloſe the ground through which 
the road paſles, provided he leave a ſtle at each end of the incloſure 
for the foot-paſlage. 

13. The ſervitude of aqueducts is the right that one has of carry- 
ing water in conduits or canals, along the ſurface of the ſervient tene- 
ment, for the uſe of one's own property. Much like to this is the ſer vi- 
tude of a dam or damhead; by which one acquires a right of gather- 
ing water on his nei ghbour's grounds, and of building banks or dikes 
for containing that water. Theſe ſervitudes are generally conſtituted 
for the uſe of water-mills or engines; and the owner of the domi- 
nant tenement, as he has the benefit of the ſervitude, is obliged to 
preſerve the aqueducts and damheads in ſuch condition, that the ad- 
jacent grounds may ſuffer no prejudice by the breaking out of the 
water. Aquehauſtus is a right competent to a landholder, of watering | 
bis cattle at any river, brook, well, or pond, that runs through or 
{tands upon his neighbour” 8 grounds. Where a running water is the 
boundary which divides between two tenements belonging to differ- 
ent proprietors, the one cannot divert the courſe of it without con- 
ſent of the other, though that other ſhould not allege any prejudice 
by it to himſelf, but the depriving him of the pleaſure of trouting, 
and the chance that he may have occaſion for the water at ſome future 
time, June 25. 1624, Bannatyne. Nay, the proprietor of both ſides of 
a running water, though he be ſubjected to no ſervitude in favour of 
the inferior tenement, cannot alter its bed, if the alteration ſhould 
Ering any real prejudice to the owner of that tenement, op. Action. in 
factum, Bairdy. 

14. The jus paſcendi pecorit, a ſervitude well known in the Roman 
law, J. 4. De ſerv. pr. ruſt. is a right by which the owner of the domi- 
nant tenement is entitled to the uſe of the graſs-grounds of the ſer- 
vient, for paſturing a determinate number of cattle proper to the do- 
minant. This right is not to be ſo ſtretched as to exclude the owner 
of the ſervient tenement from paſturing his own cattle on them, if 
there be graſs enough for both, unleſs where the full and excluſive 
benefit of the graſs 1s, by the expreſs conſtitution of the ſervitude, 
granted to the dominant. tenement. This right of common paſtu- 
rage may be eſtabliſhed either by grant or by preſcription, In the 
firſt caſe, it is ſometimes conſtituted by a perſonal obligation granted 
by the owner of the ſervient tenement, which, when it is followed by 
poſſeſſion, is effectual againſt his fingular facceliots ; but moſt fre- 
quently, by a clauſe of common paſturage, contained in the charter 
of the dominant tenement. This clauſe, cum communi paſtura, is often 
indefinite, without mentioning any ſervient tenement to be burdened 
with the paſturage; and is merely intended to convey all paſturage 
which had been appropriated to the lands diſponed previouſly to the 
date of the charter, whether it was due out of the lands belonging 

to 
* See alſo 119 Geo. III. . 52. 
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to the granter, or out of other lands, - If the clauſe be ſpecial, expreſ- 
ſing the particular lands which are to be burdened, the ſervitude is 
effectually conſtituted on theſe lands, if the granter of the charter was 
roprietor of them, and ſo had a power to burden them: but if they 
were the property of a third party, the clauſe carries no farther inte- 
reſt in them to the grantee than the granter himſelf was entitled to. 
15. Moſt frequently common paſturage obtains, in the caſe of ſe- 
veral proprietors of lands adjacent to the ſame heath or common, all 
of whom claim a right of paſturage againſt the proprietor of that 
common. Where different purchaſers of different farms lying conti- 
guous to the common, get a right of common paſturage upon that 
tenement, indefinite as to the number or kinds of cattle to be fed up- 
on it, each purchaſer is not underſtood to have got an unlimited 
right; but the extent of their ſeveral claims is to be proportioned to 
the rent of their ſeveral farms, and to the number of cattle that each 
of them can fodder in winter upon his own dominant farm. The 
action by which theſe proportians are to be aſcertained is called an 
action of ſowming and rowming, two old words denoting the form of 
law by which the number of cattle that each proprietor may put on 
the common 1s fixed, according to the different kinds of cattle that 
are to paſture upon it ; and this action lies, even againſt ſuch of the 
claimants upon the common as have had an indefinite promiſcuous 
poſſeſſion, without challenge, for forty years together ; becauſe ſuch 
poſſeſſion is contrary to the nature of the right, and if carried by any 
one of the dominant tenements to a certain height, without controul, 
muſt make the ſervitude quite unprofitable to the reſt, But it lies not 
againſt the proprietor of the ſervient tenement, who, it is preſumed, 
will be careful not to overſtock, and fo to impoverith his own proper- 
ty, Jan. 23. 1679, Dunlop. 
16. Common paſturage may be conſtituted by preſcription alone, 
i. e. by the acquirer's uninterrupted exerciſe of that right for forty 
years together, upon lands contiguous to his own, under no other 
title than a general clauſe in his charter, cum cummuni paſtura, even 
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though no ſuch right had been competent to his author in thoſe lands. 


Nay, a right of paſturage may be effectually conſtituted by the com- 
mon clauſe of part and pertinent, without the aid, either of preſcrip- 
tion, or of a clauſe of paſturage. Thus, where a baron ſold part of 
his lands, the former poſſeſſors of which had a right of paſturage on 
a common belonging to the barony, the purchaſer was adjudged to 
have acquired by the ſale a right of paſturage on the common equal 
to what had been appropriated to the tenement ſold before the ſale, 
Feb. 14. 1668, Borthwick : for though the right competent to the ba- 
ron upon his own common was not exerciſed as a right of ſervitude, 
infr. I 36. ; yet by ſelling the lands with the privileges formerly an- 
nexed to them, that right became due to the purchaſer as a ſervitude, 
which was before exerciſed by the baron or his tenant in conſequence 
of his property. And this rule is alike applicable to lands not erected 
into a barony ; for it ariſes from the plain 1mport of the grant. 

17. Two predial ſervitudes are received by the uſage of Scotland, 
to which there was nothing ſimilar in the Roman law; feal and di- 
vot, and thirlage. The ſervitude of feal and divot is the right one 
has of turning up feals or divots from the ſurface of the ſervient te- 
nement, and carrying them off, for thatch to his houſe, or for the 
other uſes of the dominant tenement. Much like to this is the ſer- 
vitude of fuel, which is a right of raiſing turf or peats from the ſer- 
vient moſs or peat-land, for fuel to the inhabitants of the dominant 

Vol. I. 4 P tenement, 
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Boon II. tenement. Both theſe ſerritudes imply a right to uſe the neareſt 


grounds of the ſervient tenement, on which to lay and dry the turf, 
peats, or feal; and to a way or paſſage by which they may be carried 
off to the dominant. Though it be affirmed in general terms by 
writers, Cr. lib. 2. dieg. 8. F 35. &c. that all the leſſer ſervitudes of 
fuel, feal, and divot, are included under the greater one of common 
paſturage ; thoſe ſervitudes are nevertheleſs quite diſtinct : for it is 
not in every caſe that the greater or heavier ſervitude comprehend 
the leſſer ; it is only where the greater is of the ſame kind with the 
leſſer, ſo that the one cannot be figured to ſubſiſt without the other, 
But though one ſhould grant to his neighbour a right of paſturing 
cattle upon his common, he is not for that reaſon underſtood to have 
alſo given him the right of breaking up the ſervient tenement for 
fuel to his fire, or for a cover to his houſe ; and there are many in- 
ſtances of grants of paſturage with an expreſs ſecluſion of the leſſer 
ſervitudes. Nay, though ſuch grant ſhould be indefinite, the que- 
ſtion, Whether the leſſer ſervitudes are included? muſt depend on 
the nature of the poſſeſſion; for they will be excluded, if either he 
who is entitled to the paſturage has never attempted to extend his 
right to the caſting of feal, Oc. or if he has been interrupted in that 
attempt, Feb. 15. 1668, L. Haining. | 

18. Thirlage is that ſervitude by which lands are aſtricted or thirled 
to a particular mill, to which the poſſeſſors muſt carry the grain of 
the growth of the aſtricted lands to be grinded, for the payment of 
ſuch duties as are either expreſſed or implied in the conſtitution of 
the right. Wheat, corn, or other grain, was at firſt grinded by hand- 
mills, or querns; which are not quite in diſuſe at this day in ſome of 
the highland parts of Scotland. It was ſoon perceived, after the uſe 
of water-mills was introduced, that that manner of grinding not only 
ſaved much labour, but made better flour or meal: hand-mills were 
therefore prohibited, except in time of froſt, or in places where wa- 
ter-mills were not erected, St. Gill. c. 19.; and the twenty- fourth 
peck, i. e. a peck out of ſix firlots, was by that regulation ſettled as a 
reaſonable price for grinding. But no lands were then aſtricted to 
any particular mill: the grinding of corns conſtituted the proper con- 
tract of locatio operarum, the miller letting out his labour for a certain 
hire to all who ſhould be willing to employ him. Thirlage, however, 
was ſoon introduced into moſt countries which received the Feudal 
law, whereby a multure or hire was exacted far exceeding the value 
of the work. Its origin was owing to the proſpect of the great be- 
nefit which landholders imagined was to accrue to themſelves, by 
drawing thereby a conſiderable rent for their mills, and fo raiſing the 
value of their lands. But this was a yain conceit; for the heavier 
the rate of multures was that tenants were obliged to pay for manu- 
faQuring their grain, the leſs rent they were able to pay to the land- 
lord. And in truth thirlage is a great obſtruction to the improvement 
of land by agriculture: for beſides the money and time ſpent in law- 
ſuits for recovering abſtracted multures, tenants, however induſtrious, 
cannot but grudge laying out money in meliorating their farms, when 
the profits are ſo , heavily taxed in favour of thoſe who bear no part 
of the expence. In this ſervitude, the ſervient tenement is bound, 
not only to ſuffer, but to do: for the poſſeſſors of the lands aſtricted 
muſt carry their corns to the dominant mill; and in the general caſe 
muſt alſo perform ſeveral ſervices neceſſary for upholding the mill in 
ſuilicient repair. 


19. In 
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10. In thirlage, the mill is the dominant tenement, and the lands 
aſtricted the ſervient. The duties to which thoſe lands are liable are, 
multures, ſequels, and ſervices. The multure is a quantity of grain, 
ſometimes in kind, as wheat, oats, peaſe, &c.; and ſometimes manu- 
factured, as flour, meal, ſheeling, due to the proprietor of the mill, or 
his tackſman, the multurer, for manufacturing the corns. The ſe- 
quels are the ſmall parcels of corn or meal given as a fee to the ſer- 
vants, over and above what is paid to the multurer; and they paſs 
by the name of &navegyhip, (from 4nave, which in the old Saxon lan- 
guage ſignified a ſervant), and of b.nnock, and lac. or gowpen. As the 
quantum of theſe is not uſually expreſſed in the conftitation of the 
right, it is regulated by cuſtom “. Services are a kind of acceſſory to 
thirlage ; and confiſt in thoſe duties or obligations to which the ſer- 
vient tenement is liable for the uſe of the dominant; as bringing 
home the mill-ſtones, uphokding the mill- houſe, with the dams and 
aqueducts, Cc. : | | 

20. The aſtrited lands are called the third, or the ſucken; and the 
perſons ſubjected to the aſtriction get the name of ſuckeners, Hence 
the duties payable by thoſe who come voluntarily to the mill are cal- 
led outſucken, or out-town multures; and thoſe that are due by tenants 
within the ſucken, imtown or inſucten multures, The rate of outſucken 
multure, though it is not the ſame every where, is more juſtly pro- 
portioned to the value of the labour than that of the inſucken, except 
in thoſe parts of the country where the tenants, from the penury of 
mills, have no choice of any other nearer to which they may carry 
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their corns. It generally continues what it was originally fixed to by - 


the St. Gill. c. 19. the twenty-fourth peck. The rate of inſucken is 
frequently a peck in the boll, and at ſome mills conſiderably higher. 
Thoſe who carry their grain to a mill voluntarily, are preſumed to 
agree, if no ſpecial bargain be made, to pay the accuſtomed outſucken 
multures of that mill. 

21. Thirlage is conſtituted by writing, either directly or indirectly. 
It may be conſtituted directly, fit, by the proprietor thirling his te- 
nants to his own mill by an act or regulation of his own court, St. 6. 2. 
t. 7. $16. But this kind of thirlage is ineſfectual withodt the te- 
nant's conſent: for tenants who have written tacks prior to that re- 
gulation, are entitled to hold their lands, while their tacks are current, 
free from every burden which 1s not ſpecified in them. And even in 
the caſe of verbal leaſes, which ſubſiſt only from year to year, the 
landlord cannot make the condition of the tenants worſe, by im 
ſing new burdens on them, while they continue in their farms, which 
they had not agreed to. It muſt appear that they have conſented, 
therefore, either .by an expreſs written obligation to comply with 
that act of court, or by conſtantly carrying their corns to the mill to 
which the act directs them, and paying the accuſtomed multures. 
Tenants who have either entered to the lands, or have begun to poſ- 
ſeſs by tacit relocation, after ſuch acts of court, may poſſibly be tied 
down by the regulations made previouſly to their entry, if they be 
properly intimated, and not objeaed to by them when they enter. 


How thirlage 


is conſtituted. 


= _ 


2dly, Thirlage is conſtituted directly, when, in the grant of lands to 


a purchaſer, the thirlage of the lands diſponed is expreſsly reſerved 
by the granter to his own or any other mill: and the ſervitude may 
be conſtituted in this way, though the lands diſponed ſhould be hol- 
den of the granter's ſuperior ; for it is not neceſſary that the proprie- 
tor of a mill be ſuperior of all the lands aſtricted to it. 3dly, It is a 
moſt direct and indubitable way of conſtituting thirlage, when the 
proprietor 

* Kilk, Thirlage, No. 1. 
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Boo « II. proprietor of a mill makes it over to a purchaſer, together with the 
— moltures of his own lands per expreſſum. The grant of a mill, with 
the multures uſed and wont, though it ſhould not ſpecify the lands 
aſtricted, is ſufficient to conſtitute a thirlage over ſuch of the granter' 
lands as were, at the date of the grant, in uſe to pay inſucken mul. 
tures to the mill diſponed ; and it alſo imports a conveyance of the 
thirlage of all lands belonging to others which were at that date a- 
ſtricted to the mill diſponed, &. b. 2. f. 7. Y 16. But it extends to ng 
part of the granter's property which was then in his own natural poſ. 
ſeſſion; and which, therefore, by a rule to be explained, & 36. was not 
8 at that time ſubject to any ſervitude, Harc. 728. It is unneceſſary to 
mention other methods of eſtabliſhing thirlage directly, ſince every 
landholder can aſtrict his own lands by any proper obligation, even 
in a writing apart, with the conſent of ſuch of his tenants as have 
ſubſiſting leaſes: and though ſuch perſonal deeds cannot hurt ſingu- 
lar ſucceſſors in the lands, without the poſſeſſion of the dominant te- 
nement, acquired previouſly to the right of the fingular ſucceſſor, 
Harc. App. 3. yet the moſt ſlender acts of poſſeſſion bave been ad- 

judged ſufficient for that purpoſe, July 26. 1712, Blair. 


2dly, Indi- 22. Thirlage is ſaid to be conſtituted by writing indirectly, where the 
— words of the grant bear no explicit conſtitution of that ſervitude 
Thirlage of K 


barony-lands. but nevertheleſs imply it in the conſtruction of law. It appears that 
all barony- lands had been formerly underſtood to be naturally aſtrict- 
ed to the mill of the barony, in conſequence of the union formed 
between the lands and the mill, by the erection into a barony, with- 
out any written conſtitution. Hence it was found, 7uly 17. 1629, 
L. Newliſton, that a feuar of part of a barony was ſubjected to thir- 
lage for the lands feued, in a queſtion with one who had afterwards 
purchaſed the mill itſelf from the baron cum aſtrictis multuris, notwith- 
ſtanding the feuar's right, which, too, bore the Reddendo of a ſpecial - 
duty pro omni alio onere, in reſpect that it did not bear cum molendinis et 
multuris, But as this conſtructive ſervitude appeared inconſiſtent with 
the legal preſumption for liberty, it ſoon ſuffered limitations. Firſt, 
Though the mill of the barony be made over as ſuch, yet if the grant 
bear with multures uſed and wont, thoſe taxative words confine the ſer- 
vitude to former uſage, and therefore import a bare conveyance of 


- the former thirlage; and even that is not preſumed, without ſome 


proper conſtitution previouſly to the defender's right, Fuly 13. 1632, 

E. Morton, 2dly, If before the baron's conveyance of the mill of the 

barony cum multuris, the baron ſhould have fened part of the barony 

to another, for a ſpecial feu-duty in the Rediendo, pro omni alio onere, 

and with a clauſe of multures, though only in the Tenendas, the feuar 

will enjoy his lands free from aſtriction, notwithſtanding the poſterior 

grant of the mill of the barony ; becauſe a right of lands with multures 

naturally imports, that they are not ſubject to thirlage ; and no land- 

holder, after he 1s diveſted of the property of lands, can afterwards 

charge them with a ſervitude from which they were formerly free, 

Harc. 721, 722. If this doctrine is well founded in the grant of a ba- 
rony-mill, it muſt obtain a fortior: where there is no erection. 

The * 23. Thirlage, when conſtituted by writing, differs conſiderably in 

ching ue its extent and effects, according as the grant happens to be conceived. 

regulated by The grant uſually expreſſes what part of the corns is aſtricted; but 

— 2 ſometimes it is made out in general words, aſtricting the lands. In 

Thitlage of the firſt caſe, where the nature or quantity of the corns aſtricted is 

grana creſ#» expreſſed, thirlage is either of all growing corns, omnia grana creſ- 

_— centia ; or, 2dly, of grindable corns ; or, 3d!y, of invecta et illata, all 

| corns 
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brought within the thirl. The thirlage of all growing corns TIr. IX. 
corns 8 8 gr 8 5 | 


comprehends the whole grain of the growth of the aſtricted lands, 
even barley, unleſs where it is ſpecially excepted, or where an exemp- 
tion of that grain is proved for a full courſe of preſcription, Gosf. 
July 3. 1073, Oliphant ; Harc. 730. Nevertheleſs, certain parts of the 
corns are underſtood to be excepted without a ſpecial clauſe : Fi,, 
the ſeed-corn, and that which is neceſſary for feeding the horſes or 
other cattle employed in cultivating the ground ; for both theſe are 
deſtined for raiſing corns for the next crop, which is a uſe inconſiſtent 
with grinding. 2dly, The farm-duties, or rent payable in grain to the 
landlord ; for it is not preſumable, that the landlord, who myſt diſ- 
poſe of at leaſt part of his farms for money, meant to burden the 
grain deliverable to himſelf with any ſervitude. Yet, in this matter, 
practice has made a reaſonable diſtinftion. Where the corn-rent is 
deliverable to the proprietor in grain not grinded, as in wheat, oats, 
barley, peaſe, &c. there is no aſtriction. The proprietor is left at li- 
berty to ſell that grain to perſons without the ſucken, unmanufactured, 
as he received it from the tenants ; and though he diſpoſe of it within 
the thirl, the purchaſer has the ſame power to ſell it to whom he will 
that the proprietor had, without being ſubjected to any multure. 
But where the rent 1s deliverable to the landlord in grain already 
manufactured, as flour, meal, &c. the tenant muſt grind the corn, of 
which that meal is made, at the mill to which he is aſtricted. If the 
landlord, after receiving his corn- rent unmanufactured, confume any 
part of it within the thirl, in meal or in malt, ſuch part falls under the 
thirlage ; ſince, when, in place of ſelling it, he grinds it for his own 
uſe, he ought to carry it to that mill, Fount. Feb. 1. 1709, L. Rathiler. 
Though the tenant's whole rent ſhould be payable in money, he muſt 
not fell his corns unmanufactured without the ſucken, under the co- 
lour of raiſing a fund for the payment of his rent; otherwiſe he is 
liable in the ſame rate of multure to the dominant mill, as if he had 
grinded them there *. 


24. Thirlage may be conſtituted, 24/y, of all the grindable corns Thirlage of 


preciſely of the ſame import with the former; but is, from the un- 
favourableneſs of thirlage, reſtricted to ſuch of the corns as the te- 
nants have occaſion to grind, whether for the ſupport of their fami- 
lies, or their other uſes within the thirl, K#k. Thirlage, No. 5. & g.; 
all which muſt be ground at the dominant mill; but the ſurplus may 
be lawfully exported by the tenant in kind, without ſubjecting him to 
any multure, Feb. 1731, Lockhart; Feb. 17. 1736, Lockhart f. The tenant 
whoſe corns are aſtricted in either of thoſe ways, may, notwithſtand- 
ing the ſervitude, lay his grounds in graſs, if it be not done in fraudem 
of the thirl ; for he is laid under this only obligation by the thirlage, 
to carry his corns, when he has corns, to the dominant mill, July 1731, 
Macfadzean ; New Coll. i. 166 J. 


Orns. 


growing on the lands; which, in the proper ſenſe of the words, is — 


25. By a third kind of thirlage, the invecta et lata are aſtricted; Of ie e 


by which are underſtood all corns that are brought into the thirl or a. 


Vol. I. 40 ſervient 
Kilt. Thirlage, No. 12. | 
f Found, that thirlage of all grindable corns does not comprehend wheat, where the mill 
25 not properly conſtructed for grinding it, New Coll. iv. 82. In a thirlage of this kind, 
the Lords found, that if the poſſeſſors of the aſtricted lands ſold their own grain, and bought 
other grain without the thirl for their own uſe, they were bound to ind this grain at the 
thirl-mill, paying inſucken multure, if it was not already manufactured; or, if it was, that 
Kill they were obliged to pay multure for it, Kilt. Thirlage, No. 10. 
+ Found alſo, that the leſſee of the mill is not entitled to any deduction from his rent, on- 
account of part of the aſtricted lands being laid in graſs, even by the owner of the mill hime- 
elf, New Coll. iv. 9; ibid. Suppl. 87. ' 
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ſervient tenement, though they be not of the growth of the aſtricted 
lands. This thirlage is commonly impoſed on the inhabitants of a 


borough or village, and binds them to grind all the corns imported 


Where the 
{ſame corns 
are ſubje& 
to double 


elirlage, 


Where thir- 
lage is indefi- 
nitely eonſti 
tuted, the 
eaſieſt is pre- 


ſumed, 


thither at the dominant mill. When this thirlage 1s conſtituted, the 
words of ſtyle deſcribing the ſubject aſtricted are, all grain brought 
within the ground that tholes (or ſuffers) fire or water therein. Stair, b. 2. 
1. 7.5 19, 20. and Mackenzie, 26. H. . interpret theſe words of ſteep. 
ing and kilning, that is, of malting and drying, the corns within the 
thirl, but not of baking and brewing ; for though grain ſuffers fire 
and water in baking and brewing, as truly as in malting and kiln. 
drying, the clauſe can only be underſtood of ſuch uſe of fire and wa- 
ter as prepares the grain for the mill; and ſo cannot be applied to 
baking and brewing, which is not done till after the corns are grind- 
ed. In Sir R. Spottiſwoode's opinion, v. Mills and multures, baking 
and brewing ought alſo to be included; becauſe otherwiſe the ſervi- 
tude might be eaſily evacuated, by grinding malt or wheat at a mill 
without the thurl, and afterwards importing it to the ſervient borough 
to be brewed or baked. Our deciſions favour the firſt opinion, Fount, 
Feb. 22. 170%, Heriot's heſb. . And on this principle, multure is not due 
in the thirlage of inveda et illata, for flour or oat-meal brought into 
the ſervient tenement, unleſs where the importer himſelf has bought 
it in grain, and grinded it at another mill, Falc. ii. 61. ; for ſuch act is 
preſnmed to be done in fraudem of the ſervitude. 

26. It happens frequently that the ſame grain is ſubjected to a 
double thirlage, It may firſt pay multure, as granum creſcens, to that 
mill to which the lands where it grew are thirled; and if afterwards 
it ſhall be carried into a thirl where the invecta et ata are aſtricted, it 
muſt there pay a ſecond multure as invectum. But where the owner 
of a mill has got the right of thoſe two thirlages conſtituted on dif- 
ferent tenements, that individual grain which has already paid the 
firſt multure to the dominant tenement, is not liable to the ſame mill 
in the ſecond ; for multure, in the conſideration of law, confiſts either 
in the price paid at a mill for manufacturing the grain, or in the pe- 
nalty inflicted for carrying it elſewhere ; and as the ſame corns can- 
not be twice manufactured at a mill, the rational conſtruction of theſe 
two ſervicudes, when veſted in the ſame proprietor, muſt be, that not 
only the corns growing on the one tenement, but thoſe brought 
into the other, ſhall Ee grinded by the dominant mill; but not that 
the ſame individual corns ſhould pay multure twice to that mill, 
Fames, 30 f. | . 

27. In thirlage conſtituted in indefinite terms, aſtricting lands to a 
mill, without mentioning by what kind of thirlage, uſage muſt de- 
termine the nature and degree of the ſervitude; and where there has 
been no ſufficient time to diſcover its nature by the ſubſequent poſ- 
ſeſñon, preſumendum eſt pro hbertate, that meaning ought to be received 
which forms the lightzſt ſervitude $. But where the words of aſtric- 
tion are capable only of one meaning, the extent of it muſt be fixed 
ſolely according to that meaning; ſo that the ſervitude, if not entire- 
ly loſt by a total nonuſage for forty years, will be preſerved in its full 
extent, though, during all that time, the dominant tenement poſſeſſed 
only a lighter degree of thirlage, June 26. 1635, L. Wauchton. When 
a village or borough is aſtricted, the thirlage of invecta et illata muſt 

| be 

Kili. Thirlage, No. 8. | 

+ It was found, that though dry multure be paid for bear, yet if it be ground at the 
mill, the ordinary multure paid for oats is alſo due, Ki/t. Thirlage, No. 14. 

1 Kill. Thirlage, No. 10. 
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pe neceſſarily underſtood; for in a village there are no grana creſcentia 
which can poſſibly be the ſubject of thirlage, Dec. 27. 1717, L. Grange, 
ſtated in Dict. ii. p. 466, 467.; Falc. i. 133. 
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28. It is a general rule, That thirlage cannot be acquired by pre- Thirlage con- 
ſcription alone, without the aid of ſome title in writing: for, in iit ined by 


que ſunt mere facultatis nunquam pręſcribitur; mere faculties, or powers 
to act, cannot be loſt by not exerciſing thoſe powers. Corns muſt be 
grinded at ſome mill to make them fit for uſe; and therefore, though 
a landholder ſhould have carried his corns to one particular mill, and 
even paid the high inſucken multures for time paſt memory, the pre- 
ſumption is, that he did fo, becauſe he could not be better ſerved elſe- 
where; and therefore ſuch uſe cannot lay him under any ſervitude, 
But thirlage may, contrary to this rule, be conſtituted by mere pre- 
ſcription, without a title in writing; fir, in mills belonging to the 
King in property, Bal. p. 494. c. 9. ; in which immemorial poſſeſſion 
mult of itſelf be ſufficient to conſtitute thirlage, ſince the ſovereign. 
can have no title-deeds to produce, his original right to all feudal ſub- 
jets being eſtabliſhed jure corone, Fan. 8. 1662, Stuart. Nay, though 
the King ſhould have purchaſed the thirlage from another on the ſel- 
ler's reſignation, tanguam quilibet, it is preſumed from his poſſeſſion, 
that the title-deed has been loſt, and the ſovereign muſt not ſuffer 
through the negligence of his officers. This exception hath been, from 
parity of reaſon, extended to mills of church-lands, Jan. 22. 1740, 
Lo. Maxwell, marked in Di. ii. p. 462. *; becaufe churchmen were 
preſumed to have loſt their title-deeds at the Reformation; which 
gave riſe to an act of ſederunt, Dec. 16. 1612, preſerved by Spottiſ- 
woode, v. Air&men, declaring, that a churchman's right to church- 
lands is to be ſuſtained without written titles, upon a poſſeſſion of 
thirty years, to be computed backward from the time of bringing the 
action againſt him. The ſecond exception is of dry multures ; by which 
1s meant a yearly ſum of money, or quantity of corns, paid to a mill, 
whether thoſe liable in payment ſhould grind any grain at it or not; 
for ſuch payment cannot be conſtrued voluntary, ſince no man is to 
be ſuppoſed fool enough to pay, for forty years together, a duty for 
which he receives no work, if he could not be. compelled to it, 
July 23. 1675, Kinnaird f. 

29. There are certain titles, which, though they are ſo lame that 
they cannot of themſelves conſtitute thirlage, yet have that effect 
when they are followed by long poſſeſſion. The conſtant acts of go- 
ing to the ſame mill for forty years together, are in ſuch caſe con- 
ſtrued to have been in conſequence of a proper antecedent right of 
ſervitude. The oliqual:s title therefore, and the long poſſeſſion to- 
gether, do eſtablith the thirlage, though neither of them could do it 
alone. Thoſe imperfect titles are ſtyled titles of preſcription ; and the 
thirlage thus conſtituted gets the name of preſcriptive thirlage, If the 
ſervient tenement be in uſe to pay only the outſucken multures, which 
are accounted barely as a ſuitable reward for the grinding, it ought 
to require a ſtronger title to conſtitute preſcriptive thirlage : but 
where the inſucken multures have been paid, the flendereſt titles are 
ſuſtained ; ex. gr. a decree againſt tenants, in which the owner of the 


grounds was not made a party to the ſuit, June 24. 1665, Montgomery; 


or an act of thirlage of a baron-court, Jan. 11. 1678, Lo. Balmermo ; 
becauſe perſons are hardly to be preſumed willing to pay thoſe heavy 
multures for forty years together without a ſervitude, Hence = 
| | ſei 
* Kilk. Thirlage, No. 3. 
+ Kili. Thirlage, No. 4. 
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Booe II. ſeiſin of a mill, with the multure of certain lands, joined with for 
re; papa years poſſeſſion of the inſucken multures of theſe lands, was adjudg. 
ed ſufficient to conſtitute a preſcriptive thirlage againſt the owner, 
though he was, previouſly to that ſeiſin, infeft in his own lands «+7 
mills and multures, which in the general caſe imports. a freedom from 
thirlage, June 29. 1665, L. Keithick, as ſtated by Stair in his /f/:tutions, 
b. 2.t. 7. $17. Indeed it is not always neceſſary that there be a title 
of preſcription in writing: payment, for inſtance, of the inſucken 
multures, when it is accompanied with the conſtant performance of, 
mill-ſervices during a whole courſe of preſcription, is as little capable 
of bearing a conſtruction conſiſtent with the freedom of the lands, as 
the payment of dry multure, and therefore may be juſtly accounted 
ſufficient to conſtitute preſcriptive thirlage, June 1745, IL. Broughton *, 
In this kind of thirlage, the courſe of preſcription 1s not conſidered 
as interrupted, though the aſtricted corns ſhould be ſometimes carried 
to another mill; for abſtractions are too frequent, even where the 
thirlage is not diſputed. The ſervitude, therefore, is effectually eſta- 
bliſhed, where the abſtractions have been few, and commonly per. 
formed in a clandeſtine manner, d. June 29. 1665, & Jan. 11. 1678; 
Dec. 7. & 11. 1677, Henderſon. 5 | | 
Quantity of zo. Though thirlage itſelf cannot, in the general caſe, be eſtabliſh. 
multure may ed by mere poſſeſſion, the quantity of multure due by the ſervient 
wen aA tenement may, where the rate of the multure is not ſpecified in the 
ſion. deed of thirlage; for in ſuch caſe, uſage is the only rule left for de- 
termining the queſtion. . Yet the owner of the 'mill will not be put 
to prove, what the uſage was retro to the date of the right; for when 
cuſtom is proved as far back as the memory of man, the ſame cul. 
tom is preſumed beyond memory, upwards to the conſtitution of the 
ſervitude. If, in ſuch indefinite thirlage, the rate of multure be prov- 
ed for the laſt forty years, that muſt be the rule of judgement, 
though before that period the rate had varied, and will accordingly 
either increaſe or diminiſh the ſervitude from what it had been be- 
fore f. 
"Which like- 31. The ſervices of thirlage deſcribed above, F 19. may be claſſed 
wiſe aſcer-. among the naturalia of that ſervitude: for in thirlage conſtituted by 
tains the ſer- IT . : . . . 
Vices where writing, Mill-ſervices are always implied as an acceſſory, without a 
writing is ſpecial clauſe; and may therefore be exacted by the dominant tene- 
wanting. ment, if they be not taken off either by pation or preſcription, Feb. 
27. 1668, Maitland 7. And even in preſcriptive thirlage, where the 
ſuckeners have been in uſe to perform a particular kind of mill-ſer- 
vices, ſuch partial uſe implies an obligation to perform all thoſe that 
are uſually demanded in that ſervitude, Dec. 16. 1732, Craufurd. But 
where there is neither written conſtitution of thirlage, nor evidence 
of ſervices of any kind performed by the thirl, the ſuckeners are bound 
to no ſervices whatever ; for in ſuch caſe the rule holds, Tantum pre- 
ſeriptum quantum poſſeſſum ; the dominant tenement may claim what it 
hath acquired by poſſeſſion, and no more, Kames, Rem. Dec. 12.; 
Tinw. Dec. 1744, L. Inches. 
Declarator 32. Two diſtin actions are competent to thoſe who have a right 
of aſtriction of thirlage, viz. a declarator of aſtriction, and an action of abſtracted 
3 of multures. Where the owner of the ſervient tenement queſtions the 
aultures Tight of thirlage, and perhaps directs his tenants to carry their corns 
to another mill, an action for declaring the aſtriction of the lands 6 
Neu Cell. iv. 98. 
+ Kilt. Thirlage, No. 1. 


+ Kill. Thirlage, No. 5. 
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the purſuer's mill is neceſſary ; to which the owner of the ſervient TI. IX. 
tenement muſt be cited as defender, Feb. 9. 1628, L. Wardbouſe, IV 
the right of thirlage be acknowledged, but nevertheleſs the tenants 
clandeſtinely abſtract or withhold part of their corns from the domi- 
nant mill, the proprietor of the mill may, without bringing a decla- 
ratory action, which is proper to the court of ſeſſion, be relieved by 
ſuing the abſtracting tenants before the judge- ordinary. But even in 
that proceſs it may be prudent to cite the owner of the aſtricted lands 
for his intereſt; becauſe a decree for abſtractions, if the proprietor 
be not made a party to the ſuit, cannot have the effect of barring him 
from preſcribing an immunity from the thirlage. The quantity of 
abſtractions is commonly referred to the oaths of the abſtracters, be- 
cauſe, by the nature of the offence, no other full evidence can be had 
of the different abſtractions, and of the extent of them. Not only 
the multures, but the ſequels, or the ſmall quantities of grain or meal 
due to the multurer's ſervants for their work, may be ſued for in this 
action; becauſe, though the ſervants perform no work to the tenant 
when he carries his corns to another mill, yet the multurer muſt hire 
ſervants, whoſe only buſineſs it is to give attendance, and to ſerve 
the ſuckeners when they are called upon. The owner of the aſtricted 
lands is not accountable to the multurer for the abſtractions made by 
the tenants without his knowledge ; for as the tenants are the only 
offenders, they alone ought to ſuffer : and even though the abſtrac- 
tions have been inade by the proprietor's warrant or connivance, the 
tenants are primarily liable, and ſo muſt be firſt ſued, Dec. 10. 1667, 
E. Caffilis. In one caſe of abſtractions the multurer had, by our an- 
cient law, a remedy which he might apply without the interpoſition 
of a judge: Upon intelligence that any of the aſtricted corns were to 
be carried to another mill, he might ſeize them by the way, together 
with the ſacks, brevi manu, not merely to detain them as a ſecurity for 
the payment of his multure, but to be adjudged in a proper court as 
lawful prize to himſelf, or at leaſt to his landlord, &. Gul. c. 9. FS. 
This doctrine obtained in Craig's time, with little variation, 146. 2. 
dieg. 8. 9, 10. ; and it appears, that the remedy was not quite in dit- 
uſe in certain counties or diſtricts in Scotland ſo late as a century ago, 
Jan. 22. 1635, Menzies ; Pr. Falc. 72. It is indeed cenſured as harſh 
and oppreſſive by ſome writers; but both the nature and frequency of 
the crime, and the difficulty of a full diſcovery of abſtractions, call for 
a ſevere penalty. 

33. After having enumerated the ſeveral predial ſervitudes which General qua- 
are moſt in uſe, a fe obſervations may be ſubjoined, relating to the — og 
general properties and effects of ſervitudes. As all ſervitudes are re- = 
ſtraints upon property, they are fri juris, and ſo not to be inferred On 
by implication. Neither does the law give them countenance, unleſs a} 
they have ſome tendency to promote the advantage of the dominant 
tenement. No man, therefore, who has not acquired an intereſt in 
his neighbour's grounds by an antecedent right of paſturage, can, by 
any ſtipulation, reſtrain him from paſturing on his own property as 
many cattle as he ſhall think fit to ſet upon it; for maliliit homiuum 
non eft indulgendum. Upon this ground, the Roman law required, to- 
wards the conſtitution of a ſervitude, vicinity in the dominant and 
ſervient tenements, J. 5. F 1. De ſerv. pr. ruſt. Yet this is not always 
preciſely neceſſary ; for though the two tenements be not contiguous 
to one another, a ſervitude may be conſtituted, if the diſtance be- 
tween the two be not ſo great as to obſtruct all benefit from the ſer- 
vitude, J. 38, 39. De ferv. pr. urb.; l. F. l. 6. pr. Si ſerv. vind. Thus 
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leaſt burden- 


ſome to the 
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a proprietor of land may acquire a right of paſturing his cattle upon 
1 s common, though the dominant tenement ſhould not be con- 
tiguous to the common, if he has a ſervitude of paſſage upon the 
interjacent grounds, through which he may drive the cattle from the 
one tenement to the other. 

34. As ſervitudes are limitations of the property, it is a rule, that 
they mult be-uſed in the way leaſt burdenſome to the ſervient tene- 
ment. Thus, the ſervitude of a road, whether a coach or foot-road, 
conſdtuted through the grounds of another indefinitely, without 
.deſcribing through what particular part of the ground the road ſhall 
paſs, muſt be continued in that line in Which it has either been uſed 
'before by the owner of the ſervitude, or which has been marked out 
for the road by authority of the magiſtrate ; and the reſt of the ſer. 
vient tenement is free, /. 13. F 1. veg. At fro De ſor, fr. ruff, *, And 
even though the whole grounds appear to be ſubjected, the owner of 
the dominant tenement muſt uſe his right civννm e, with moderation; 
10 as not to carry the road through his neighbour's garden or orchard; 
nor, after having mace choice of one road, and uſed it for ſome time, 
can he abandon it, and wantonly carry a new one through another 
part of the field, J. 9. De ſerv. Hence it follows, that the owner of 
the dominant tenement can do no act by which the burden may be- 
come heavier on the ſervient: he cannot, ex gr. in a ſervitude of 
ſupport, lay a greater weight on the ſervient tenement than 13 ex- 
preſsly itipulated in the right. He muſt likewiſe @nfine himſelf to 
the ardinary uſes of his dominant tenement, and not ſtretch the right 
ro extraordinary purpoſes which were not in the cye of parties at 
.conitituting; it, Thus, in a ſervitude of peats or fuel, the dominant 
tenement ought not to exhauſt the ſervient moſs, by uſing i it in car- 
rying on an iron-work, or any other manutacture which may require 
an extraordinary ſupply of fuel, and which was not erected till after 
acquiring tne ſervitude, On the other hand, the owner of the fer- 
Went ttnement may make every uſe of his property conſiſtent with the 
Purpoſes of the ſervitude: he may, notwithſtanding the ſervitude of 

Fuel, or of feal and divot, to which his common is ſubjected, open 
the ground for minerals, limeſtone, coal, c.; for the ſervitude at- 
jects only the ſurfuce. Nor can he be deprived of this right, on pre- 
tence that by breaking the ground, he makes part of the ſervient ſur- 
face unfi for che ſervitude. Nay, though the right of the dominant 
tenement cxtends, ſtriculy ſpeak.ng, over the whole ſervient heath or 
mols, according to the rule, Unaqueque gleba ſervit, the proprietor ot 
the ſervicnt tenement ma till part of it, if he leave as much in grats 
as is fully ſufficient for the ſervitude, June 21. 1667, Watſjn, And 
even in a right of paſturage on a tenement, part of which had been 
under tillage before the ſervitudę was impoſed, the owner of the ſer— 
vient* grounds was allowed to till farther parts of it; yet ſo as that 
the grounds tilled, when they ſhould be again laid down in graſs, might 
remain ſubject to the ſervitude, Jan. 20. 1680, E. Southeſk, 

35. Ne egatiye ſervitudes, ex. gr. altius non tollendi, or non officiend: lr 
miribus, as they conſiſt merely in the reſtraint laid on the proprietor 
in the uſe of'1 his property, cannot poſſibly be accompanied with any 
exerciſe of the right by the, dominant tenement. It may, however, 
be juſtly concluded, both from their being ranked by writers among 
the conventional ſervitudes, and from the frequent inſtances of them 
in practice, that they are, by the law of Scotland, accounted effectual 

againſt 

Found, That a kirk-road might be altered from the line in which it had been formerly 

fixed, for one mare cotamodious ; Kit. Servitude, No. 2. f 
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gainſt the ſingular ſucceſſors of the granter, without uſe, by the bare Tir. IX. 


agreement of parties. It flows alſo from the nature of negative ſer- 
vitudes, that they cannot be acquired by mere preſcription, or with- 
out the expreſs conſent of the proprietor of the ſervient tenement. 
Though one ſhould, for a century of years together, have, in the exer- 
ciſe of his property, applied himſelf to one particular uſe of it; 
though, for inſtance, he ſhould, during that whole period, have kept 
his lands in graſs, or contented himſelf with an houſe thirty feet 
high; he cannot be thereby precluded from building on thoſe lands, 
or raiſing any houſe already built, to what height he pleaſes, how- 
ever prejudicial it may prove to the light or proſpect of the neigh- 
bouring tenement, His having before confined himſelf to one uſe, 
is to be aſcribed, nc: to obligation or ſervitude, which is never to be 
preſumed, but to choice. Indeed the queſtion, Whether any fervi- 


tude be conſtituted by preſcription? depends much on the nature of 


the uſe which was firſt had by tlig owner of the tenement, ſaid to be 
ſubjected to the ſervitude, Where that uſe began in conſequence of 
an act done by him in the natural exerciſe of his property, ſuch uſe, 
be it ever ſo long and unintertupted, canuot eſtablith a ſervitude a- 
gainſt him. Pur the cafe, that one had collected a body of water 
within his own property, for a particular purpoſe; and that the wa- 
ter, after ſerving that purpoſe, hath been ſuffered, for torcy years 
together, to fall down upon an inferior tenement belonging to a dit- 
ferent proprietor ; the owner of the inferior grounds, though he may 
have received an accidental benefit by the water faliing upon his pro- 
perty, cannot bar the proprietor of the water, who was all the while 
making that uſe of his property which he judged moſt beneficial to 
himſelf, from making another uſe of it afterwards, either by alcering 
the courſe of the water within his own grounds, or by draining the 
tource of it. . | 
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36. Ir is a rule common to all ſervitudes, That res ſua nemini ſervit, Res ſan n. 
J. 26. De ſerv. pr. urb. That is obviouſly founded in the reaſon of the ,v. 


thing, The having the property of a ſubject, 1mports a right to uſe 
that ſubject in every way of which it is capable: the proprietor, 
therefore, can have no need of a ſervitude. It may be objeRed againſt 
this rule, That one of the methods formerly mentioned of eſtabliſhing 
thirlage, ſeems to contradict it, viz. that a proprietor may thirl his 
own tenants to his own mill; in which caſe, the owner of the mill, 
which is the dominant tenement, and of the lands aſtricted, which 
38 the ſervient, is the ſame perſon. And to ſpeak freely, the conſti- 
tation of a thirlage upon one's own lands, has the appearance of a 
deviation from this rule : the anſwer, however, may be, That in this 
ſpecies of thirlage, it is not the lands themſelves which are aſtricted, 
but their fruits or Hroduce : and theſe belong, not to the proprietor 
of the mill, but to his tenants. 


37. Servitudes may be extinguiſhed, ferſt, confuſione, when the ſame various 


perſon becomes owner both of the dominant and ſervient tenements ; 


des by 
which ſervi- 


for the uſe which the proprietor afterwards makes of the ſervient, is tudes are er- 
not jure ſcrvitutis, but an act of property. And a ſervitude thus ex- tinguiſhed. 


tinguiſhed revives not, . though the right of the two tenements ſhould 
be again divided, unleſs the ſervitude be conſtituted de novo, J. 30. pr. 
De ſerv. pr. urb. 2dly, A ſervitude falls with the right of him by 
whom it is granted, where his right is only temporary: Reſoluta enim 
Jure dantis, reſolvitur jus accipientit. Thus a ſuperior may ſubje his 
vaſſal's lands to a ſervitude while he holds them by nonentry ; but 
as ſoon as the vaſſal returns to them, they become free, 3dly, hut 

vitudes 
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Boo II. vitudes are extinguiſhed by the diſcharge or renunciation of the 
owner of the dominant tenement; which renunciation is effectual 

againſt his ſingular ſucceſſors. 4thly, by the extinction either of the 

dominant or ſervient tenement; for upon that ſuppoſition, nothing 

remains to be the ſubject of a ſervitude. But if the dominant te- 

nement, in place of being utterly deſtroyed, ſhall be rendered unfit 

for the purpoſes of the ſervitude for a time only, the ſervitude is ſuf. 

pended during that period. By our older practice, when a mill be. 

came ſo inſufficient that it could not ſerve the thirl, the obligation 

upon the ſervient tenement was not even ſuſpended ; for the ſucken- 

ers, though they were under a neceſſity of carrying their corns elſe. 

where, were liable in multure to that mill which was incapable of 

grinding it, and were only exempted from the burden of the ſmaller 

perquiſites due to the ſervants, Fount. Feb. 28. 1084, Macdougal. As 

this was ccntrary to the obligation implied in thirlage, by which the 

owner of the mill is, in conſideration of the ſtipulated multure, bound to 

uphold it in ſufficient repair, the ſuckeners are, by the preſent uſage, 

free from all multure while the dominant mill cannot ſerve them; 

but they muſt not, during ſuch temporary inſufficiency, carry a 

J greater quantity of their corns to other mills than what they have 

| immediate neceſſary occaſion for, Jan. 1736, E. Wigton. Laſtly, Ser- 
vitudes are loſt non utendo, or by the negative preſcription; that is, 

if the owner of the dominant tenement neglect to uſe his right for 

forty years together, or if the owner of the ſervitude do adds re- 

pugnant to the ſervitude, without interruption made by him who 

claims it. Where the owner of the ſervient tenement is bound ei- 

ther to do, or to ſuffer ſomething to be done, on his property, as in 

the ſervitude of thirlage, roads, Oc. it is ſufficient if he thall have 

a forborn thoſe acts which the ſervitude had bound him to, or if the 
owner of the dominant tenement {ſhall have neglected to uſe his 

right, for a full courſe of preſcription ; but where the owner of the 

{ervient is barely reſtrained in certain reſpects from the uſe of his 

property, as in the ſervitude allius non lollendi, he cannot preſcribe an 

immunity from the ſervitude, otherwiſe than by doing that very 

act from which the ſervitude reſtrained him, J. 6. De ſerv. pr. urb, 

Hence the preſcription of immunity from thoſe negative ſervitudes 

begins to run, not from the conſtitution of the ſervitude, but from 

© the time that the perſon ſubjected did the firſt act repugnant to it, 
"I Ilarc. 780. A ſervitude is not loſt or even impaired, non ntendo, 
though he to whom it 1s due forbear at certain ſeaſons the full ex- 

erciſe of his right, provided that ſuch forbearance can admit of an 
interpretation conſiſtent with an animus of preſerving the right en- 

tire, Thus, a right of paſturage conſtituted upon an adjacent com- 

mon, ſuſfers not the leaſt diminution, though the owner of the ſer- 

vitude thould regularly, for the ſummer months, have carried his 

cattle from the ſervient tenement to a field of his own ; becauſe ſuch 

act is mere facullatis, and preſumed to be done, not with any view 

of relinquithing his right, but of feeding his cattle upon grounds 

which he thinks the moſt proper for them, that they may give a 

higher price in the market, New Coll. ii. 208. Not only may ſervi- 

tudes which are eſtabliſhed by preſcription, be loſt by a contrary 
preſcription, agreeably to the rule, J. 35. De reg. jur. Nihil tam naturale 

e, quam eo genere quidquam diſſolvere quo colligatur; but though they 

ſhould be conſtituted by grant, they may be extinguiſhed in the ſame 

manner, by the ſervient tenement enjoying an immunity from the 

ſervitude for forty years, as in thirlage; or by the claimant's for- 
| bearing 
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hearing to uſe it, as in the ſervitude of a road. In either caſe, the 
ſervitude is ſuppoſed to be abandoned or relinquiſhed ; becauſe all 
grants whatever loſe their effect by diſuſe for forty years. If thir- 
lage may be totally loſt by preſcription, a fortior: the modus and ex- 
tent of it may be limited by poſſeſſion; and conſequently, if the 
eſſor of the ſervient tenement has, during the years of preſcription, 
enjoyed an exemption from the thirlage as to any particular ſpe- 
cies of grain, ſuch long uſage will be ſufficient to reſtrict the extent 
of the ſervitude in all time coming, without regard to the poſſeſſion 
had by the dominant tenement preceding that period“ This at leaſt 
is the rule where the thirlage is conſtituted in general terms, without 
deſcribing either the ſpecial modus of the aſtriction, or the rate of 
multure, /upr. & 30. 
38. The ſpecial ſervitude of thirlage may be alſo extinguiſhed by 
a Clauſe in the charter of the lands aſtricted, granted by one who 
is both proprietor of the lands and of the mill, cum molendinis et 
multuris, This clauſe does not therefore barely create a preſump- 
tion, that the lands diſponed were not ſubject to thirlage at the date 
of the charter, but even when they appear to have been formerly 
burdened with that ſervitude, it implies a diſcharge or immunity 
from it, Foun', Jan. 26. 1705, Sir J. Graham, It is ſufficient for this 
purpoſe, if ſuch clauſe be inſerted in the Tenendus of the charter; 
though all ſubjects deſigned to be - conveyed to the grantee ought to 
be inſerted in the diſpoſitive clauſe ; becauſe exemption from ſervi- 
rude is not a ſubject diſtinct from the lands diſponed, but barely 
a quality annexed to them, Dirl. 1. For this reaſon, the words cum 
molendinis et multuris are ſeldom thrown into the diſpoſitive clauſe, 
unleſs where a mill, which may be ſometimes accounted a ſeparate 
tenement, 1s intended to be conveyed. In rights granted by the 
crown, the clauſe of multures, where it is only in the Tenendas, is al- 
together ineffectual; becauſe when ſignatures are preſented in ex- 
chequer, great part of the Tenendas 1s left blank, which is afterwards 
filled up at the diſcretion of the chancery-clerk, or the framer of the 
ſignature; and therefore, whatever appears in that clauſe to the hurt 
of the crown, is preſumed to have crept in per incuriam, Fan. 8. 1662, 
Steuart ; Fount. Nov. 24. 1708, Halker/ſtin T. Where the vaſlal has, af- 
ter his charter cum multuris, continued to pay the inſucken multures 
of his lands to the mill to which they had been formerly aſtricted, 
the thirlage is underſtood ſtill to ſubſiſt, St. 6b. 2. 7. 7. H 24 And in- 
deed, though a clauſe of multures in the Tenendas does, in general, 
import a diſcharge of the ſervitude; yet it ought to be diſregarded, 
where either the poſſeſſion ſubſequent to the charter, or the other 
circumſtances of the caſe, cannot admit of a conſtruction conſiſtent with 
the freedom of the lands, Ne Coll. ii. 126. & 198. ibid. iv. 8 3. A charter, 
containing a feu- duty in the Reddendo, pro omni alio onere, or in full 
of all burdens upon the vaſlal, has not, like a charter cum multuris, 
the effect of exempting him from a thirlage to which he was before 
ſubjet, unleſs there be ſome ſpecial circumſtance favouring that 
interpretation. The clauſe of Reddendo is only meant to aſcertain 
the duty, either in money, corns, or ſervices, which muſt be paid or 
performed by the vaſſal, in conſideration of the property of the lands: 
though therefore the words pro omni alto onere, may import a releaſe 
from all burdens on the property, other than what is expreſſed in 
the Reddendo, they cannot be explained into a diſcharge of a ſervi- 
Vol. I. . 48 tude 
Kill. Thirlage, No. 7. 3 
+ As to the effect of the clauſe cum multuris in the Tenendas of a charter from a church- 
man, vid. Kilk, Thirlage, No. 6. | 
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Boox II. tude to which the hae had before been ſubject.—— Hitherto of pre- 
— — aal ſervitudes. 5 


s Perſonal ſer- 


Conventional 


39. Perſonal ſervitudes are burdens on feudal ſubjects, conſtituted 
chiefly in favour not of a tenement, but of a perſon. Of theſe the 
Romans reckoned three; uſufruct, uſe, and habitation. All of theſe 
might, without impropriety, be called liferent-rights ; for they all fell on 
che death of him who had the right of them. The ſervitude of uſu; 
was limited to ſuch part of the fruits of the ſubject burdened, as might 
be made uſe of by the »v/uarius or his family; but he could diſpoſe of 
none of the fruits by ſale. Habitation was a ſervitude on a dwelling. 
houſe ; and was indeed a ſpecies of the other: he who had the right, 
might either poſſeſs the houſe by himſelf during life, or transfer his 
right to another; but neither he nor his aſſignee could uſe it for any 
other purpoſe than a dwelling-houſe. The only one of theſe ſervitudes 
which has been received into our law, is uſufruct; which is defined by 
the Romans, a right that one has to uſe and enjoy a ſubject during 
life, without deſtroying or waſting its ſubſtance; which definition is 
well enough adapted to the nature of our liferents. He whole property 
is thus burdened, is, in our law-language, called the „ar, and the naked 
property the fee. CONE, 
40. The laſt words of the definition, without waſting its ſubſtance, 
point out a quality eſſentially neceſſary in the ſubje& burdened: it muſt 
be ſuch as by its nature is capable to be uſed falva /ub/t1ntin, as a field, 
a fithing, &'c. An uſufruct, therefore, cannot be conſtituted on corns, 
wine, or other fungibles, which perith in the uſe, quorum vſus conſilit 
en abaſu ; but it may be conſtituted on ſubjects, which, though they 
wear out by time, yet waſte by ſlow degrees, that they may con- 
tinue fit for uſe for the full courſe of an ordinary life, ex. gr. houſe- 
hold ſtuff. The Romans admitted a quaſi uſufruct, or improper 
liferent, even in fungibles. The liferenter was allowed to conſume 
them; but he gave ſecurity, that upon his death the heir ſhould 
deliver to the fiar as much of the fame kind, and of as good quality, 
J. 7. De uſuf. ear. rer. But the word [ferent is, by the uſage of Scot- 
land, applied only to heritable ſubjects, or to money. As to the laſt, 
one might conclude, that it could not be the ſubject of a proper 
liferent, ſince it cannot be uſed without transferring its property to 
another, which is inconſiſtent with preſerving it for the fiar : and 
indeed the Romans conſidered the matter in this light, J. 5. H 1. 
eod. tit, Nevertheleſs money may be as properly liferented as lands; 
for as the liferenter's uſe of lands conſiſts in enjoying the natural 
fruits of them during his life, his uſe of money conſiſts in enjoy- 
ing the civil fruits, or intereſt due upon it, without any right to 
demand or diſpoſe of the principal ſum, which is reſerved entire for 
the fiar. 

41. Liferents are divided into conventional and legal. Conven- 
tional liferents are either ſimple, or by reſervation. A ſimple liferent 
is formed by a new or ſeparate right, for which reaſon it is alſo 
called a hferent by a new conſtitution; and is that right by which a 
proprietor of land or money makes over the bare liferent to the 
grantee during his life, ſo that the right of fee ſtill remains in the 
granter. A ſimple liferent, where the ſubject is heritable, requires 
a ſeiſin duly regiſtered to make the right effectual againſt the granter's 
ſingular ſucceſſors ; and becomes not real, as predial ſervitudes do, by 
the natural uſe or exerciſe of the right. For a liferent of. lands, 
though it be doubtleſs a burden upon the ſubject liferented, is truly 
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a feudal right, much reſembling property, which conſtitutes the life- Tr. 1X. 


renter interim dominus, or proprietor for life. This right cannot, pro- 
perly ſpeaking, be tranſmitted to another; ofſubus uſufruftuarii inbæret, 
as the lawyers expreſs it; ſo that, though the liferenter ſhould make 
over the rents and profits ariſing from it, the proper right of life- 
rent remains in himſelf, The aſſignee is not by the conveyance en- 
titled to the profits during all the days of his own life, but only du- 
ring the life of his cedent or author. Hence the aſſignee's right being 
merely perſonal, cannot be tranſmitted by charter and ſeiſin, which 
is a method of conveyance proper to real rights, but muſt be execut- 
ed by a ſimple aſſignation. 


42. A liferent by reſervation, is that right of liferent which a pro- x ;ferent by 
prietor reſerves to himſelf, in the ſame deed by which he conveys the reſervation. 


fee or property of the ſubje& to another. This ſort of liferenter needs 
no ſeiſin to perfect his right: for he ftood originally infeft in the pro- 
perty, and the right by which he diveſts himſelf of the fee, reſerves his 
liferent ; as to which therefore his former ſeifin, which virtually in- 
cludes the liferent, ſtill ſubſiſts. It flows from the favour with which 
the law regards a liferenter who had once the fee of the lands in him- 
ſelf, that his right is interpreted more amply than a liferent conſtitut- 
ed to one who had no prior right in them. It is conſidered as a li- 
mited fee or property, rather than a liferent. Hence a liferenter by 
reſervation has been indulged with the power of entering the heirs of 


vaſſals, either on precepts of Clare conſtat, or on retours, as if the fee 


ſtill remained in him, Craig extends this right to the entering of 
the ſingular ſucceſſors of vaſſals on reſignation, lib. 2. dieg. 22. 5. 
But our practice, after his death, confined it to the entry of heirs, Had. 
Jan. 11. 1611, La. Crawferdjohn, The reaſon of the diſtinction was, 
that the fiar himſelf might have been compelled to enter heirs, and fo 
could ſuffer nothing by the liferenter entering them ; but no fiar was 
under a neceſſity, as the law then ſtood, to receive a fingular ſucceſſor, 
The liferenter's aſſuming a power, therefore, to enter a ſingular ſucceſ- 
ſor, was in effect the claiming a right to obtrude a vaſlal upon the 
fiar, who could not, by any law, be compelled to receive him. It can 
hardly be doubted, that now ſince the act 20“ Geo, II. explained for- 
merly, 7. 7. F 7. a liferenter by reſervation can enter both; and, in 
conſequence of this right, he muſt alſo be entitled to all the caſualties 
of ſuperiority ariſing during his life'; for the receiving of a vaſſal in- 
to the lands, being the firſt act of fuperiority, ought to include all the 
conſequential rights. One who has a bare perſonal right of lands, 
and makes it over to another, with the reſervation of his own liferent, 
cannot enter vallals ; becauſe, as he had no real right in his own per- 
fon, he cannot tranſmit it to another, and of courſe is entitled to none 
of the other-rights proper to ſuperiors, Mack. & 38. b.t. Though in 
conjunct fees granted to huſband and wife, the wife's right is, in the 
general caſe, conſidered merely as a liferent, which dies with herſelf; 
yet as ſhe 1s by the form of the right entitled to the fee equally with 
the huſband, her liferent is as amply extended as a liferent by reſer- 
vation. But of conjunct rights more, inn. b. 3. t. 8. § 34. ct ſegg. 


43. Life-annuities ſecured on land are truly conventional liferents. Like ann. 


Theſe are rights of a yearly ſum of money, or quantity of grain, tics. 


made payable by a proprietor out of his lands, and conſtituted by 
ſeiſin, which ſubſiſt during the life of the annuitants. They are ge- 
nerally granted to widows, either in place of, or as an addition to, 


their legal proviſions ; and ſometimes they are purchaſed by the an- 


nuitant for a price preſently paid. They are debita fund: ; and differ 


from 
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from rights of annualrent chiefly in this, that they have no relation to 
a capital ſum or ſtock. Where lands are, in a marriage-contra&t or 
other deed, provided by the father to himſelf in liferent, and to the 
heirs of his body, or the heirs of the marriage, in fee, the father's 
right has improperly got the name of a liferent, for no other reaſon 
than that the lands cannot deſcend to his iſſue during his life; but he 
has in the judgment of law the full right of the fee; vid. infr. b. 3. l. 8, 
939. el . 

44. Legal liferents are thoſe which are eſtabliſhed by the mere dif. 
poſition of the law. Of this kind two are received by our uſage; the 
terce, and the courteſy ;, both of which are proper feudal rights affect. 
ing heritage, and conſtituted without either covenant or ſeiſin. The 
terce, tertia, is a liferent, competent by law to widows who have not 
accepted of a ſpecial proviſi*n, of the third of the heritable ſubjects in 
which their huſbands died infeft. It is ftyled the terce, and the widow 
the tercer; becauſe this legal proviſion has been always fixed to a third 
part of the hutband's heritable eſtate, It obtained by our moſt ancient 
cuſtoms, Reg, Maj. J. 2. c. 16.; and owed its origin to the natural right 
a wife has to a reaſonable ſettlement out of the huſband's eſtate in caſe 
of her ſurvivorſſüp, as ſhe ought not to be left deſtitute, though 'the 
huſband neglect to provide for her. 

45. Formerly the legal proviſions of widows were regarded in ſo 
favourable a light, that though the huſband had amply provided his 
wiſe in caſe of his predeceaſe, ſhe was entitled to her terce, over and 
above the conventional proviſion, unleſs it had been expreſſed in the 
ſettlement, that it was granted in ſatisfaction, or in full of the terce. 
As this appeared inconſiſtent with the huſband's intentions, and to the 
rule of law, by which ſpecial proviſions are interpreted to cancel legal 
ones, it was enacted by 1681, c. 10. that where a huſband grants a 
ſpecial proviſion to his wife, either before or after marriage, the ſhall 
be excluded from the terce, unleſs ſuch proviſion ſhall contain a clauſe, 
that ſhe is to have right to both. Originally the wife had a liferent 
only of a third of the heritable ſubjects in which the huſband ſtood 
infeft at the marriage; and the huſband could not have given her 
more, even by a conventional proviſion, Reg. Map. J. 2. c. 16. 5, 6, 7. 
In thoſe days, marriage was confiered as a liferent charter and ſeiſin 
of that third in favour of the widow ; and though this was no bar 
to the huſband's power of alienating his whole land eſtate, ibid. 5 14. 
yet the widow's proviſion was not, by this rule, juſtly proportioned to 


her huſband's eſtate ; for ſhe could not claim the terce of any lands 


Fhehuſband's 
ſeiſin is both 
its meaſure 
and ſecurity. 
Out of what 
fubjeAs terce 
is due, 


which he might perhaps acquire by her induſtry and good ceconomy 
during the ſubſiſtence of the marriage. The later practice has there- 
fore, with greater juſtice and equality, fixed the terce to a third of the 
lands in the property of which the huſband ſtood ſeiſed at his death, 

whether acquired before, or ſtanding the marriage. | 
46. The huſband's ſeiſin is both the meaſure and the ſecurity of the 
widow's terce; wherefore every right which excludes the huſband's 
ſeiſin, is alſo preferable to the terce, and, in ſo far as it extends, mult 
diminiſh it: and, on the other part, whatever is excluded by the huſ- 
band's ſeiſin cannot affect the terce. By this rule, ſuch debts alone 
as conſtitute a' real burden on the terce-lands, will prevail over the 
terce. Thus, neither an heritable bond, nor a diſpoſition of lands 
granted by the huſhand, if death has prevented him from giving ſei- 
fin to the creditor or diſponee, can hurt the terce, ſince they are rights 
merely perſonal *; nor an adjudication which has not been completed 
by ſeiſin before the huſband's death, though a charge had been given 
on 


* Vide Dirletan's Doubts, voce Terce, { 1. 
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on it to the ſuperior, Kames, 56. ; ſince an adjudication is no better than Ir. IX. 


a legal diſpoſition, till ſeiſin proceed on it. From this doctrine it fol- 
lows, that no terce is due out of lands in which the huſband was not 
ſeiſed at his death, Fan. 29. 1706, Carruthers, except in the caſe of fraud 
or wilful omiſſion. Fraud is, in the opinion, both of Craig, lib. 2. 
Aeg. 22. F 27. and of Stair, 6. 2. f. 6. F 16. preſumed, , where the 
huſband, not having provided his wife by marriage-contraR, diveſts 
' himſelf in favour of his eldeſt ſon or other heir; ſee Fount. Dec. 1. 1711, 


M. Annandale : 2dly, where a father is, by his ſon's marriage- contract, 


obliged to infeft him in certain lands, and has not fulfilled his obliga- 
tion: but the widow cannot, in either of theſe caſes, be ſerved to their 
terce ; becauſe the inqueſt cannot declare, as the brief requires, that 
the huſband died infeft in the lands: the only remedy competent to 
her is, a perſonal action againſt her father-in-law, or her huſband's re- 
preſentatives; and, therefore, the onerous creditors of the father-in- 
law, or huſband, will, in a competition with the widow, be preferred 
to her in the lands out of which the terce is claimed. | 


47. Our practice has diſtinguiſhed between a greater and a leſſer Leſſer terce. 


terce. A lefler terce is that which is due out of lands that are charged 
with a prior terce ſtill ſubſiſting, due to the widow of ſome of the huſ- 
band's anceſtors or authors in the lands. If, ex. gr. a fiar, whoſe lands 
are already charged with a terce, ſhould die, leaving a widow who is 
allo entitled to a terce, the laſt widow cannot claim her terce out of all 
the lands in which her huſband died infeft ; for a full third of them 
is, by an antecedent right, fet apart for the firſt tercer. The laſt is en- 
titled to the liferent only of a third of the two thirds which remain un- 
aſſected by the firit terce. But, on the death of the firſt widow, the 
leſſer terce becomes enlarged, as if the firſt had never exiſted ; becauſe, 
after that period, the huſband's ſeiſin, upon which the meaſure of the 
widow's right depends, 1s no longer burdened with any prior terce, 


Rep. Maj. J. 2. c. 16. § 64. ; St. b. 2. f. 6. 16. | 


48. The right of the widow to the terce-lands is as ample as that of The tercer's 


the heir to the remaining two thirds ; and, therefore, if thoſe lands 
have a right of paſturage, or other ſervitude, on a neighbouring tene- 


right is as 
ample to her 
third, as the 


ment, the widow is entitled to a third of it, as a pertinent of the lands heir'sistothe 
in which the huſband died infeft, Jan. 18. 1628, contra Mac- remainder. 


kenzie : and her right is not confined to the lands themſelves, but 
reaches to the houſes built on them ; to the tithes of land when con- 
ſtituted by ſeiſin, Feb. 13. 1628, C of Dunfermline, though tithes are, 
in other reſpects, conſidered as a ſeparate ſubject from the ſtock ; to 
infeftments of annualrent forth of lands; to rights in ſecurity ; and to 
wadſets, whether proper or improper. In improper wadſets, the terce 
is the liferent of a third of the ſum contained in the wadſet. In proper 
wadlſets, the tercer enjoys in liferent a third of the wadſet lands, while 
the right ſubſiſts; and, after redemption from the huſband's heir, a 
third of the redemption- money, Cr. lib. 2. dieg. 22. f 26. If the huſ- 
band had two manor- places or country-ſeats, the widow 1s entitled to 
the ſecond or worſt of the two, If he had but one, it was, by the law 
of the Majeſty, J. 2. c. 16. F 62, 63. excluded from the terce, as a ſub- 
ject incapable of partition. Craig gives it as his opinion, that a third 
of it ought to go to the widow, ib. 2. dieg. 22. F 29. By the practice, 
ſince his death, the heir has been entitled to the ſole poſſeſſion of it; 


but if he chooſe to reſide elſewhere, the widow may claim it, preferably 


to any other tenant, upon payment to him of a reaſonable rent for his 


two thirds, Jan. 26. 1665, Logan. 
Vol. I. 4 T 49. Cuſtom 
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49. Cuſtom hath, in reſpect of other ſubjects, limited the terco,- 
for righits of reverſion, ſuperiority, and patronage, are excluded from 
it; becauſe none of thoſe have fixed yearly profits, and ſo are not pro- 
per funds for the widow's maintenance: neither is a terce due out of 


leaſes; becauſe a leaſe is not a feudal right: and, though feu-duties 
yield a conſtant rent, it has not been thought congruous to extend the 
terce to them, becauſe it does not extend to the right of ſuperiority, 
from which the feu-duties cannot be ſeparated. It is a poſition laid 
down by all our writers, That no burgage-tenements, whether of land; 
or houſes, fall under the terce, Cr. lib. 2. dieg. 22. 34 ; &.. b. 2. t. 6. 
$ 16. Sc.. The reaſon is not ſo obvious: that which tome have aſ- 
ſigned is, That they ſeem to be reſerved for the heir's relidence, and 
are ſubjects that do not ſo eaſily admit of a diviſion. 


Fo. The widow hath no title of poſſeſſion, and ſo cannot receive 
her third of the rents in virtue of the terce, till the be ſerved to 
it. In order to this, the muſt obtain a brief from the chancery, 


directed to thefheriff of the ſhire where the lands lie; who there- 
upon calls a jury of fifteen ſworn men, to inquire into the truth of 


the tro facts or heads contained in the brief; and on their being 


proved, to cognoſce or enter the widow to her terce. The firſt head 
of the brief is, Whether the widow was lawful wife to the deceaſed? 
as to which, poſitive ſtatute has, from favour to the widow, directed 
the fervice to proceed, if it ſhall appear that ſhe was held and re- 
puted to be his lawful wife, though the heir ſhould offer to prove 
that the was not lawfully married, 1503, c. 77. The heir's objection 
againſt the marriage, if he is to inſiſt on it, mult be afterwards diſ- 


enſied before the commiſſaries of Edinburgh. The other head, 
which is, that the huſband died ſeiſed in the lands ſpecified in the 
brief, is ſuſicieatly proved by his ſeiſin. The ſentence, or ſervice 
of the jury, by which the widow 1s thus ſerved to her terce, need 
not be returned to the chancery whence the brief iſſues; for the 
brief of terce is not retourable. This ſervice entitles the widow to ſue 


the tenants for her juſt third of the rents of every farm, March 15. 


1632, Relift of Veitch, and to poileſs the lands jointly with the pro- 


-prietor pro imdiviſo; but the cannot remove tenants, /upr..t. b. 53. 


or poſſeſs any lands excluſive of the heir, till the ſheriff ken her to 
her terce, by dividing the lands between the heir and her. In this 
diviſion, aſter determining by kavel or lot, whether to begin by the 


{un or the ſhade, . e. by the eaſt or the weſt, the ſheriff ſets off the 


firſt two acres for the heir, and the third for the widow ; and on the 
diviſion of the whole in this manner, the widow, by herſelf or her 
procurator, takes inſtruments in the hands of a notary-public. But 
another method of di viſion may be ſubſtituted in the place of this, 


where parties agree to it, by the valuing of entire farms, and ſetting 


one apart for the widow, and one or more double in rent to the firſt 
for the heir. Which laſt method may be executed more to the ad- 
vantage of both parties, than if their intereſt were to ly promiſ- 
cuouſly over the whole eſtate, by alternate acres. Stair, 6. 2. 7. 6. H 13. 
affirms, that the brief of terce may be directed, not only to ſheriffs, 
but to bailies, and that bailies may alſo ken widows to their terce: 
but this is ſaid inadvertently, if his Lordſhip meant to include bailies 


of boroughs ; for he himſelf admits, ibid. & 16. that no t-rce is due 


out of burgage-lands. Though the widow cannot force payment of 
the rents till ſhe be ſerved, the ſervice is not to be regarded as the 
| conſtitution 


lt was found, that a terce was due from tenements in burghs of barony, Nov. 16. 
t 769, Park ; New Coll. iv. Supp. 99. : 
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conſtitution of her right; for that was conſtituted before by the huſ- Tir. IX. 
band's ſeiſin, and fixed by his death: the ſervice only declares it, Dt 
and ſo has a retroſpective quality to the term immediately enſuing 
the huſband's death, by which ſhe is entitled to the full payment of 
Her third from that term downwards, preferably to any real rights | 
or burdens that may have affected the lands in the intermediate pe- 
riod between his death and her own ſervice, Nov. 25. 1624, Tenants. 
The terce carries right merely to the fruits, but cannot affect the fee. | 
The widow has doubtleſs a right as interim domina, after her ſervice, | 9 
either to poſſeſs the terce-lands in her own name, or to let them to 
tenants; but though ſhe ſhould not have received the full rents, ſhe | 
cannot, under colour of that deficiency, affect the property of the | 
lands to the heir's prejudice, as ſhe might do for the ſhortcoming of 
a conventional jointure, granted to her by way of annuity out of her 
'huſband's eſtate : her only remedy is an action againſt the poſſeſſors 
of the lands, or the intromitters with the rent. 
51. The terce is excluded, firſt, by a decree, declaring-the marriage How the 
null; which neceſſarily voids all conſequential rights. 24% By the terce is ex- 
diſſolution of the marriage, before the elapſing of year and day, with- _ 
out iſſue, if there is no ſpecial clauſe in the marriage- contract provid- 
ing the contrary, /upr. b. 1. f. 6. F 38. Zaly, By the deli of the | 
.tercer. Thus, a decree of divorce, grounded on the wife's adultery, | 
or wilful deſertion, excludes the terce: And in Craig's opinion, ib. 2. | 
dieg. 22. H 35. the wife's abandoning her huſband's houſe, and coha- 
biting with the adulterer, has the ſame effect, though there ſhould be 
no decree or ſentence of conviction, 9. Allach. c. 8 5.; St. 2. Rob. J. 
c. 13. Loftly, It has been already obſerved, that the terce is excluded 
by every deed by which the hufband is diveſted of the fee: but the 
ſuperior cannot plead, that it is excluded by the nonentry of the 
heir of the deceaſed huſband ; becauſe the terce, being a legal pro- 
-viſion, has the ſame effect as if the ſuperior had expreſsly -conſented 
tO it. 
52. The right of courteſy, or curiality, has been alſo received by Courteßy. 
our moſt ancient cuſtoms, and is accurately deſcribed, Reg. Maj. I. 2. 
c. 58. ct /eqq. ; Leg. Burg. c. 44. It may be defined, a liferent given by 
the law to the ſurviving huſband, of all the wife's heritage in which 
ſhe died infeft, if there was a child of the marriage born alive. Craig 
is of opinion, /:b. 2, dicg. 22. H 40. that it was introduced to prevent 
the huſband's falling into poverty or contempt on his wife's death : 
but this reaſon is not adequate, as the right reaches to the wife's | 
whole heritage, and fo exceeds the meaſure of an alimentary provi- 11 
ſion. The huſband may, on the wife's death, enter inſtantly into the | 
poſſeſſion of her lands, without any ſuch ſolemnity of ſervice or ken- 
ning as is required in the terce ; for his right of courteſy is, after that 
period, completed zp/o jure. As he had, in conſequence of his jus ma- 
riti, a right to the rents of his wife's lands, ſtanding the marriage, 
that very right is continued with him after her death by an act of the 
1law itſelf, though under another name. 
53. The right of courteſy does not, like the terce, depend in any It is beſtow- 


. . . . . h | 
degree upon the duration of the marriage, but entirely on the exiſt- 3 | 


. 
%. 
> F — 2 — - 


ence of iſſue, Put the caſe, that no child has been born alive of a the father 
marriage which has ſubſiſted for twenty years, there is no courteſy, fan herr. 
Reg, Maj. J. 2. c. 58. 1. though the widow would, in that caſe, have 
been entitled to her terce. On the other hand, if a living child has 
been procreated of the marriage, the courteſy is due, though the mar- 
riage ſhould not have ſubſiſted for a year, and though the child 


ſhould "2 


To what ſub- 
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ſhould have expired immediately on its birth, whether before or after. 
the mother's death. The child born of the mother mult be the mo- 
ther's heir, in order to entitle the huſband to the courteſy ; for if 
there be a child exiſting of a former marriage who is to ſucceed to 
her eſtate, the ſecond huſband has no right to the courteſy while that 
child is alive, though there ſhould be allo children procreated of the 
ſecond marriage. Hence it appears, that the law confers this right 
on the ſurviving huiband as the father of an heir, rather than as the 
widower of an heireſs, Fount. Dec. 1. 1702, Darleitb. This indeed is 
contrary to Craig's opinion, lib. 2. dicg. 22. § 43. ; but it is molt agree- 
able to the Roman law, /. 1. C. De bon, mat, which gave to the father 
the liferent of all that the child ſucceeded to by the mother. 

54. Heritage is not, in the definition of court-ſy, ſet in oppoſition 
to moveables, as if the liferent of the wife's whole eſtate which is not 
moveable fell to the huſband. It is to be underſtood of thoſe heri— 
table rights to which ſhe had ſucceeded as heir of line, tailzie, or pro- 
viſion, to her anceſtor, whether before or during the ſtanding of the 
marriage, in contradiſtinction to conqueſt, i. e. to the heritage the had 
acquired by purchaſe, donation, or other ſingular title, Hune, 138. Auth, 
Curteſ/. It would ſeem, that in this particular the modern utage has va- 
ried from the old law of the Majeſty, J. 2. c. 58 Hr.; which, in general 
terms, admits the right of courteſy in lands received by the hutband 
with his wife i maritagio, without diſtinguithing whether the had them 
by ſucceſſion or by ſingular titles. And the only reaſon that has been 
given for this alteration is, that where lands come to the wife by de- 
ſcent, the dignity of her family muſt be ſupported by her huſband, 
It has in all periods been the law of Scotland, that the courteſy ex- 
tends to hcritage, by whatever title it may be holden, even to bur- 
gage linds, Leg. Burg. c. 44.; Skene, v. Curialitas ; Cr. lib. 2, dieg. 22. 
§ 43.3 /. b. 2. f. 6. § 19. I cannct therefore help ſuſpecting, that the 
deciſion, Br. 101. excluding burgage-tenements from the courtely, - 
has been inaccurately obſerved ; more eſpecially becauſe the judge- 
ment, in that caſe, as ſtated in the deciſion itſelf, might have been 
better ſupported on another medium, viz. That the lands in queſtion 
had been acquired by the wife 1ulo ſingulari. By our ancient uſage, 
the huſband enjoyed allo, in the right of the courteſy, all honours 
and dignities belonging to the wife, or which would have belonged 
to her had ſhe been a male, even a ſeat in parliament as a peer. To 
this day, the hutband, if a commoner, is entitled, not only in the 
right of courteſy after his wife's death, but ſtanding the marriage, to 
the capacity of electing, or being elected, member of parliament upon 
her frechold, 1681, c. 21. ; but whether any argument may be drawn 
rom that ſtatute for extending the courteſy (as a more tavourable or 
ample ſpecics of liferent, like that by reſervation) to any of the rights 
of {uperiority, has not been decided, 

55. As, in the terce, the huſband's ſeiſin is the foundation of the 
widow's right; ſo, in the courteſy, the wife's ſeiſin is the ground and 
meaſure of that of the huſband : and hence every real burden or di- 
ligence which is preferable to her ſeiſin, muſt alſo be preferable to the 
courtely, But in the following reſpect, the two rights differ: The 
terce is in no degree affected by the perſonal debts of the huſband ; 
whereas the huſband, who has right by the courteſy, as he enjoys the 
literent of his wife's whole heritage under a lucrative title, is conſi- 
dered as her temporary repreſentative, and ſo is liable in payment, 
not only of all the yearly real burdens charged on the ſubject, but of 


the current intereſt, even of perſonal debts, while his right ſubſiſts, a 
the 
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the extent of the benefit he enjoys by the courteſy, Kames, 2.; for he TI r. IX. 


ought to leave the eſtate in as good condition as he found it. And 
were it not for this obligation, the wife's eſtate might be run out be- 


fore it devolved on her heir, by the growing int-reſt during the life 
of the huſband. A right of recourſe, however, was juttly reſerved, 
by the laſt-cited deciſion, to the huſband, who had paid up all the in- 
tereſt fallen due 1n his time, againit the wife's executors, or others, 
who ſucceeded to any part of her eſtate which did not tall under che 
courteſy. Another difference may be obſerved between the terce and 
the courteſy : A tercer, if the has once declared her right by ſervice, 
tranſmits it on her death to her executors, who may ſue the poſſeſſors 
of the terce-lands, in an action for recovering her third of the rents; 
whereas, if a huſband, whole right of courteſy is perfected without a 
declarator, ſhall never have exerciſed his right, by receiving the rents 
of his wife's heritage, his executors will have no action for recovering 
them ; becauſe that right is of the nature of a privilege perſonal to 
the huſband ; who therefore, by ſuffering his wife's heir to gather in 
the rents during his life, 1s underſtood to have renounced his claim 
in the heir's favour, Fan. 19. 1636, Macaulay. In all particulars not 
before mentioned, the two rights of terce and courteſy have the ſame 
nature and properties. 


56. Liferenters, whether by law or paction, are entitled to all the Liferenters 


fruits of the ſubject liferented, both natural and civil. They may 
poſſeſs, not only by themſelves, but by their ſervants and tenants ; 


others, J. g. pr. J. 12. 1. & 2. De uſufr.; and they are entitled to the 
full uſe of whatever is part of that ſubject, though it has been intend- 
ed merely for ornament, nor can they be deprived of that uſe by any 
act of the fiar. Thus, a fiar cannot cut down trees in an avenue or 


park, by which the liferenter muſt loſe the pleaſure reſulting from 
their beauty or proſpect. 


entitled to 
all the fruits 


of the ſub- 
they may aſſign or ſell the profits of it ariſing during their lives to jd. R 


57. But, on the other hand, liferenters muſt uſe their right alva re- Rightsof life- 
rum ſubſtantia, ſo as to leave the ſubject liferented in as good condition rent, how l- 


as they found it, without incroaching upon or diminiſhing any part“ 


of the fee. Hence, /i, no liferenter, even by reſervation, can grant 
a leaſe of the liferented lands, to ſubſiſt longer than his own life, 
though tlie tack-duty ſhould exceed the former rent; for ſuch limi- 
tation upon the proprietor would in ſo far impair his right of fee. 
2dly, Whatever is pars ſoli, part of the fee itſelf, cannot fall under the 
right of liferent. Coal, free-ſtone, limeſtone, minerals of all kinds, 
Oc. are indubitably partes ſeli, (though quarries are ſaid by the Roman 
lawyer to grow again, after they are wrought, in certain parts of Afia 
and Gaul, J. 7. F 13. Sal. matr.) ; no liferenter, therefore, has a right 
to thoſe, inſomuch that though a colliery has been opened by the 
proprietor previouſly to the commencement of the liferent, the life- 
renter cannot continue it without an expreſs right, July 13. 1677, La. 
Preſton ; June 1727, Heirs of Roſcburn, Nay, though the privilege of 
coal ſhould be expreſſed, the liferenter cannot exceed the meaſure for- 
merly accuſtomed by the proprietor, either as to the number of col- 
hers, or quantity of coal to be brought up from the pit or ſhaft. Yet 
tercers, whole right, conſtituted by the law itſelf, does not admit of 
being limited or extended by writing, are allowed to bring up ſuch a 
quantity of coal as is neceſſary for their family, if the colliery has 
been opened before the death of the huſband, Feb. 14. 1628, La. La- 
mington. 
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58. Growing timber, when it is of that kind that does not ſhoot up 
from the root after cutting, ex. gr. firs, is juſtly accounted part of the 
lands, and not a fruit; and ſo cannot fall under liferent. And even 
a copſe wood, when it is not divided into hags, but has been wont to 
be cut at once, at the diſtance perhaps of twenty or twenty- five years, 
cannot be cut by the liferenter, though it ſhould arrive at the proper 
maturity during the liferent; becauſe ſuch wood does not appear to 
have been intended for yearly profit; and it is only what yields con- 
ſtant yearly profits that can be the ſubject of a liferent : but where it 
has been divided into different hags, one of which has been annually 
cut by the proprietor, the liferenter may continue the courſe of the 
former yearly cuttings ; becauſe theſe are underſtood to be the con- 
ſtant annual fruits which the proprietor intended the ſubject {hould 
yield to him. A liferenter has alſo right to the windfalls, and to the 
underwood ; and he was, by our older deciſions, entitled to cut as 
much of the growing timber as was neceſſary to uphold the liferented 
houſes, Fount, July 16. 1680, Stampield, cited in Di. i. p. 548. Not 
long after, that privilege was demied to a liferenter, where the right 
did not expreſsly bear cum ſylvis, Fount. July 3. 1696, La. Borthavick, 
But by the preſent practice, a liferenter infeft cum /y{vis, though he 
cannot diſpoſe of any of the timber tor ſale, may uſe it for keeping 
in tenantable condition the houſes. ſtanding on the liferented lands, 
Fan, 25. 1722, D. Hamilton; New Cl. i. 49. Liferenters by reſerva- 
tion ſeem to have no ſtronger right than ſimple liferenters, as to 
woods, minerals, and quarries; ſince all liferenters mult, by the com- 
mon nature of the right, uſe the ſubject liferented /alva ſub/tantia, 
Yet by a deciſion, Home, 7 3. carried by the narroweſt majority, a life- 
renter by reſervation was allowed to cut woods, though not divided 
into hags, that had come to a proper maturity ſince the commence- 
ment of the liferent, according to the common uſage of that part of 
the country where the woods were. | | 

59. To ſecure the fiar's right againſt waſte or incroachment, liferent- 
ers were, by the Roman law, obliged to give ſecurity, cautio uſufruttuaria, 
to preſerve the ſubject in the ſame condition in which it ſtood at the 
time of their entry, I. 13. pr. De uſufr. By the law of Scotland allo, 
ſherifls, and other judges, are ordained, at the ſuit of the perſons in- 
tereſted, to take ſecurity from liferenters and conjunct fiars, for pre- 
ſerving the buildings, woods, parks, and other ſubjects liferented by 
them, without deſtruction or waſte, 1491, c. 25.; and if they ſhall 
refuſe, the judge is, by 1535, c. 15. directed to charge them to it, 
under the penalty of being excluded from the yearly profits of the 
ſubject liferented till ſecurity be given. Yet where waſte is already 
committed, no action is competent to him who ſtands preſently in 
the fee for recovering damages: for the damage 1s due to that perſon 
alone to whom the fee ſhall open after the liferenter's death ; and it 
is pothble, that if the preſumptive heir, proſecuting ſuch action, 
ſhould die before the liferenter, his executor, to whom the ſum re- 
covered upon that action in name of damage would fall, might not 
be fiar of the liferented ſubject at the expiration of the liferent. 

60. As for the liferent of houſes, the liferenter, after having en- 
tered to the poſſeſſion, is without doubt obliged, like a liferenter of 
lands, to preſerve the ſubject in as good condition as he got it, and 
to diſburſe the expence neceſſary for refitting it. But if, in the courſe 
of the liferent, the houſe become quite unfit for habitation by the 
waſte of time, he cannot be compelled to make any diſburſements 
towards its reparation, J. 7. f 2. De uſufr. Yet if he chooſe to — 
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by the warrant of the proper judge, the fiar muſt, at the iſſue of the Tr. IX. 
liferent, pay to the liferenter's executors the expence of reparation, if 
it do not exceed the value of the ſubject; ſee New Coll. i. 148. ; Dif. ui, 

b. 219. Scott againſt Forbes, Neither can the fiar of a decayed houſe 
be compelled by the liferenter to put it in tenantable repair ; becauſe 
a liferent being a ſervitude, binds the perſon burdened no farther than 
to nuda patientig. If the houſe ſhould be actually repaired by the 
Har, the liferenter might, by the Roman law, reſume the poſſeſſion, 

d. J. 7. F2.; but equity ſuggeſts, that in ſach caſe the liferenter 
ought, while his right ſubſiſts, ro pay to the fiar the intereſt of the 
ſam expended in repairing it. It ts provided by ſpecial ſtatute, 1594, 

r. 226, that where a houſe within a borough, ſubject to a liferent, 
falls into decay, the fiar may, at any time while the right ſubſiſts, 
apply to the magiſtrates for taking cognition of the ſtate of the houſe 
by an inqueſt, and for requiring the liferenter to repair it; and if 
he refuſe, the fiar is authoriſed to enter into the poſſeſſion, upon 
giving ſecurity to pay to the liferenter, during his right, the rent which 

might reaſonably have been expected for a leaſe of the ſubject as it 
ſtood at the time of the cognition. | 

61. Liferenters, as they are entitled to the profits, muſt alſo bear Liferenters 

the burdens attending the ſubject liferented; as taxations, duties pay- _ n 
able to the ſuperior, miniſters ſtipends, and the other yearly pay- ds 
ments chargeable on the lands, which may fall due during the life- ſubject. 
rent. A widow, therefore, who is infeft for her liferent-uſe in the : 
lands ſpecified in the grant, ought to be burdened with that propor- 
tion of the land-tax which is impoſed on the lands liferented, Where 
the is infeft in a liferent-annuity of a ſum of money out of lands, it 
would ſeem that ſhe ought not to be ſubjected, for the ſame reaſon 
that the creditor in a right of annualrent is not charged with any 
proportion of the public taxations ; for there 1s nothing, either in the 
preſumed intention of the parties, or in the ſtyle of the two rights, 
that can make a difference: yet by an uniform tract of deciſions, 

Harc. 378. ; Fount. Dec. 13. 1704, La. Valleyfield, and the more ancient 
ones there quoted, ſuch annuitants are found chargeable with the 
land-tax, unleſs where they are by expreſs ſtipulation exempted from 
it, The court ſeems to have been determined in thoſe judgments, 
by the equity of the act, Dec. 10. 1646, c. 3. (notwithſtanding it had 

| loſt its authority upon paſſing the reſciſſory act of Charles II.), and 
by the act of Convention 1667, and ſubſequent acts of ſupply, which 
ſubjected all thoſe annuitants to the payment of the land-tax : though 
a clauſe inſerted in ſubſidy- acts, ub: id non agebatur, to declare or il- 
luſtrate the nature of real rights, appears to be but an improper me- 
thod of altering their eſtabliſhed legal effects. 

62. A liferenter is alſo burdened with the maintenance of the heir Liable to 
when he has no other fund of ſubſiſtence, Feb. 13. 1662, Birnie. This Wy 
burden took its riſe from the extenſion of the act 1491, c. 25. by which WY 
the ward ſuperior was obliged to maintain the heir when he could 
not maintain himſelf, The former part of the ſtatute had enacted, 
that both wardatars and liferenters ſhould give ſecurity to uphold, in 
good condition, the ſubject of the ward or liferent ; which gave oc- 
caſion to interpret the laſt part of the act, which concerns the ali- 
mony of the heir by the wardatar, as if it had alſo included the main- 
tenance of fiars by liferenters. This interpretation is cenſured b 
Mackenzie, Obſerv. on ſaid act 1491, as contrary to the rule, That no 
ſtatute ought to be extended by implication againſt onerous or ra- 
tional rights; and more eſpecially againſt liferenters, whoſe rights 
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are commonly founded on ſolemn marriage- contracts. It has proba- 
bly been received from compaſſion to neceſſitous heirs, who micht 
ſtarve before the fee opened to them, if the liferenter were not laid 
under that obligation; and from the preſumed intention of the granter 
of the liferent, that the heir ſhould not be left altogether deſtitute, 
while he was excluded by the liferenter. An inclination to ſupport 
ancient families may have alſo contributed to it; and upon this 
ground the liferenters of money are exempted from this burden, 
Rames, Rem. Dec. 3. Heirs, though of perfect age, are by the pre- 
ſent practice entitled to this claim, if they have no other way of 
earning their bread; and the bare name of an employment, which 
brings the heir little or nothing, is no good defence againſt it, Jul 
25. 1705, Ayton. Though part of the liferented lands ſhould be ei- 
ther evicted from the liferentrix, or voluntarily given up by her; yet 
if what remains be more than neceſſary for her own ſubſiſtence, ſhe 
muſt contribute to the heir's alimony, in proportion to that ſhare 
which ſhe ſtill retains, Br. 115, But if her liferent ſhould be redu- 
ced ſo low that it affords her bare ſuſtenance, no part of that neceſ- 
ſary pittance ought to be transferred from her whoſe right is onerous, 
to one whoſe only title to any part of it ariſes from favour. The 
bare right of apparency founds this action againſt the liferenter, Feb, 
12. 1635, Hepburn; but the heir is not entitled to alimony, either af- 
ter he has renounced the ſucceſſion, Fan. 16. 1712, Ihen, or after he 
has fold the eſtate, Fount. Fan. 27. 1700, Sandilands ; becauſe by the 
renunciation or alienation. he loſes the character of heir, under which 
ckaracter alone he can claim it. 

63. This burden of maintaining the heir is perſonal to the life- 
renter, and cannot be thrown upon his creditors who come in his 
place by adjudging the right of liferent, 1737, Cr. of Blair; for as the 
heir would have had no claim of alimony from his own creditors, if 
the eſtate had been carried off by them after the liferenter's death, he 
ought to be ſtill leſs entitled to it from the creditors of the liferenter, 
Where the heir's grandfather has a reſerved liferent of the whole 
eſtate, out of which the heir's immediate mother, who was married 
to the grandfather's ſon, enjoys a partial annuity, the mother is ſub- 
Jed to the alimony of the heir in the firſt place, Jan. 1729, ay, as 
quoted in Di, i. p. 30. ; but if no part of the mother's proviſion ariſes 
out of the eſtate liferented by the grandfather, the burden falls pri- 
marily on him, June 27. 1662, Ruthven, One who enjoys an eſtate 
under a ſtrict entail, is bound, as a hferenter, to maintain the next 
heir : and he cannot get free from that obligation, by offering to re- 
ceive the heir into his own family, as parents may do, when they 
are only bound ex jure nature ; tor all perſons entitled to alimony, 
either by ſtatute or pation, have a right, at leaſt if they be of per- 
fe age, to maintain themſelves where they judge moſt convenient, 
Jan. 27. 1736, Moncrief, ſtated in Dit. i. p. 34. | 

64. Liferents are extinguiſhed by the death of the liferenter or life- 
rentrix, Doubts have been frequently moved, what part of the rents 
not received by the liferenter himſelf, belongs to his executors, and 
what part to the fiar. The following rule, on which theſe queſtions 
depend, ſerves alſo to fix the different intereſts of the heir and execu- 
tor, in relation to the rents of that year, or crop, in which the pro- 
prietor dies. That part of the rents to which the liferenter had a 
proper right before his death, falls to his executors; the reſidue, as 
never having been in bonis of the deceaſed, muſt be {till accounted 


part of the lands, and ſo devolves on the fiar, Cuſtom has fixed on 
two 
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two terms of the year, as the periods from which the rents of chat 
ear are to be accounted in bonis of the liferenter; the one half at 
Whitſunday, when the corns are preſumed to be fully {own, and the 
other half at Martinmas, when they are reaped *, If the liferenter 
ſurvive Whitſunday, he has by this rule a right conſtituted to him- 
ſelf, and therefore deſcendible to his executors, in the half of the 
rent payable for that year, becauſe that half was due before his death ; 
the other half, the term of which was only current at his death, and 
whith for tat reaſon had not become his property, falls to the fiar. 
If he ſurvive the term of Martinmas, his executors have, on the ſame 
footing, a right to the whole of that year's rent. Thoſe legal terms 
of the payment of rent are the rule for determining ſuch caſes, though 
the conventional terms ſhould be made later than the legal. The 
liferenter, therefore, who ſurvives Martinmas, tranſmits to his exe- 
cutors the whole rent of that year, though part of it could not have 
Deen demanded from the tenant till after the liferenter's death: for 
ſtill the whole of it was due, in the conſideration of law, while he 
was yet alive; and the delay of payment, which is gra: ited merely 
ut of favour to the tenant, cannot hurt or impair the right of the 
executors, G. Fu'y 23. 1658, Carnegre, And this holds in graſs as 
well as in corn farms, Feb. 1727, Ser W. Jobi ſton, ſtated in Dia. ii. 


F. 453-3 Hime, 165. By the former practice, a liferentcr muſt have 


outlived the noon of the terra-day, in order to tranſmit the rent of that 
term to his executors ; but, by our preſent cuſtom, they are entitled to 
it if he lives till the morning of that day, Fount. Dec. 8. 1704, Paterſon. 
65. This rule concerns only the caſe of lands let to tenants : for if 
the liferenter was in the natural poſſeſſion, and had before his death 
tilled and ſowed the ground, his executors are entitled to the whole 
crop, free from the payment of any rent to the fiar ; becauſe the right 
of the crop bclongs to him who beſtows the ſeed and induſtry, Me//zs 
ſementem fc equuur, 705 c. 14. 1621, Macmath; which obtains, whether the 
liferenter died before or after Whitſunday, July 25. 1671, Guthrie; 
Falc. ii. 9. But the liferenter's executors have no right to the natural 
graſs after his death; for that is a fruit which requires no yearly Sed 
or induſtry, Gabe. i 5 2 14 

66. It is the general opinion, that the duration of the liferent of 
fiſlüngs, collieries, ſalt-works, and ſuch other ſubjects, the profits 
whereof ariſe from continual daily labour, is not governed by any 
legal terms, but maſt be computed de di- in diem. And as the whole 
profits of a mill ariſe from the any uſe of it, Sir James Steuart af- 
firms, v. Mill, & v. Liferenter, that ca the death of the liferenter of 
a mill, his eXccutors are entitled to the rent down to the very day of 
his death : Yet it was adjudged, Dec. 8. 1671, Guthrie, that the fame 
terms govern the duration of the liferent 4 milis awd of lands, at 
leaſt where the mill has either null-lands or aſtricted multures be- 
longing to it. In the liferent of a ſum of money due on a perſonal 
bond, the liferenter's executors are entitled to the arrears of intereſt 
due on the capital, down to the day of the liferenter's death; and the 
whole intereſt arifing f irom the bond after that day falls to the fiar, 
without regard to any terms; becauſe the intereſt of money is due de 
die in diem, and by the uſual {tyle of bonds 1s made payable, not on- 
ly yearly and termly, but continually. But in the caſe of an heri- 
table bond, or of a liferent annuity of money ſecured upon land, the 
ſame rules are obſerved as in a proper liferent of lands, where the 
different intereſts of the heir and executor, and of the liferenter and 

Vor. I. 4 K fiar, 


* See the whole of this doctrine of the diviſion of rents between the ſiar and liſerenter 
traced to its principles. Kames's Elucidations, Art. 9. 
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B II, flar, are fixed according to the legal terms of land- rent, Whitſunday 
—— and Martinmas, Home, 8 1. though the conventional terms ſhould be 
Lammas and Candlemas. The ſame is the caſe as to an annuity of 
grain, though payable between Chriſtmas and Candlemas, Jan. 12. 
1681, Trotter ; and that though the annuity be conſtituted by a move. 
able bond, having no relation to land, in regard that the ſubject of 
the annuity 1s the product of land, Fount. Feb. 14. 1684, Baillie, 
Period of 67. The commencement of a liferent, or jointure, 1s governed by 
wonder e. the fame rule as its duration. If therefore the hufband whoſe lands 
met are to be liferented by his widow, ſhall die after Whitſunday, and be- 
fore Martinmas, his executors are entitled to the half-year's rent due 
at Whitſunday ; and the liferentrix, who is in this view conſidered 
as the huſband's heir for life in the liferented lands, pets the other 
half, the rent of which was current at the huſband's death, Jan. 21. 
1629, Ayton. It is proper here to obſerve, that the liferent provided 
to widows being alimentary, 1s paid per advance before it is due; 
for they have a ſum allowed them by law for alimony from the da 
of their huſband's death to the firſt term at which the liferent be- 
comes payable, ſupr. b. 1. f. 6. F 41.; and conſequently, that firſt 
term's payment is made in conſideration of the annuity cr jointure 
due from that to the next enſuing term, and ſo forward while the life- 
rent ſubſiſts. 
Liferents e- 68. Liferents are alſo extinguiſhed by renunciations or diſcharges 
— granted by the liferenter, though they ſhould not be recorded in the 
2 regiſter of reverſions; for as the infeftment of liferent cannot be tranſ- 
ferred by any conveyance, the liferenter's ſimple renunciation muſt ex- 


clude poſterior aſſignees whoſe right is barely perſonal, 


Ir. X. 
Of Teinds or Tithes. 


einds. E doctrine of tithes falls naturally to be explained after that 
of ſervitudes, tithes being truly a ſervitude or burden affecting 
lands. But as nothing has been hitherto ſaid of church-lands, in ſo 
far as they differ from temporal, the general doctrine of church-be- 
nefices may be taken under conſideration in this title; and to throw 
the greater light on the ſubject, a ſhort account may be premiſed of 
the funds by which the clergy were ſupported in the firſt ages of the 
Chriſtian church. | | 
@rigin of the , 2. Chriſtians are commonly thought to have had originally all 
Church's things in common; but it may be juſtly doubted, whether the text 
right to fruits upon which that opinion is grounded, As iv. 34, 35. is to be taken 
. l, to be take 
in the full extent of the words: for if it had been an univerſal Chri- 
ſtian duty, it is not likely that the Evangeliſt would have made ſpe- 
cial mention of the ſingle inſtance of Barnabas diſpoſing of his eſtate 
for the common benefit, verſ. 36, 37. Neither is that notion favour- 
ed by the Apoſtle Peter's ſevere reprehenſion of Ananias, Ads v. 3. 
who it appears was at full liberty to hold his eſtate as his own pro- 
perty. His crime conſiſted in lying to the Holy Ghoſt, and impoſing 
on his brethren ;. as if, after the ſale, he had given up the whole 
price to be divided by the apoſtles, when in fact he retained a part 
for private uſe. Thus much may be certainly affirmed, that if they 
had any proper communion of goods, it was of exceeding ſhort du- 
| ration; 
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ration; for we find weekly oblations made, as early as the apoſtolical 
age, for the ſaints, by every man according to his abilities, Acts xi. 29.; 
1 Cor. xvi, 1, 2, 3. which preſuppoſed a right of property. Theſe 
donations, while Chriſtians were perſecuted by the ſtate, conſiſted 
chiefly of money, which could be more eafily concealed than land; 
for, by the Roman law, no bequeſt could be made to any community 
or corporate body without the Emperor's licence, J. 8. C De ber. inf. ; 
and ſeveral of the perſecutions raiſed againſt the Chriſtians were ow- 
ing to the view of profit that the Emperors propoſed to receive by the 
confiſcation of the lands that had been bequeathed to the church. 
But immediately after Chriſtianity became the eſtabliſhed religion of 
the Empire, the church were allowed to hold whatever ſhould be left 
to them by teſtament, J. 1. C. De ſacroſ. eccl, ; and they were ſoon en- 
riched by the large donatives of land-eſtates granted to them, pro- 


ceeding either from the devotion or from the vanity of the donors. 


All thoſe lands were put under the management of the biſhop of the 
dioceſe ; and the yearly rents diſtributed by the deacons, according 
to his direction, for the ſupport of the clergy and the poor. To pre- 
vent the abuſes which even then were beginning to be committed in 
the application of the church-revenues, it was ordained by Pope Sim- 
plicius, anno 475, that they ſhould be divided into four parts; one 
to the biſhop himſelf, one to the inferior clergy, one for preſerving 
the fabric of the ſeveral churches within the dioceſe, and the remain- 
ing fourth to the poor, Cavf. 12. J. 2. c. 28.; the proportions of each 
diviſion to be fixed by the biſhop, ibid. c. 23. But the corruption of 
the clergy ſtill growing from evil to worſe, moſt of the biſhops, ſen- 
ſible how neceſſary an inſtrument- money was to church-preferments, 
appropriated the whole to themſelves ; and ſo left the inferior clergy 
deſtitute of all ſupport or proviſion, but what depended on the vo- 
luntary contributions of thoſe who were under their charge. 

3. Great murmurings having been occaſioned by this additional 
burden on the laity, churchmen bethought themſelves ſeriouſly of an 
expedient, which had been formerly recommended by St Auſtin, a fa- 
ther of the fourth century, cf laying in a claim to the tenth of the 
fruits of every real eſtate, after the example of the Levites in the 

ewiſh law, We find accordingly, in ſome of the church-councils 
held in France, in the fixth century, the payment of tithes preſſed by 
the warmeſt exhortations ; and ſome donations of tithes were, ac- 
cording to Mezeray, freely made by perſons of great eſtates in that 
century, and about the beginning of the ſeventh, chiefly to monaſte- 
ries, and but a few to the ſecular clergy, who, if the church's claim 
had been well grounded, would have had the moſt equitable right to 
them. But all this was voluntary: for the right of tithes is not once 
mentioned among the many conſtitutions enacted by Juſtinian, and 
the Chriſtian Emperors, his predeceſſors, for fixing and preſerving the 
rights and privileges of the church ; nor is ſuch right declared by 
any law of the Viſigoths, Lombards, or other nations, which emerged 
out of the ruins of the Weſtern Empire, till Charles the Great eſta- 
bliſhed it in general terms, towards the end of the eighth or begin- 
ning of the ninth century, leg. Lang. J. 3. t. 3. c. 1. 2. And in fact, 
tithes were not before that period exacted, either in France, Africa, or 
the Eaſtern Empire; ſee Padr. Paolo's treatiſe of benefices, and Le/prit 
des loix, l. 31. c. 12. At what time this right was acknowledged in 
Scotland, is uncertain : for the affirmation of Hector Boetius, lib. g. 
that K. Convallus enjoined their payment by an act about the year 570, 


long before it was received by any nation in Europe, is neither pro- 
bable 
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bable in itſelf, nor ſupported by authority. David I. made two grants 
of lands with the tithes to particular churches ; copies of which are 
preſerved in Anderſon's Diplom. Scotiæ; and there is an expreſs ſtatute 
of David II. c. 42. § 3. inflicting the pains of excommunication upon 
thoſe who ſhould refuſe to pay their tithes. a 

Thus, after the right of tithes came to be univerſally allowed to 
the church by Chriſtian princes, the church's patrimony conſiſted of 
two. branches: , Of the property itſelf of ſuch lands as had been 
gifted or deviicd to them from time to time; which was called the 
temperality , benefices : but lands given to, or acquired by a biſhop 
tanguam quilibet, are no part of the church's patrimony ; for they de- 
ſcend to the biſhop's heirs, and not to his ſucceſlors in office. 240 r, 
The tithes of all lands; which get the name of the //-1tuality 9 F bene- 


ces, becauſe they were . accounted, in a more proper i{cnſc, rd patri- 


mony; though it is certain that tithes, in their infancy, were given, 
not to the cler gy alone, but to lay monks, who took on themſelves the 
name of pauperes, and to other indigent perſons. The word 6:7: fice, 
which was originally uſed to ſignify a grant of f temporal lands to a vat- 
ſal for military ſervice, was afterwards transferred by canoniſts to 
church-livings; becauſe theſe were alſo gratuitous rights in iavour of 
churchmen, in confideration of their ſpiritual warfare. 

5. The ſeveral div, tons of benefices ſtated by writers into ſccular 
and regular, cathedral and parochial, &c. have been ſufficien ty cx- 
plained, /upr. b. 1. f. 5. It is common to all benefiges, that they are 
not the property of the beneficiaries, whole right is only temporary, 
and who ovght therefore to uſe it without deſtruction or w aſte, chat 
their livings may be preſerved entire to their ſucceſſors. Hence it 
was by the Canon law declared unlawful for biſhops to do any acts 
relating to their churches, without the conſent of the chapter, Decre- 
tal. J. 3. 1. 10. c. 4.; or to exchange or dtp, zofe of any part of their be- 


.nefices, even with the concurrence of the chapter, unieſs the deed ap- 


cared evid ently profitable to the church, Car. 12. 9. 2. c. 52. Nor 


could the heads of religious houſes, as monaſteries or priorics, alic- 


nate, without conſent of the conventaal brethren. As to the law . 
Scotland, it appears by the preamble of 1606, . 3. that the conſent of 
the chapter was, from the earlieſt times, required in all alienations or 
leaſes granted by the biſhop of any part of his benefice; and chat on 
the ſame ground of Jaw, the conſent of the bithop, and of the majo- 
rity of tae chapter, was efential to all deeds granted by the dean, or 
any ſingle member of the chapter, as to his particular bene/fice, Spct- 
lifev. vv. Firinen, p. 186. Coll:ge of Aberdeen, But this incapacity did 
not ſtrike againſt their power of receiving the heirs of vallals ; for 
though tie entry of heirs be a renovalto, it is not an alienatio feudi, 
Craig acquaints us. J. 1. dieg. 13. f 14. that before the Reformation, 
it behoved the chapter to give this their conſent to the bithop's deed 
in a meeting aſſembled for that very purpoſe ; or, according to the 
phrate of thule times, in a meeting chapter ly convened ; but by the 
{aid act 1606, the ſubſcription of the majority, however procured, and 
though adhibited at difterent times, and in different places, was de- 
clared ſuſficient. Yet it was ſtil] neceflary that the majority ſhould 
ſign their conſent during the biſhop's life, and while he continued in 
that church, without having revoked - the deed ; for either the death, 
tramſlation, or revocation of the biſhop, was a mid impediment or bar 
hindering the chapter's conſent from being connected with the deed 
conſented to. Hence a poſterior deed granted by the biſhop, to which 


the chapter's conſent was preſently obtained, excluded a prior, though 
| the 
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the prior ſhould have got the full number of ſubſcriptions to it, after 
the poſterior deed was conſented to by the chapter, C. ibid. 

6. When a vacancy happened in the epiſcopal ſee, by the death, 
deprivation, or tranſlation of the biſhop, the chapter ſupplied the 
place of the biſhop, or repreſented him, both in ſpiritual matters, ex- 
cept in conferring benefices, the collation of which belonged to the 
bithop, Decretal. l. 3. t. ꝙ. c. 2. ; and even in temporal, 676 Decretal. I. t. 
t. 8. c. 3. But Craig's opinion, ib. 1. dieg. 13. H 16. ſub. fin. is probable, 
and appears agreeable to our practice, that this right in the chapter 
extended not to deeds of alienation, but was confined to ordinary acts 
of adminiſtration, as letting leaſes for a moderate endurance, remo- 
ving tenants, &c, Shottiſiw. v. Kirkmen, p. 187. Erſkine. 

7. By our ancient uſage, parſons, and other of the inferior clergy 
whoſe beneficcs did not depend on the biſhop, might feu out the lands 
belonging to them, Cr, lib. 1. dieg. 13. \ 17. notwithſtanding the text in 
the Com. Lend. I. I. f. 1. fr. But no feudal grant of church-lands, 
whether by them, or by the dignitaries of the church, was valid, 
either by the Canon law or our uſage; unleſs, it, the condition of 
the benefice was thereby made better, f. e. unleſs the yearly feu- duty 
exceeded the rent of the lands feued, C. I. I. dieg. 13. F$18.; zal, un- 
leſs the patron gave his conſent, Cazſ. 16. 9. 7. c. 34.; for every one 
might reclaim a donation made by hiaſelf or his anceſtor to the 
church, if the beneficiary, whoſe right was only temporary, ſhould, 
by alienating it without his concurrence, attempt to invert it to a pur- 

ſe different from what the donor had expreſſed in his grant, St. 2. 
Rob. J. c. 1. $4, 5- And hence the King's confirmation was neceſſary 
in the alienation of church-lands belonging to biſhops or abbots, Reg. 
Maj. I. 2. c. 23 F 1. becauſe the law preſumed the King to be the do- 
nor, and of courſe the patron of thoſe benefices, ibid. & 2. After the 
Papal power was grown to its greateſt height, the Pope, in 1468, wreſt- 
ed this riglit from the patrons, whether the King or ſubjects, and de- 
clared all alienations of: church-lands or goods void which were granted 
mconſulto Romano pontifice, Extr. Com.l. 3. l. 4. ; ſee Craig, lib. 1. dieg. 15. 

20, When churchmen, on the firſt appearance of a reformation in 
this kingdom, began to ſuſpect that they might ſoon be deprived of 
their church - revenues, they frequently feued their lands at a yearly 
duty confiderably below their true value, for which they received 
large ſums from the feuars in name of fine or entry; and the Pope, 
from the ſame apprehenſions, readily ſtrengthened thoſe grants by his 
confirmation. To remove the hurtful conſequences of this kind of 
dilapidarion, and prevent it for the future, it was enacted by 1564, 
c. 88. and 1584, c. 7. That all feus of church-lands ſhould be con- 
firmed by the ſovercign; and that all ſuch feus already granted, 
which had not been confirmed by the King or Pope, or which ſhould 
not be confirmed by the King within a determinate day, ſhould be null. 
And thus the Sovereign's power in that matter, as coming in place of 
the Pope, was not only revived, but enlarged above what it had been 
formerly: for by the two laſt quoted acts, his right of confirming 
reached over all church-lands, whether he was patron of the churches 
or not; whereas his original right was confined to the ſpecial lands 
of which the crown was either the real or the preſumed patron. As 
ſeveral feus had been granted by biſhops in the reign of James V. 
to which that King had conſented by his ſuperſcription and privy 
ſeal, but which were not formally confirmed either by the King or 
Pope, theſe are declared by 1593, c. 187. to have full force, and to be 
Vol. I. | 4 Y | preferable 
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preferable to poſterior grants of the ſame lands confirmed by the King 
in conſequence of the act 1584. 

8. Churchmen were, by acts paſſed early after the reformation, re- 
ſtrained not only from granting feus of church- lands, but from char. 
ging them with burdens to the prejudice of the benefice. Thus, by 
1585, c. 11. it behoved all who were to be provided to biſhoprics, ab- 
bacies, or other benefices in the King's gift, to give ſecurity that they 
ſhould leave them in us good condition as they found them at their 
entry ; and all leaſes, penfions, or other deeds hurtful to the bene- 
fices, were declared null, More particularly, biſhops, by 1686, c. z. 
were prohibited to grant penſions out of their benefices, to endure 
longer than their own right; by 1594, c. 200. no DeneGaary, under a 
prelate, was allowed to grant leaſes of 2 longer duration than three 
years, without conſent of the patron; and by 1617, c. 4. no prelate 
was to let any part of his patrimony for a longer term than nineteen 
years, nor any churchman, under a prelate, for a longer term than 
their own lives, and five years after, under the pains of deprivation 
and infamy. As ſeveral churchmen under prelates took occaſion, 
from this laſt act, to grant leaſes for the term thereby indulged to 
them, without conſent of the patron, it was declared, by 1621, c. 15. 
that the act 1617 was not intended to derogate from the former law, 
which required the conſent of the chapter or patron to the leaſcs of 
church-lands in which they had a legal intereſt, but merely to reſtraiu 
the unbounded liberty that churchmen aſſumed, in granting leaſes to 
laſt for many lives, and many nineteen years; and that thercfore all 
leaſes that had been granted by any inferior clergyman, to continue 
longer than three years, ſhould be void where the patron had not in- 
terpoſed his conſent, Leaſes granted by churchmen, though they 


ſhould have exceeded the legal terms of endurance, were ſuſtained for 


the term allowed by law, and fer afide as to the remainder, July 18. 
1668, Johnſton. How churchmen might acquire a right to church- 
lands by poſſeſſion, ſee infr. ö. 3. f. 7. \ 33, 34. | 

.” The teind, or tithe, which is called 7% 2 ty of benefices, may 
be defined, that proportion of our rents or goods which 1s due to the 
Chriſtian cle ergy, for performing divine ſervice, or exerciſing the o- 


ther functions proper to their ſeveral offices. We are taught by natu- 


ral, as well as revealed, religion, that a part of our ſubltance is due 
for the ſupport and maintenance of the worſhip of God, and thar 
thoſe who ſerve at the altar ought to live by the altar. But whether 
the ſpecial proportion of a tenth of our yeatly revenues is due to the 
Chriſtian clergy by a divine and unalterable right, is a point which 
has been azitated with great heat. It is affirmed by all the Ca- 
noniſts, by molt of the Popith clergy, and by no inconſiderable num- 
ber of the Proteſtant, among whom our fir{t reformers from Popery 
may de reckoned ; and it is denied by moſt of the Proteſtant princes 
and ſtates of Europe. The topics urged in proof of the affirmative 
are chiefly drawn from that article of the law of Moſes, by which 
God himfelf ordained the tenth of the fruits of the ground to be gi- 
ven to the P:ielts and Levites, Numb. xviii. 21. et ſeqq. Bur, firſt, This 
argument is improper in a queſtion, What the divine law is in the 
Chriſtian church? for the Moſaical law, in ſo far as related to the po- 


licy of the Jewiſh church, was not given forth as a rule to other 


nations; and, being but temporary in reſpect even of the Jews, loſt 
its force at the coming of our Saviour, when the order itſelf of the 
prieſts and Levites was aboliſhed. 2dly, The Popiſh clergy, who of- 
fer this plea, do themſelves diſclaim the obligatory force of the Jewiſh 

law, 


Of Teinds or Tithes. 


bw, where it interferes with their views of power or intereſt; for they 
have, in ſpite of an ordinance of Moſes, which prohibits the Levites to 

fleſs lands in their own right, Numb. xviii. 23, 24. drawn to the 
church, beſides the tithes, a conſiderable property in land, in all the 
countries that acknowledge the fee of Rome. There can be no doubt 
of the ſentiments of the Scotriſh legiſlature on this point ſince the Re- 
formation; for our ſovereigns, in place of transferring the tithes from 
the Popiſh to the Proteſtant clergy, have aſſumed the power of beſtow- 
ing grants of the greateſt part of them to laymen, with the burden of 
reaſonable ſtipends to the «clergy ; which grants have been, either ex- 
preſsly, or by conſequence, ratified in parliament. 

10. The Canon law-divides tithes into predial and perſonal, Decre- 
tal. I. 3. t. 30. c. 20. Predial tithes ariſe from the product of lands, 
whether merely natural, or in part induſtrial; the whole of which is 
tithable, without any deduction or abatement given to the poſſeſſor, 

ropicr culti ram et cam. That law does not ſtate mixed tithes as a 
3 of this diviſion, as Stair has done, 6. 2. J. 8. F 5, 6. and Mac- 
kenzie, 5 4. C. J. for the tithe of animals, which anſwers to the de- 
ſcription of mixed tithes given by theſe authors, is truly predial, as it 
is payable without the deduction of any charges laid out in rearing 
it; and as ſt belongs to the church of the pariſh where the paſture- 
lands ly, and not of that in which the proprietor reſides, which is 
the diſtinguiſhing character of predial tithes, 14H. in J ancel. Iuſt. jur. 
Can. l. 2. c. 26. Decimarum. Perſonal tithes include all profits which 
ariſe not from lands, but are made by induſtry alone, whether by 
handicraft trades, commerce, hunting, war, c.: but they have never 
been acknowledged in Scotland. A deciſion obſerved by Stair, Nov. 29. 
1678, Birny, by which certain perſonal tithes were adjudged to be 
part of a benefice, when ſupported by immemorial poſſeſſion, is no e- 
vidence of the right of our clergy to perſonal tithes; and is founded 
merely upon a preſumption, that no man would ſubject himſelf to any 
ſervitude or payment, for time paſt memory, had he not been obliged 
to it by an anterior poſitive conſtitution. 

11. That proportion of the fruits of the ground which is due for 
the ſervice of God, ought naturally to belong to him who diſcharges 
the office of paſtor in the pariſh where the lands ly. Hence a rule is 
laid down, Decretal. I. 3. t. 30. c. 29. that tithes are due to paro- 
chial churches de jure communi; and the equity of this rule ſeems to 
be acknowledged by our ſtatute-law, both in the times of Popery, by 
1489, c. 7. which makes the receiving of tithes, without a leaſe from 
the parſon or vicar, criminal; and after the Reformation by repeated 
acts, 1593, c. 163. & 165. by which, miniſters who were lawfully 


provided to benefices, are ſecured in the enjoyment” of the tithes be- 


longing to them, againſt all grants, made, or to be made, to their pre- 
judice, even in parliament, parte inaudita; ſee June 27. 1655, Ferguſon; 
Fan. 14. 1674, Johnſton. Yet it muſt be admitted, that this rule, Deci- 
me debentur parocho, never obtained univerſally at any period of time. 
At firſt, the payment of tithes was voluntary; and thoſe that were 


willing gave them, not always to the incumbent of the pariſh where 


the tithe was drawn, but perhaps to ſome church at a conſiderable 
diſtance from it; ſometimes to poor laymen; and moſt frequently to 
monks, to whom devout Chriſtians were for many ages more liberal 
in their donations than to the ſecular clergy, on account of the high 
opinion conceived of their ſanity, from their profeſſion of poverty, 
and auſtere rules of penance. And even after the right of tithes was 

fully 
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Boox II. fully eſtabliſhed in the church, that right was moſt unjuſtly wreſted 
from the parochial clergy, ft, by the conſecration or appropriation 
of the tithes to other churches or churchmen : 2dly, by Papal exemp- 
tions; and, 3d4ly, by the infeudation of tithes to laymen. — As to the 
firſt, Patrons, who conſidered themſelves, upon the emerging of every 
vacancy, as the abſolute proprietors of the benefice, ſupr. b. I. J. 5. F 10, 
aſſumed frequently a power of appropriating or annexing the whole 
endowments of it to a cathredal church or monaſtery, both that part 
which 'was given by themſelves, and even the tithes. By this annexa- 
tion, the patron conveyed from himſelf to the donees, not only the 
right of preſenting an incumbent, but all the fruits of the benefice; 
ſo that the donees became in effect the perpetual beneficiaries of the 
church annexed, and of conſequence the titulars of all the tithes belong. 
ing to it. In appropriations to a cathedral church the patron made the 
grant ſometimes to the biſhop, himſelf; and when that happened, the 
church annexed became part of the biſhop's own benefice, and was 
called merſfal ; either from menſa, which in the middle ages fiznificd 
whatever was in one's patrimony or property, Du (unge, v. Mc iſa, or 
becauſe it enabled the biſhop to ſupport his table with hoſpitality. 
Sometimes the church was given, not to the biſſiop, but to the chapter; 
and then it was called common, becavſe all the members of the chapter 
had a common intereſt in it. See however a different account of the 
origin of menſal churches, Cr. lib. 1. dieg. 1 5. f 7.; Forbes on tithes, 
p. 35. Many ifiſtances of ſuch annexations, by which the parochial 
miniſters were in effect robbed of their livings, occur with us, as ear; 
as Our Moſt ancient records or chartularies carry us: and the abuſe be- 
cams at Halt,” by its frequency, ſo flagrant over all Chriſtendom, that it 
was prohib*ted in the ninth century, not only by church-councils, Caf. 
16. J. 1. c. 56. but by an ordinance of Louis le Debonnaire, Cap. Lud. 
Aadlil. Ztin, c. 72.; and in the fifteenth century, by a Scottiſh ſtatute, 
1471, c. 44 ; by which all ſuch appropriations were forbidden under the 
ſevere pains of treaſon. Neverthclefs the practice ſtill prevailed, till the 
reformation from Popery put an effectual ſtop to it, in all the ſtates 
which in the ſixteenth century ſhook off the Papal authority. 727 1 


3 2. As the prelate, or monaſtery, to whom a parochial church was 
vicanage be- tlius made over by annexation, could not by themſelves ſerve the 


nehices, cure in the annexed church, they did it by a deputy, who got the 
| rare a vicar, becauſe he held the benefice, not in his own right, 
but it! the vice and place of the - prelate or monaſtery : for ſuch yicar 
had no right to the tithes, or to any ſettled maintenance out of the 
benefce ; he depended wholly on his employers ; who. gave kim ſuch 
{hare of the tithes as, they thought fit to aſſign to him tor his living, 
and who could remove him at pleaſure. Sometimes the patrdn in his 
grant annexed only the greater-tithes, of corn, to the cathedralcchurch, 
and reſerved the leſſef for a vicar who ſhould be preſented! by him- 
ſelf to ſerve the cure in the parochial church. Sometimes he reſerved 
for that purpoſe, not che leſſer tithes only, but certain landsrbelong- 
ing to the benefice, calletl for chat reaſon witar's lands, of which men- 
tion is made, 1593, Cc. 161. ; and ſometimes he retained, for che vicar's 
behoof, part even of the greater tithes under the name of :4he wicar's 
penſion. Theſe laſt” vicars, who were Ram to the pariſh- church 
by the patron in virtue of his reſervation; held the benefice during 
life; and as they had a right to tlie leſſer tithes, or to the vicar's 
lands, or to ſome other ſtated ſhare of the benefice, jare propre, they 
were proper beneficiaries, Hence! Aroſe the diviſion of benefices into 
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parſonages and vicarages; and the diviſion of tithes into parſonage TI r. X. 


and vicarage tithes. And hence it may be perceived, that the ſame 
church might have been both a parſonage and a vicarage; a parſonage, 
in regard of the cathedral or monaſtery, which had got a right by the 
annexation to the parſonage-tithes; and a vicarage, in reſpect of the 
vicar who ſerved the cure, and was? entitled either to the vicarage- 
tithes, or to that part of the benefice which the patron had in his 
grant expreſsly reſerved for the vicar's ſubſiſtence, 


13. Parſonage-tithes, which belong to the parſon, comprehend by Parſonage 


oats, peaſe, c. They are called in our Latin charters decimæ rectoriæ, 
from rector, a parſon; and ſometimes decime garbales, (though Craig 
gives another meaning to that epithet, Ji“. 1. dieg. 15. F 10.), from 
garba, or gerba, a vocable of the middle age, ſignifying a ſheaf or 
handful of corn, Du Cange, v. Garba: and hence the French to this 
day expreſs the drawing of the tithe, or the carrying it off from the 
field, by enlevement du gerbe, Diel. de Facademic Franc. The leſſer 
tithes, which get the name of vicarage, are appropriated to the vicar, 
and compriſe all the. predial tithes, except the decimæ garbales, whether 
they be the immediate fruits or product of the ground, as graſs, flax, 
hemp, or whether they be other profits, which the land brings up by 
the poſſeſſor's induſtry, as calves, fiſh, eggs, milk, Sc. The chief 
difference between parſonage and vicarage tithes, in their effects, is, 
that parſonage-tithes are every where the ſame, the law having made 
them, in the general caſe, a burden upon all lands ; whereas the pay- 
ment of vicarage-tithes is governed by cuſtom, and cannot be exact- 
ed where there has been no uſe of payment. Thus, the tithe of eggs, 
if it has been accuſtomed to be paid to the vicar of one pariſh, is due 
to him; but the vicar of another pariſh, if he has not had that uſe, 
cannot demand it. Nay, in the ſame pariſh, one landholder may be 
liable in a certain kind of vicarage-tithe, if he has been wont to pay 
it, and another who never paid it will be free, July 7. 1677, Pag. of 
Pręſtonball. By our older practice, the right of all vicarage-tithes in- 
diſcriminately was local, and depended upon cuſtom, Feb. 11. 1665, 
Scot. But ſome later deciſions ſeem to make a diſtinction. The tithe 
of animals, and of things produced from animals, as lamb, wool, 
milk, cheeſe, c. has been adjudged to be due, though not accuſ- 
tomed to be paid, Fount, July 24. 1678, IL. Grant, ſtated in Did, ii. 
p. 435. ; St. b. 2. . 8. 6. Bur flax, plants, roots, with the other pro- 
duct of gardens, are not ſubject to tithe, unleſs uſe of payment be 
proved, June 9. 1676, Burnet. For the preſcription of tithes, ſee inyr. 
b. 3. 1. 7. $14. | | 


the uſage of Scotland only the tithe of corns, as of wheat, barley, dss 


14. The right of tithes was inverted from the parochial clergy ; CL 
2dly, by Papal exemptions. Biſhops and religious houſes to whom right to teinde 
donations of land had been made, were originally ſubjected to the infringed by 


payment of the tithe of thoſe lands to that church where they lay, in gone. 


the ſame manner that the donor himſelf was previouſly to the dona- 
tion, To get free from 'this burden, application was frequently made 
to the Pope ; who, from the plenitude of his power, took upon him to 
grant exemption from the payment of tithes, 1n favour of any church- 
man or religious ſociety. This he did with ſo liberal an hand, that 
there was hardly a religious order in the church which was not, about 
the beginning of the 12th century, exempted from the payment of 
the tithe of their own property-lands. To relieve in ſome meaſure 
the parochial clergy from foch oppreſſive acts of power, firſt, Pope 


Adrian IV, anno 1156, and, after his example, Alexander III. anno 1170, 
Vol. I. 42 confined 
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confined thoſe exemptions to the lands in the natural poſſeſſion of the 
three orders of Ciſtertians, Templars, and Hoſpitallers; and decreed, 
that all other religious houſes ſhould pay the tithe of their own pro- 
perty, except of che noualia; that is, lands that were newly brought 
under tillage at their own expence, Decretal. I. 3. 1. 30. c. 10. This 
privilege of exemption indulged to the Ciſtertians was, by our ſu- 
preme court, communicated to the lords of erection, who ſueceeded 
in their place, Gilm. 110. But, fr/t, that exemption was a perſonal 
privilege, granted to the monks, as pauperes, which ought not to have 
deſcended to their ſucceflors, Mack. Of. on 1587, c. 29. 2dly, The 
exemption granted by that canon to the Ciſtertians, was limited to 
ſuch of their lands as they had acquired before the date of the canon, 
without any privilege as to @.'quirenda, Decretal. l. 3. t. 30. c. 34-3 and 
it does not appear that the Cittertian order had any property in Scot— 
land ſo early as the pontificate of Adrian IV. No lands, therefore, 
which formerly belonged to any of theſe privileged orders, are now 
exempted from the payment of tithes, June 15. 1737, Miniſter of Barry. 

15. L,fily, The clergy loſt many tithes by their inteudation, or 
grants of them made to laymen, by which they were ſeculariſecl, and 
became in a proper ſenſe temporal rights. Lay patrons,. not content= 
ed with diſpoſing of the revenues of the parocinal churches which 
they had founded, in favour of cathredals or monaſteries, ſometimes 
made grants of the tithes to a poor lay friend; which grants were 
frequent in the eleventh century. Churchmen too, when the perſons 
liable in tithes were backward in their payments, or harq to be come 
at, choſe rather to feu them out to the owner of the land at a neat 
yearly duty, than undergo the trouble of collecting them, or run the 
hazard of. not making them effectual; and ſometimes they made an 
abſolute grant of part of them to their prince or fovereign, the more 
readily to engage his intereſt or aſſiſtance for recovering the reſt. As 
the church felt its power and intereſt conſiderably leſſened by theſe 


and ſuch other infeudations to laics, the diſpoſing of tithes to laymen, 


under whatever pretence, was prohibited by ſeveral Lateran councils, 
and particlarly one held by Alexander III. in 1189, and another by 
Innocent III. in 1215, under the heavy penalty of the want of Chri- 
ſtian burial, and the yet heavier one of eternal damnation: and lay- 
men were even forbidden to hold tithes, without diſtinguiſhing whe- 
ther they claimed them under a grant prior or poſterior to the date 
of theſe councils. Becauſe it appeared inconſiſtent with equity, that 
prior rights ſhould be cut off by any ſubſequent church-canon, ſeve— 
ral Popith ſtates, and particularly France, nave ſecured the poſſeſſors 
of tithes which had been feued by churchmen to them before the La- 
teran councils, 2" 4cofla in Decretal. l. 1. t. 36. wt. 

16. Many lands in Scotland are enjoyed cum decimis incluſis et nun- 
quam” antea ſepurulit. All our writers agree, that ſuch lands are free 
from the payment of tithes; but they differ about the true meaning 


of thoſe, words, Lord Stair, 5. 2. f. 8. 10. and Sir George Macken- 


zie, F 6. h. t. are of opinion, that the decime iucluſe, are thoſe which 
were never known to have been ſeparated from the ſtock, and which 
therefore were preſumed to have been fened out along with the lands 
before the Lateran councils above mentioned, when as yet there was 
no church-canon prohibiting their infeudation. Craig, on the other 
hand, who holds it for certain, Iib. 1. dieg. 1 5. F 9. that no tithes were 
feued in Scotland fo early, underſtands by decimas inclufis, thoſe which 
at any period, even after thoſe councils, were. feued by churchmen 
who had right both to ſtock and tithe ; and who, as * pes 

8 tne 
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the whole fruits indiſcriminately, tithe as well as ſtock, when the 
lands were in their own poſlethon ; ſo when they came to make over 
the property to others, they included the ſtock and tithe in one char- 
ter. And indeed a feu of that fort is not properly a feu of tithes, but 
a feu of lands which had never been ſubject to tithes ; ſo that though 
the Lateran councils had been obligatory in Scotland, fach feu fell 
not under the prohibition. This opimon ſeems not only agreeable to 
the general plan of our law, by which prelates and other churchmen 
were, as early as the year 1457, allowed to feu their lands by the 71ſt 
act of that year; but is alſo favoured by the act of annexation, 1587, 
c. 29. which ſuppoſes, that feus of lands cum decimis incluſis, are valid, 
without diſtinguiſhing the period in which they might have been 
granted. Lands, therefore, feued cum decimis incluſit, are exempted 
from the payment of tithe, though the grant had been poſterior to the 
Lateran councils, if it was prior to the act of annexation, Hirl. 229. ; 
Dec. 7. 1737, Arret. A caſe may be figured, where the right of lands 
cum decimus incluſir, carries no privilege as to the vicarage-tithes ; for 
where the cure happened to be ſerved by a vicar, the parſon, though 
he might feu the lands cum decimis incliſis, in fo far as concerned the 
tithes of corn, which were his own, and which he had never ſeparat- 
ed from the ſtock, had no power over the lefler tithes, which belonged 
to the vicar, | | 

17. From the above hiſtory, it appears, that though the Popiſh 
clergy had, by various devices, ingroſſed to themſelves a conſiderable 
part of the property of Chriſtendom, their riches were moſt unequal- 
ly divided. While the dignitaries of the church, and the regular 


3 67 


74 


Proviſions 
made for the 
clergy upon 
the Reforma- 
tion, 


clergy, lived in the greateſt affluence, the ſcanty pittance which re- | 


mained for the inferior ſecular clergy, hardly afforded them bread. 
Upon the ſuppreſſion of Popery, the Reformed clergy, who were en- 
tirely made up of parochial miniſters, and a few ſuperintendants, flat- 
tered themſelves, that the nobility and gentry, who appeared ſo zea- 
lous for the Reformation, would have been alſo forward to redreſs the 
grievances of the clergy, by reſtoring the appropriated tithes and be- 
nefices to the pariſh-churches : but that method of proviſion ſuited 
not with the views of ſuch of our men of intereſt as wanted to ſhare 
in the ſpoils of the Popiſh church. The firſt ſtep taken towards eſta- 
bliſhing a legal maintenance for them, was an act of privy council, 
dated Feb. 15. 1562, declaring, that the third of all the Popiſh bene- 
fices ſnould be ſet apart for the ſervice of the government, and the 
fupport of preachers and readers; and that the old beneficiaries who 
had exhibited rent-rolls of their benefices in compliance with a for- 
mer act of cour.ctl, ſhould enjoy the remaining two thirds during 
their lives, Keith, Hiſt. App. p. 178. But this ordinance contributed 
little to the benefit of the clergy, both becauſe moſt of the Popiſh 
churchmen had given up their rent-rolls far below their true values, 
and becauſe Q. Mary, ſoon after her return from France on the death 
of her huſband Francis II. had granted to many of them a releaſe of 
their thirds, or given leaſes of them to others; for which ſee 1592, 
c. 121. This gave riſe to an act, 1567, c. 10. directing the whole 
thirds, without exception, to be paid to the collectors of the miniſters 
ſtipends; and for the more ſure payment of them, particular locali- 
ties were aſſigned in every benefice to the extent of a third, which 
were called the aſſumption of thirds : but no third was to be affigned out 
of any benefice or cure, which had never been appropriated to other 
uſes, and had been' provided to the miniſters ſerving the cure at the 
churches to which theſe benefices belonged, 1592, c. 158. That the 

| above 
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Book II. above fund might be more juſtly diſtributed among the clergy, a com- 
—Y> miſſion paſſed the great ſeal, ſtyled the commiſſion of plat, authoriſing 
commiſſioners to modify ſtipends out of it. But this fund proved as 
ineffectual as the former, having been rendered quite precarious by 
1606, c. 2. reſtoring biſhops to the whole of their benefices ; and 
though the biſhops were, by that act, laid under an obligation to main- 
tain the miniſters within their ſeveral dioceſes out of the thirds, they 
made ſhift to elude that obligation. 
3 18. As for the benefices of abbacies, priories, Oc. proper to the re- 
crown upon gular clergy, James VI. accounted himſelf in a particular manner ah- 
the Reforma- ſolute proprietor of them, not only in conſequence of the reſigna- 
wh f tions which he had obtained from the greateſt part of the beneficia- 
vo > Ties, but becauſe the purpoſe for which they had been granted, viz, 
temporal the maintenance of the regular clergy, having been, upon the Refor- 
lordihips. mation, declared ſuperſtitious, the benefices themſelves fell, as bona 
vacautia, to the crown, The Reformed clergy had indeed put in a 
claim to the whole of the benefices of the Popiſh church, not only to 
the tithes, but to the church-lands, either as their proper patrimony, 
or as ſubject to their ſole adminiſtration, for the ſupport of the poor, 
and for other pious uſes, Fist buok of di ſe ipline, head 6. But his Ma- 
jeſty, unwilling to part with ſo valuable an acquiſition, firſt exerciſed 
a power, upon the reſignation or death of any abbot or prior, to ap- 
point a lay commendator for life to the vacant benefice, who was as 
ittle liable to account for the fruits as thoſe whom the Pope fre- 
quently named before the Reformation, ſupr. b. 1. t. 5. F 4 And 
moſt of theſe commendators, not ſatisfied with a grant which died 
with themſelves, prevailed at laſt with his Majeſty to change their 
liferent into a perpetual or heritable right ; which he did, by ſecula- 
riſing, or, in our law-ſtyle, erecting moſt of the monaſteries and prio- 
rics into temporal lord{hips ; the grantees of which were ſometimes 
called lerd of erection, and ſometimes titulars of the tithes ;. becauſe 
they had, by their grants, the ſame title to the ereted benefices, both 
lands and tithes, that the monaſteries had formerly. As the abbots 
and priors had before been wont to name their vicars to ſerve the 
cure in thoſe. annexed churches, the lords of erection, as coming in 
their place, aſſumed the right of preſenting miniſters to them, upon 
the emerging of a vacancy, even where their charters did not ex 
preſsly bear the right of patronage. A few of thoſe, grants of erec- 
tion where charged with preciſe ſtipends, particularly ſpeciß 2d, to be 
paid to the churches that ſtood within the grantee's ereGion ; but 
pommegly the obligation to pay the thirds was diſcharged In favour 
of the grantee, and only a general clauſe inſerted, burderir.ng them 
with the proviſion of thoſe churches in competent ſtipends ; ; which, in 
many caſcs, was ſhamefully diſregarded by the grantees. A (mall re- 
lief was given to the Reformed miniſters ſoon after the Reformation, 
by a grant of Q. Mary in their favour, to take place on the death or 
rel: ienation of the Popith incumbents, of all the benefices below 300 
merks Scots, which was confirmed by parhament, 1572, c. 52.; but 
that could go but a ſhort way towards the maintenance of the clergy of 
a whole nation. 
Annexationof 19. To put a ſtop to the erections above EX FT Y by which, both 
church-lands the revenue and the dignity of the crown ſuffered 2 all 
| 3 cr» church-lands, whether belonging to biſhops, abbots, or other benefi- 
ral lordſhips, ciarjes, were annexed to the crown, by 1587, c. 29. to remain for 
mortifcations, ever with it unalienably. The following ſubjects however were, b 


| beneficesof the ſtatute, excepted from this annexation: Fi, All lands whi 
; | had 


laic patro- 
nage. 
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had been before the ſtatute erected by the crown into temporal lord- 
ſhips; becauſe, before paſſing that act, the King was abſolute pro- 
rietor of all thoſe benefices, and had full power over them. 2dly, 
Such lands made over to hoſpitals, otherwiſe called maiſondicus, or to 
ſchools and univerſities, as had not been inverted to other uſes than 
they were originally appropriated to ; becauſe the purpoſes for which 
thoſe grants had been made, in place of being ſuperſtitious, were 
lawful, and even laudable. But, in truth, lands granted to colleges 
or hoſpitals, could nor, with any propriety, be called church-lands ; 
and ſo fell not within the act, though they had not been excepted. 
zaly, Benefices of laic patronage, i. e. the patronage of which was 
veſted in laymen before the Reformation. Theſe were excepted upon 
this ground, That one who made a grant of lands to a chureh, or who 
urchaſed a patronage from the proprietor, was underſtood to ſecure 
to himſelf the rights of preſenting incumbents, ſuperintending the 
management of the fund, &c. ; which rights were therefore reſerved 
entire to the patron, as the legiſlature had no intention to cut off, or 
incroach upon, any private rights acquired by laymen before the Re- 
formation, | Fee 

20. The manſes and glebes which belonged to the Popith church- 
men, were alſo excepted from the annexation ; becauſe every miniſter 
was accounted to have, if not a divine, at leaſt a natural right to a 
manſe and glebe ; which were therefore to be conſidered as part of 
the ſpirituality of benefices, and ſo not to be annexed to the crown 
more than the'tithes themſelves. The act therefore declared, that all 


theſe ſhould remain with the preſent poſſeſſors, or with the 'church-- 


men who ſhould be afterwards provided to the benefices. LI, 
Grants of penſions out of benefices were, in certain caſes, excepted 


from the ſtature. Penſions of a determinate you ſum were fre- 


quently granted out of inferior benefices, either by the Pope, or by 
the biſhop, with conſent of the incumbent, to indigent clergymen, or 
even to laics, to laſt for the life of the grantee: at other times, ſuch 
grants were made upon a vacancy, to endure till the vacancy ſhould 
be ſupplied ; and after the Reformation, the King exerciſed this 
Tight, as coming in the Pope's place. All ſuch penſions, whether 
granted by the King, or by churchmen, are excepted from the an- 
nexation, where they were either authoriſed by the Lords of Council, 
or followed by poſſeſſion. Biſhops are, by a poſterior act, 1606, c. 3. 
Prohibited to grant penſions to endure beyond the time of their own 
incumbency, Heu zehn r 97 290 0 | 

21, Feus and leaſes that had been granted by churchmen are, by 
this act, ſecured td the feuars or tackſmen, for payment of the ſeve- 
ral duties formerly paid by them. The ſuperiority of the lands thus 
feued, which was before in the church, is now declared to belong to 
the King; and the heirs of the feuars are directed to make up their 
titles to the property, by brieves iſſuing from the King's chancery. 
Where churchmen had feued out ſtock and tithe together, i. e. had 
feued their lands cum decimis incluſi, the crown's ſuperiority is decla- 
red to extend over the whole tenantry, both ſtock and tithe; but 
nine-tenths only of the feu- duties payable for ſtock and tithe are 
made payable to the crown, the remaining tenth being reſerved for 
the churchman in place of his tithe. After the death of the bene- 
ficiaries who were alive at paſſing this act, the full right of the lands 
feued cum decimis inclufis, devolved upon the King, and was by him 
afterwards transferred, in the poſterior erections of thoſe lands in fa- 
vour of the grantees, without any exception of the tenth of the feu- 
Vol. I. 1. 5A . -290 duties 
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| Book II. daties that had been, by the act 1587, reſerved to the beneficia- 
mies. | | 
| Whether the 22, It is extremely doubtful, whether the lands only which belong- 
3 ed to the church, were intended to be annexed by this ſtatute, or alſo 
| longed to the the tithes. On the one part, the act is entitled. Annexation of e 
22 — « temporality of benefices ;” the annexing clauſe alſo enumerates moſt 
1 anxiouſly, baronies, fiſhings, and all the other appurtenances of land that 
annexed. can be well figured, but without the leaſt mention of tithes; and a 
ſubſequent clauſe of the act is introduced, with a recital, that neither 
the teind-ſheaves, i. e. the parſonage- teinds, nor the ſmaller tithes of 
any lands within the kingdom, are included in the annexation. On 
the other hand, the very firſt article excepred from the ſtarute is the 
teind-ſheaves, and other tithes of all lands pertaining to parſonages or 
vicarages ; all which are to remain with the preſent poſſoſſors, or with 
thoſe who ſhall be afterwards provided to the benefices ; which excep- 
tion imports in common ſenſe, that the vithes of the lands not belong— 
ing to thoſe benefices, fall under the annexation. And it ſeems to be 
affirmed in a poſterior ſtatute, 1593, c. 189. that the tithes of all the 
prelacies of the kingdom are annexed to the crown by the general act 
of annexation in 1587, 

Newere&tion 23. Notwithſtanding this ſtatute of annexation, the King continued 
_ Sechred mull 4, make farther erections of church-benefices ; which produced ano- 
bY 159 ther ſtatute, 1592, c. 119. declaring all erections made after the act 
1587 void, excepting ſuch as had been granted to perſons who had 
received, ſince that act, the honour of Lords of Parliament. On the 
reſtitution of biſhops, the annexation was reſcinded, in ſo far as con- 
cerned the benefices of biſhoprics, by 1606, c. 2.; and the benefices 
belonging to the biſhops chapters were, in like manner, reſtored to 
them by 1617, c. 2. After the re-eſtabliſhment of preſbytery in 1695, 
the benefices belonging to prelates returned of courſe to the crown; 
and all lands which were formerly holden of them are declared by 
1690, c. 29. to be holden for the future of the crown, But as thoſe 
benefices. were not annexed de n;vo to the crown, the ſovereign may 
diſpoſe of them at pleaſure; and has actually made confiderable dona- 
tions out of their tithes, to univerſities, and tor other public uſes ; and 
he ſometimes grants penſions out of that fund to private men of decay- 

ed fortunes, to laſt during their lives. 
Methods of 24. For the better underſtanding the alterations made in the con- 
7 dition of tithes in the reign of Charles I. a briet account may be pre- 
tual. miſed, of the methods by which church-beneficiaries, and other ti- 
Drawn teind. tulars, made their right to the tithes effectual, from the time they 
were firſt poſſeſſed by the clergy. The moſt uſual and natural way 
was, by the titular's ſeparating the tithe or tenth from the ſtock, or 
remaining nine tenths of the crop, after the corns were reaped, and 
his carrying it off from the field to his own granaries. This got the 
name of drum teind, and was frequently attended with grievous 
hardſhips on the owner of the ground, or his tenant: for every poſ- 
{cilor of land who preſumed, after reaping his corns, to carry off any 
part of them from the field, till the titular had drawn his tithe, was 
from the firſt eſtabliſhment of the church's right, ſubjected to ſevere 
penalties ; and the titular, ſometimes from indolence, but moſt fre- 
quently with a view of compelling the proprietor to purchaſe the 
leading of his tithes at an high price, delayed the drawing of his 
tithe till great part of the crop was rotten. For redreſſing, or at leaſt 
alleviating this grievance, the tithing of corns was, after the Refor- 
mation, regulated by ſundry ſtatutes, 1606, c. 8,; 1612, c. 5.; 1617, 


c. 9, 
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c. 9 By the laſt of which, the owner of the crop is directed to re- 
quire the titular, or tithe-maſter, eight days after cutting the ſeveral 
kinds of corn therein ſpecified, to draw his tithe in four days after; 
upon the elapſing of which he may complete his harveſt, But he 1 is 
not at liberty, by that laſt act, as he was by the two former, to ne- 
glect the rithe, after having ſet it apart for the titular : He mult alſo 
preſerve 1 it from being eaten by cattle, for eight days after the expiring 
or the time contained in the requiſition; which, if he do, he is by the 
act declared free from ſpuilzie, or wrongous intromiſſion. The reme- 
dy provided by theſe acts, however, was far from being adequate to 
the evil it was intended to cure. 

25. Sometimes the titular, in place of drawing his tithes, was pre- 
vailed on to grant a leaſe of them to the proprietor for a neat yearly 
tack-duty ; and ſometimes he accepted of a ſtated quantity of corns 
yearly, commonly called r-»/al-bollr, either in virtue of a written rent- 
roll, or barely by the uſe of payment; which rent-roll, or rental, was 
preſumed to be the full value of the tithes. In this laſt caſe, the pro- 
prietor was obliged to continue the payment to the titular of the. ac- 
cuſtomed number of bolls, though exceeding the true value of the 
tithe, till he offered the tithe in kind, and made intunation that he 
would no longer ſubmit to the payment of the renta!-bclls, arch 22. 

1626, Lennox; Feb. 20. 1633, Coll. of Glaſme. And, on the other 
hand, though the rental-bolls ſhould have fallen ſhort of the true tithe, 
the titular was bound to accept of them, in full ſatisfaction of the tithe, 
till he vſed an inhibition of tithes, in the manner ſoon to be explained ; 
after which, the titular might draw the tithes 7/a corpora, March 18. 
1628, Ls. Blantyre, 

26. Charles I. ſenſible of che great loſs which his revenue ſuffered 
by the before mentioned erections, and being alſo deſirous to provide 
the parochial clergy in reaſonable ſtipends out of the tithes, executed, 
ſoon after his advancement to the throne, a revocation of all grants 
of church-lands, or of tithes, made by his father to the crown's pre- 
judice; and, the year after, brought an action of reduction, both of 
the erections granted before and after the act of annexation. The 
ground of ſetting aſide the erections prior to the annexation was, That 
they proceeded on the reſignations of the beneficiaries ; and that theſe 
reſignations could only be made uſe of for preſenting new incumbents, 
but by no means to fink the benefices. Againſt the erections made po- 
ſterior to the annexation, the obi ection was, That property, once an- 
nexed, could not be alienated by the crown without a previous diſſolu- 
tion in parliament. In January 1627, his Majeſty appointed commiſ- 
ſioners to confer with th ſe who had any intereſt in church-lands or 
tithes, towards bringing matters to a reaſonable ſettlement ; and au- 
thoriſed them to value the tithes, and to name ſubcommiſſioners under 
them for that purpoſe. 

27. As perſons of the higheſt rank and diſtinction were defenders 
in this action of reduction, it created great heats and animoſities. 
Conceſſions, however, were ſoon made on both fides, in the way of 
communing. On the part of the King, that he might not raiſe to a 
greater height the general ferment of the nation; and, on the part of 
the lords of erection, that they might not loſe all by being caſt 1n the 
ſuit. The King demanded, in behalf of the crown, that the titulars, 
in whoſe favour the erections had been made, ſhould ſurrender to 
him the ſuperiorities of the church-lands, of which they had ob- 
tained the grants, as. was preſcribed by the act 1587; and that the 
crown ſhould have a fixed yearly annuity . out of all tithes. 

But 
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But the article the King chiefly inſiſted on, was calculated, not to 
ſerve his own intereſt, but to correct the abuſes which continued to 


be committed in the drawing of tithes, notwithſtanding the aforeſaid 


ſtatutes ; and which his Majeſty propoſed to effect, by obliging the 
titular to ſell to the proprietor the tithes of his lands at fuch a yearly 
value, and ſuch a number of years purchaſe, as ſhould be agreed u 
on: and where the tithes were deſtined as a perpetual fund for the 
maintenance of the clergy, or for the ſupport of univerſities, ſchools, 
or hoſpitals, it was propoſed, that they might be valued at the ſuit of 
the proprietor ; who, upon paying the valued yearly duty to the ti- 
tular, was to have the abſolute management of the whole crop, ſtock, 
and tithe. 

28. Aiter ſome progreſs made in this communing, all parties hav- 
ing intereſt in the tithes entered into ſubmiſſions, or bonds of arbi- 
tration, for referring their ſeveral claims to the King's own determi- 
nation, all dated anno 1628, The firſt and fourth ſubmiſſions were 
ſigned, on the one part, by the lords of erection, and the tackſinen 
claiming under the erections; and, on the other, by the landholders, 
who wanted either to purchaſe their own tithes, or to have them ve- 
lned; and theſe ſubmiſſions contained procuratories of reſignation 
by the titulars, for ſurrendering their right of ſuperiority to the King 
ad remanentiam, (on which account they were called alſo the ſurrenders 
of teinds ) ; referring to his Majeſty what conſideration ſhould be gi- 
ven to them for the feu- duties, or other conſtant rent of theſe ſupe- 
riorities, and alſo what ſums ſhould be ſettled as the yearly rate and 
value of the tithes. The ſecond ſubmiſſion was ſigned by the bi- 
ſhops and clergy, in relation to all the tithes payable by them, of 
which they were not then in the poſſeſſion; and the third, by the 
commiſſioners of ſeveral] royal boroughs, for all the right they could 
claim to the tithes which had been granted for the ſuſtentation of 
miniſters, colleges, ſchools, or hoſpitals, within their reſpective bo- 
roughs. Upon each of theſe, the King pronounced a feparate award, 
or decree- arbitral; all of them dated Sept. 2. 1629, and ſubjoined in 
our ſtatute-book to the acts of Ch. I. The firſt and fourth decrees 
run in the ſame ſtrain: they declare the crown's right to the ſvpe- 
riorities of erection, which had been reſigned to the King by the 
ſubmiſſions. The ſam of 1000 merks Scots was thereby to be given 
by the King himſelf to the lords of erection, in ſatisfaction or full 
payment of each chalder of feu-farm, and for each 100 merks of feu- 
duty, or other conſtant rent of theſe ſuperiorities ; and the feu-duties 
were to be retained by them till ſuch payment ſhould be made. This 
part of the ahove decrees 1s confirmed by 1633, c. 14.; in which 
there is a proviſo, that it ſhall not extend to the ſuperiorities of the 
lands belonging to biſhops or their chapters, who had been reſtored 
in 1606, But by a poſterior act, 1690, c. 29. which paſſed after the 
laſt ſuppreſſion of Epiſcopacy, it is declared, that all theſe ſuperiori- 
ties ſhall for the future belong to the crown; and that it ſhall not 
be lawful to interpoſe any ſuperior between the King and the vaſlals 


who formerly held of the biſhops or their chapters. The right re- 


ſerved to the King by the two decrees-arbitral before mentioned, to 
redeem the feu- duties from the lords of erection, was renounced by 
1707, c. 11. Though the vaſlals of erection were, by thoſe decrees, 
to hold their lands immediately of the crown; yet, if any vaſſal once 
conſents to hold them of the lord of erection, it ſhall not afterwards 
be in his power to recur to the crown as his immediate ſuperior ; ſee 


1661, c. 53. * 
29. The 
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29. The moſt important article in theſe two decrees. arbitral is that 
which directs the valuation of the tithe at a certain yearly rate; after 
which the landholder is entitled to the whole crop, upon payment to 
the titular of that yearly duty. The rules which the commiſſioners 
appointed for that purpoſe are directed to obſerve in the valuation, 
are different, according to the different condition of the tithes. The 
words of the decree are, that the rate of all tithes, where they are valued 
fointly with the flock, ſhall be a fifth part of the conſſant yearly rent that is 
paid for the lauds, oc and tithe ; and that where they are valved apart, 
or ſeverally, the rate ſhall be ſuch as it has been already, or ſhall be 
valued by the commiſſioners or ſubcommiſſioners, deducting from 
the tithes ſeverally valued a fifth part for the eaſe of the proprietor. 
It muſt be acknowledged, that thoſe rules might have been delivered 
with greater perſpicuity and precifion ; but the meaning appears to be 
this, that where tithes are let to the landholder for a determinate du- 
ty, either in money or in kind, they are poſſeſſed by the ſame perſon 
who poſſeſſes the ſtock, without the ſeparation of one from the other; 
and becauſe it is impoſſible, while the ſtock and tithe are thus 
jumbled together, to fix the value of the tithe by itſelf, that fort ap- 
pears to be the tithe which is {aid to be valued with the ſtock; and 
therefore its value is the fifth of the rent payable for both ſtock and 
tithe ; which is accounted a reaſonable frrrogatum, in place of a 
tenth of the increaſe. On the other hand, where the tithe is drawn, 
or ſeparated from the ſtock, every harveſt, by the titular, its value is 
capable of a ſeveral or ſeparate proof, to be fixed according to the 
quantity of the corns which are drawn as the tithe : and upon this 
account, that kind 1s ſaid to be valued ſeverally, and its rate to be fix- 
ed as it has been already, or ſhall be valued by the commiſſioners ; 
that is, the commiſſioners, after taking proof of what was drawn as 
tithe, were to conſider its value communibus annit, and determine ac- 
cordingly. But in this laſt caſe, the proprietor was to be allowed a 
deduction of a fifth part of that yearly value; fo that four fifths of 
the yearly value of the drawn tithe, 1s the proportion of corns which 
is by that rule to be delivered to the titular as the valued tithe, This 
deduction is commonly called the King's eaſe ; becauſe it is given by 
the King in his ſeveral awards as an eaſe to the proprietors. Agree- 
ably to this interpretation of the rule, it has been adjudged, that 
where the tithe has been poſſeſſed by the proprietor jointly with the 
ſtock, for payment of a ſtated yearly duty to the titular, the rate of it 
is fixed at a conſtant yearly rent, New Cl. ii. 18. ; and that the value 
of drawn tithe muſt be fixed to what it ſhall be proved by the teſti- 
mony of witneſſes to have been worth, one year with another, Jau. 28. 
1708, Doul; Feb. 7. 1711, Hume; both which judgments are entered 
into the regiſter- book of the tithe-office, 

3o. Lord Stair explains this clauſe differently, 6. 2. f. 8. F 14.; and 
the opinion of that great lawyer muſt have carried double authority 
with it, in the conſtruction of a ſtatute which had paſled ſo near his 
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own time, if it did not infer a manifeſt abſurdity. He affirms, that 


tithes let in leaſe, or in rental, are thoſe which are ſaid by the act to 
be valued ſeverally ; becauſe their values are ſeverally known by their 
tack-duties, or by the number of rental-bolls ; and that therefore the 
tack-duty, or rental-bolls in uſe to be paid, muſt be the legal valued 
tithe, But it is obvious, that the value of the tithes cannot be juſtly 
aſcertained, either by the tack-duty of leaſes, or by rental-bolls : for leaſes 
laſt no longer than for the term of years expreſſed in them ; and the 
payment of rental-bolls may be diſcontinued at the pleaſure, either of 
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the titular or . proprietor, in the manner explained /upr. F 25.; and 
therefore is never conlidered as the rule for valuing tithes, exce 
where none of the parties oppoſe it; ſee New Coll. i. 69. Beſides, if 
tithes let in leaſe or rental are thoſe which in the ſenſe of the decrees- 
arbitral are valued ſeverally. nothing remains to fall under the deno- 
mination of tithes valued jointly with the ſtock, but drawn tithe ; and 
if drawn tithes are to he vaiued jaanthy with the ſtock, they mult, ac- 
cording to the expreſs direction of the decrees-arbitral, be valued at a 
fifth part of that rent that is paid both for ſtock and tithe: which is 
abſurd ; for no rent is, or can poilibly be, paid to the proprietor, 
Jointly for ſtock and tithe, where the tithe is drawn by the titular, 

31. The proprietor was, by the aforeſaid decrees-arbitral, entitled, 
not only to an action of valuation, but of ſale, of his tithes, againlt 
the titular or his tack{man, The price was to be nine years purchaſe 
of the valued tithe-duty, if the ſeller had an heritable right to the 
tithes ; if, for inſtance, he himſeif was the titular. Where the ſeller 
was. but tackſman, and ſo had a bare temporary right, the purchaſer 
was to get an abatement of the price, in proportion to the endurance 
of the ang and where the purchaſer had already got a leate of his 
own tithes, winch was yet current at the time of the lale, an abate- 
ment of i price was alſo to be allowed to kim, in proportion to the 
number of years in the tack yet to run; the amount of all which de- 
ductions was to be ſettied by the committioners ; but, in practice, the 
commiſſioners, in place of abating any part cf the price, where the 
ſeller's right is merely temporary by a leaſe om the titular, direct 
the intereſt of the price to be paid to the ſeiler while his leaſe ſub- 
fits, and the capital ſum to be paid to the titular himſelf, upon the 
expiration of it; and by the ſame rule, where the proprietor who ſues 
for a fale, has a leaſe of his own tithes not yet expired, he ought to 
be allowed retention of the intereſt of the price while the leaſe is cur— 
rent. This part of the awards concerning the valuation and lale ot 
tithes, was ratified in parliament, by 1633, c. 17. 

32, Several rules have been citablithed by deciſions, for fixing the 
particulars wiuch are or are not to be accounted part of the conitant 
yearly rent of land in the valuation of tithes, Firſt, Every article is 
to be conſidered as rent which is truly paid by the tenant out of the 
growth of the lands (except a reaſonable part of what gets the name 
of Jaiis or flving cafroms ), though the landiord ſhould, with a view to 
diappoint the titular, diſguiſe it in the tenant's leaſe, as paid upon 
another confideration than that of rent. Nav, the converted prices 
of fowis, butter, talow, wedders, lambs, Se. where the landlord 
has reſerved an option, either to demand theſe articles in kind, or 
the valued prices of them, are conſidered, not as kain, but as rents 
and for that reaſon accounted part of the rent of the lands, and 
chargeable with tithe, 25 n. July 15. 1752, Minfter of Cuſbney. It is 
not however a rule without exception, That all rent paid to the land- 
lord for the fruits of the ground is ſubject to tithe, and ſo to be ac- 
counted rent in the valuation of tithes ; for as orchards produce no 
fruits that are the ſubjects either of parſonage or vicarage tithes, the 
rent due by the tenant for an orchard is not to be computed in the 
valuing of the tithe, New Coll. ii. 18. 2dly, Where the proprietor 
draws annual profits from the ſale of ſubjects which are more pro- 
perly part of the land than of the fruits, ſuch profits are not conſi- 
dered as rent in the valuation of the tithe, becauſe tithes are a pro- 
portion of the fruits only, Thus, neither lead-ore brought up from 


a ſhaft, nor ſtones dug out of a quarry, nor clay out of a pit for ma- 


king 


n ms Wa a as as 1 * _ is * PM 


"7 _ — 6 , , ᷣ A Mo ͤ˙ ⸗ 4 


— 
— — —— a rr — D)f＋ê 2 — — . 


— m — — — > 


CO — 


Of Teinds or Tithes. 


375 


king brick or earthen ware, are tithable, becauſe they cannot with Tr. X. 


any propriety be called fruits. A moſs is deemed to be pars ſundi, 
and of courſe is not a tithable ſubject, Dec. 11. 1734, Her. of Calder. 
zaly, The expence of culture, though heavier than ordinary, if it be 
annual, ought not to be deducted from the rent, No deduction is 
therefore to be allowed on the account of dung, though the tenant 
ſhould purchaſe it at a high price from the inhabitants of a neigh- 
bouring village. Feb. 6. 1745, D. Bucclengh ; and far leſs on account 
of ſea-ware, which generally coſts the tenant no more than its car- 
riage from the ſhore, Nezv Cl. ii. 18.: for no rent can be produced 
without the expence of ſervants, cattle, manure, utenſils, farm-houſes, 
Sc. And as the tack-duty payable by tenants is upon the account of 
this expence made lets than it would otherwiſe be, (which was with- 
out a doubt in the eye of the legiſlature when they fixed the rate of 
tithe to a fifth part of the rent), the deducting of that expence alſo 
in the valuation of the tithe would be in effect to deduct it twice, to 
the diſadvantage of the titular, 4'4/y, Where the proprietor has im- 
proved or raiſed his rent, the improved or new rent, if it had not 
been impoſed more than ſeven years betore bringing the action of 
valuation, was not reckoned in the computation of rent by the older 
practice; probably from the uncertainty, whether the lands would 
continue able to bear that addition; but by the later decifions, ſuch 
part of it is accounted rent as the commiſſioners of tithes, from the 
circumſtances of the cafe, judge equitable, Feb. 1. 1738, D. Douglas. 
Where the improvement of rent was made at an uncommon expence, 
on lands which would otherwiſe have produced little or no rent, ex. gr. 
by draining a lake, the proprietor was allowed a reaſonable abate- 
ment on that account, July 18. 1739, Her. of Caller, though the 
drained greunds ſhould appear to be truly worth the rent that the 
proprietor had put on them in his leaſe to the tenant : but by a later 
deciſion, in 1759, New Coll, ii. 175. grounds gained from the ſea by 
expenſive walls or fences, are not ſubjeA to the leaſt proportion of 
tithe. 574lp, If the proprictor ſhould undertake any burden which 
the law had impoſed on the tenant, and thereby get an higher rent 
for his farm; if he ſhould, ex. gr. by a ſpecial article in the leaſe, 
diſcharge rhe obligation which lies on the tenant, of upholding the 
farm-houſcs in good repair, ſuch advanced rent payable to the pro- 
prietor is not ſubject to tithe, as it is not paid in conſideration of the 
fruits, but of the landlord's ſpecial bargain with the tenant, Dec. 11. 
1734, Her. of Calder. G6thly, As tithes are due only out of the fruits 
of the earth, and not from the rent of houſes, which are not tithable 
ſubjects, the rent paid for the ſupernumerary houſes over and above 
what is neceſſary for the farm, is to be deducted from the rent: roll 
in the valuation, d. 7:hly, Mill-rent muſt be alſo deduQed from 
the rental, both becauſe the profits ariſing from mills are merely in- 
duſtrial, and ſo not tithable; and becauſe corns manufactured at 
mills ſuffer a valuation, in fixing the rent payable by the tenant 
whoſe corns they are, and therefore ought not to be valued againſt 
the titular a ſecond time in the valuation of the tithe, as mill-rent, 
This rule is without doubt equitable, where no greater hire is pay- 
able to the multurer than is adequate to his labour in grinding the 
corns ; but a proprietor may, -under that colour, cut off the titular 
from the greateſt part of the tithes due out of his lands, by ſubject- 
ing the tenants to heavy rates of multure; for the rent paid by the 
tenants to the landlord muſt by that device be made conſiderably leſs 
than what the lands are trul able to bear; and the whole difference 
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of rent which is thus thrown on the mill, is by this rule loſt to the 
titular ; ſee Falc, Feb. 6. 1745, Sir J. Maxwell, Laſtly, Neither is the 
tenant's obligation to relieve his landlord of the land- tax to be confi. 
dered in the valuation of the tithe, as an increaſing of the rental, be. 
cauſe the rate impoſed by the parliament on that ſcore is liable to 
conſtant variations, and the endurance of the tax itſelf is not abſo— 
lately certain, Dec. 2. 1730, Baillie; ſtated in Dif. ii. p. 440. The 
general rule, in which all the others relative to this head muſt centre, 
is, That where the lands are in the manurance of the proprietor, 
the tithe is a fifth part of that rent which they are truly worth, 
and might have been paid had they been rented to a tenant ; and 
when they are actually let, it is a. fifth of the rent which they now 
pay, and may pay in all time coming, in conſideration of the 
fruits. 

33. Where the vicarage of a church is a diſtin benefice from the 

»2rſonage, each belonging to a different titular, the parſonage and 
vicarage tithes are to be valued ſeverally, 1633, c. 19. In this caſe, 
the yearly ſam to which the vicarage is to be eitimated on a proof, is 
to be held as the valued vicarage tithe- duty; and upon a deduction 
of this ſum from the fifth of the rent of the lands, which is the legal 
value of the whole tithe, parſonage and vicarage, the remaining ſum 
is the valued parſonage tithe-duty, Fount. Jan. 29. 1705, E. Galloway. 


'The rule fixing the rate of tithes which are valued jointly with the 


ſtock to a fifth part of the conſtant rent, is limited to queſtions 
brought before the commiſſion- court between the proprietor and ti- 
tular. Where the titular is not a party, the court of ſeſſion, who 
are not fettered by any rules preſcribed by the aforeſaid ces 
tral, have juſtly raiſed the price of the tithe to what they judge to be 
the true value of it, viz, to a fourth part of the rent payable for ſtock 
and tithe, Dalr. 29. 
34. For carrying the decrees-arbitral in all their branches into full 
execution under the authority of a proper court, a commiſſion was 
inted by 1633, c. 19.; with power to the commithoner to va- 
lue and ſell tithes, and to name ſubcommiſſioners for valuing them 
over all the pariſhes and pre{byterics of the kingdom; and to receive 
reports from the ſubcommiſſioners that had been firſt named by the 
King in 1627, of the valuations taken before them, and to allow or 


diſallow the fame ; and to rectify all valuations led, or to be led, 


which ſhould appear hurtful, either to the titular, to the mainte- 
nance of the miniſters, or to the King's annuity. Valuations of the 
greateſt part of the lands over Scotland had been completed under 
the authority of the commiſſions of 1627 and 1628, by their ſub- 


commiſſioners: but unfortunately many of them were loſt, %, by 


the carrying off of the whole records of the kingdom to England, 
during Cromwell's uſurpation, of which the greateſt part periſhed in 
the veſlel that was bringing them back to Scotland after the Reſtora- 
tion ; and, 2dly, by the great fire in the Parliament-cloſe in 1700, 
which conſumed the records of the tiche-office. Of the ſubvaluations 
that have been preſerved from thoſe calamities, few appear to have 
been approved of by the principal commiſſioners. This afforded a 
pretence for titulars to object, that as the powers of the ſubcommiſ- 
ſioners were barely miniſterial, to take the trial of the values, and to 
report, their reports could have no effect till they had received the 
approbation of the Frag commiſſioners. But the court of ſeſſion, 
tithes, conſidering that the ſubcommiſſioners had 

expreſs powers given them to value, and that the approbation of the 
principal 
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incipal commiſſion paſſed of courſe, where no objection was imme- 
diately offered againſt the report of the ſubcommiſſioners, have ſup- 
plied that defect in form; and by reiterated deciſions, Falc. i. 139. Oc. 
have, in the character of principal commiſſioners, approved thoſe va- 
luations, agreeable to the powers granted to the commiſſion 1633, 
and now veſted in the ſeſſion by 1707, c. 9. The laſt of theſe judge- 
ments was affirmed upon appeal, in the caſe of the Duke of Montroſe, 
March 15. 1758. But when a proprietor appears to have deſerted or 
innovated ſuch valuation, by accepting a leaſe of his tithes from the 
titular, for a higher, or even for a ditlerent tack-duty from that in 
the valuation by the ſubcommiſſioners, he cannot afterwards take 
the benefit of it, or ſet it up as a defence againſt the titular in- 


filing for the full tithe, Fan. 24. 1753, Prob. of Firkcaldy ; New . 


Cill. i. 69. 
35. In actions of valuation brought before the ſeſſion as the com- 


miſuon- court, the titular or his tackſman, and the miniſter of the 
pariſh, mult be made parties to the ſuit: for both have an intereſt in 
it; the titular, that the tithe be not valued too low, becauſe all the 


Who muſt be 
made parties 
in the action 
of valuation. 


tithes belong to him after payment of the miniſter's ſtipend; and 


the miniſter, becauſe the more tithes there are in a pariſh, he is 


the better ſecured in his ſtipend, and in a fund for a future augmen- 
tation. Where an action of valuation is brought during a vacancy 
in a church, the proprietor muſt cite the moderator of the preſbytery 
as a defender. So ſoon as a proprietor commenced bis ſuit againſt a 
titular who was in uſe to draw his tithes, he obtained of courſe a 
warrant for the leading of his own tithes. This enactment was made 
to encourage actions of valuation, that all landholders might get their 
tithes valued: but it gave riſe to a device frequently practiſed, by 
which that benefit of leading each his own tithes, was frequently 
procured by ſuch as the law did not intend to favour with it ; for 
many of them commenced the action of valuation againſt their titu- 
lar, with the fole view of obtaining an order for leading their own 
tithes ; and after they had got that end accompliſhed, they let fall 
their proceſs. To put a ſtop to this, it was provided by 1693, c. 23. 
That where a proprietor who had brought an action of valuation, 
ſuffered proteſtation to be extracted by the titular againſt him for not 
inſiſting, the warrant he had got for leading his tithes ſhould be of 
no force aſter ſuch proteſtation. In this action the titular, or his 
tackſman, had the fole prerogative of bringing a proof of the value, 
where he was in uſe to draw the tithe, partly from the.favour given 
to poſſeſſion, and partly becauſe the titulars were by that action con- 
ſidered as loſing a point of right which they were before entitled to, 
dig. the drawing of the tithe: but where the purſuer had a leaſe of 
his own tithes for the payment of a determinate duty, he was allow- 
ed a conjunct proof with the titular : becauſe the poſſeſſion or ma- 
nagement which lie had of the whole crop, tithe included, before 
commencing his ſuit, threw more favour on his fide, It is now be- 
come unneceſſary to enter into a diſcuſhun of the queltions that may 
be moved on this head, ſince, by 1690, c. 30. the proprietor is in 
every caſe allowed a joint proof with the titular in the valuation. 
Though every landholder has had it in his power, ſince the year 
1633, to get the leading of his own tithes, by ſuing for a valuation; 
yet if he neglect that method of relief, he muſt ſubmit to all the in- 
conveniencies of the former law, and ſuffer the titular to draw the 
tithe, unleſs he has procured a leaſe of them in the manner explain- 
ed 5 25. 

Vol. I. 5 C 36. Beſides 
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36. Beſides the two ſubmiſſions by the titulars and their tackſmen, 
one was ſigned by the biſhops and remanent clergy, for ſettling the 
value of the tithes, belonging either to the biſhops themſelves, or to 
the miniſters ſerving the cure at their churches. In this there was a 
proviſo, That the ſubmitters thould enjoy the rents of their ſeveral 
benefices, as they were then poſſeſſed by them, whether by drawing 
the tithe, or receiving payment in renta-bolls, without any diminu- 
tion either in quantity or quality. The only tithes therefore belong- 
ing to churchmen, which tell under the ſubmiſſion, and which the 
King had a power of valuing, were thoſe which, as Stair explains it, 
b. 2. J. 8. 35. verſ. K. Ch. I. were in tack, or other uſe of payment; 
and of which the beneficed perſons were not then in poſſeſſion by 
rental-bolls or drawn tithe, Accordingly his Majeſty confined the 
award proceeding on the ſubmiſſion by the clergy, to the ſpecial tithes 
falling within the compaſs of it; the rate of which he declared to be 
the ſame as of thoſe belonging to titulars ; and he ordained the ſub- 
mitters to grant rights of them to the proprietors of the lands ſub- 
jected to-the payment of them, upon their giving ſecurity for that 
' yearly valued duty. As ſeveral tithes poſſeſſed by churchmen at the 
date of the ſubmiſſion, were valued during the Uſurpation, from the 
year 1641, downwards to the Reſtoration, ſuch valuations were de- 
clared void, by 1662, c. 9. There was a ſeparate award, on a ſub- 
miſſion ſigned by the magiſtrates of ſeveral royal boroughs, relativ - to 
the tithes under their adminiſtration, in which the ciauſes fixing the 
rate of theſe tithes, and obliging the boroughs to grant rights of them 
to the proprietors, are the ſame as in the former. 

37. Neither of the two laſt mentioned decrees contains any provi- 
ſion for the ſale of the tithes ; for the tithes belonging to churchmen, 
and thoſe granted to certain boroughs, for public and pious uſes, 
were deſtined to continue as a perpetual fund for the maintenance of 
the clergy, or of the ſocieties for whoſe uſe they were appropriated, 
which is inconſiſtent with their being ſold. They only direct how 
theſe tithes ſhall be valued, and ſecure the proprietors of the land in 
the full enjoyment of their tithes, on payment of the yearly valued _ 
duty. That no doubt may remain on this article, it is declared, by 
1690, c. 30. That tithes belonging to miniſters may be valued, but 
cannot be ſold : and the commiſſion of tithes, which was renewed 
by 1693, c. 23. is reſtrained from ſelling, i. e. authoriſing the ale, 
either of tithes which belonged formerly to the biſhops, and now to 
the King, ſo long as they remain in the crown, or of thoſe granted 
in favour of colleges or hoſpitals, or for other public uſes ; reſer- 
ving a right to the proprietor liable in payment of ſuch tithes, to 
ſue for a valuation of them, It is provided by another clauſe of the 
laſt quoted act, That where one having acquired a right to the tithes 
of his own lands, ſhall afterwards ſell or feu out the lands, either 
without diſponing the tithes, or with an expreſs reſervation of them 
to himſelf, the purchaſer or feuar may ſue for a valuation, but not 
for a ſale of ſuch tithes; becauſe the ſeller who had an equal title to 
both, and who has in the fale of the lands reſerved the tithes to him- 
ſelf, or has not expreſsly diſponed them, ought not to be compelled 
to (ell them, more than a ſuperior can be, to ſell his feu-duties, or 
any other intereſt in the lands, excepted from, or not included in the 
feu-grant. 2 

38. A proprietor, who has got his tithes valued by a decree of the 
commiſſion- court, is bound, if the titular require it, to infeft him 5 

a E 
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L 
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the lands, in ſecurity of the yearly valued duty, Mack. F 16. B. 7. Tir. X. 
Where tithes are ſold, either judicially, in conſequence of an action : 

of ſale, or voluntarily by the titular, the purchaſer's right is perfe- Thee tins | 
ed by a conveyance of them granted by the titular, containing pre- titular muſt 
cept of ſeiſin. The purchaſer is by this grant burdened with all fu- — the oe 
ture augmentations of ſtipend, and with all impoſitions laid, or to be 72 
laid, on the ſubject made over: and the ſeller is, by the decree-arbi- {ulute war- 
tral, laid under no obligation to warrant his right, except from the e. 
facts of himſelf and his anceſtors, But as equity ſuggeſts, that a 

ſeller ſhould, in every caſe where he receives value for his right, 

grant abſolute warrandice, in ſo far as extends to the price paid to 

him by the purchaſer ; therefore the ſettling of the ſecurities, both 

1n regard of the purchaſer, that he may have a valid right, and of 

the titular, that he may be ſecured in the payment of the price, is, 

by 1633, c. 19. left to the diſcretion of the commiſſioners appointed 

by that ſtatute. In practice, abſolute warrandice is always granted 

by the titular, to the extent of the price paid by the purchaſer, 

39. In compliance with the demand of Charles I. that the crown Anwity of 
ſhould be entitled to an annuity out of all erected tithes, a commiſ- N 
ſion appointed by him in 1627, declared, that particular yearly ſums miſfioners up- 
ſpecified by them, ſhould be paid to the crown out of every boll of n dhe crown 
teind-grain, and out of every hundred merks Scots of filver-duty, by 
way of annuity. An act of convention of eſtates, July 1630, autho- 
riſed letters of horning for the more effectual levying of it; and the 
crown's right to it was ratified by 1633, c. 15. All tithes paid to mi- 
niſters on account of ſtipend, and to colleges, ſchools, or hoſpitals, 
are, by that ſtatute, exempted from the annuity. But if the whole 
of the tithes granted to boroughs for the ſuſtentation of colleges, Cc. 
ſhall exceed the ſums expended by them for the purpoſes of the grants, 
the ſurplus or excreſcence is, by the decree-arbitral relative to the 
boroughs, ſubject to that burden. Though ſome lawyers ſeem to be 
of opinion, that this right of annuity is due only out of valued tithes, 

St. b. 2. f. 8. 13.; Bankt. b. 2. f. 8. 156. ; the above quoted act, 1633, 
expreſsly declares, That it is payable out of all tithes, unvalued as 
well as valued. Mackenzie affirms, 20. H. f. that the annuity is de- 
bitum fundi ; becauſe the ſtatute declares, that the King ſhall have 
right to all the annuities of tithes, paſt and future ; from which he 
concludes, that it is a rea] burden impoſed on tithes by ſtatute : yer 
ſince the tithe itſelf is admitted by all to be debitum fructuum, infr. \ 42. 
It is not ſo obvious how a law declaring the crown's right to the an- 
nuity, which is a certain proportion of the tithe, ſhould have the ef- 
fect to alter the nature of that proportion. As the annuity was de- 
clared by the aforeſaid act not to be annexed to the crown, the King 
might diſpoſe of it at pleaſure ; and he actually made a grant of that 
right, to one Livingſton, in ſecurity of a debt of L. 10,000 Sterling. 
Livingſton transferred it to the Earl of Loudon; who obtained a 
commiſſion from the crown, after the Reſtoration, to tranſact for the 
arrears then due, and diſpoſe of them with conſent of two Lords of 
Exchequer ; and ſeveral annuities were purchaſed in conſequence of it. 
But a ſtop was put to the farther progreſs of that commiſſion, by a war- 
rant of Charles II. in 1674, St. ö. 2.7.8. H 13.; and the annuity has not 
been demanded, either by our Kings or their donataries, ſince that time. 

40. A due attention to the hiſtory of tithes, a ſummary of which When the 
has been here attempted, muſt contribute much towards a diſtin 2 
knowledge of their nature: It ſtill remains to add ſome obſervations 75 and when 


on the ſame ſubject, which could not have been made before, without fcilin is necel- 
wo 7 VIS 
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Boos II. too much interrupting the thread of that hiſtory. Tithes were, by 
their original conſtitution, a ſubject quite diſtinct from lands; for 
they did not belong to the owner of the lands, but to the church. 
The rights of the two were alſo conſtituted differently. The lands 
themſelves paſſed by ſeiſin, but eburchmen enjoyed their tithes ex Ie, 
both before and ſince the Reformation: their right was a neceſſary 
conſequence of their being inveſted with their ſeveral church- offices; 
and ſo no form of law was required to the perfecting of it. When 
indeed entire church-benefices, belonging to religious houſes, were, 
after the Reformation, erected into temporal lordſhips in tavour of 
laics, the grantees completed their titles, not only to the temporality, 
but to the tithes or ſpirituality of the erected benefices, by ſeiſin; 
becauſe the tithes became by thoſe erections proper teudal ſubjects, 
and the charters of erection feudal grants. For this reaſon, the con- 
veyance ot theſe tithes by the titulars to others, muſt alio be by dif. 
poſition, containing precept of ſcitin*; but a right to tithes at this 
Gay, even to laymen, when it is conferred, not by ſprcial grant or 
crection, but by ſtatute, is perfected ex Ice, or without ſeiſin. Thus, 
the tithes granted to patrons by 1690, c. 23. which is ſoon to be ex- 
plained, are fully vetled in them without ſeiſin; but when theſe tirhes 
are traſmitted by the patron to others, they muſt, like erected tithes, 
paſs by ſeiſin. Though landholders may now, in the general caſe, 
compel titulars to ſell them the tithes of their own lands; yet lands 
and titles are to this day accounted ſeparate tenements, and paſs by 
diſferent titles; inſomuch, that a right to lands, though granted by 
one who has alſo right to the tithes, will not carry the tithes, unleſs 
it hall be preſumed, from ſpecial circumſtances, that a ſale of both 
was intended by the parties, Feb. 27. 1072, Scat 5; Fount. June 29. 1698, 
Callander. | 

In what ceſes 41, The thirlage of lands could not, in the times of Popery, infer 
thirlage of the thirlage of the tithes ; for the landholder, though he might aſtrict 
* the lands which belonged to himfelf, had no power over the tithes 
itrition of Which belonged to the beneficiary, But where the fame churchman 
the tithes. Had right both to ſtock and tithe, without having ſeparated the one 

from the other, rhe tithe was truly included in the ſtock ; and for that 

reaſon, the thirlage of the lands extended to the tithe of theſe lands. 

And this mult alſo be the neceſſary effect of the thirlage of lands 

cum decimis incluſis, by our preſent law. No ſervitude can be enlarged, 

or mide more hurdenſome, than it was in its firſt conſtitution, by any 

{upervening law or accident, which does not infer the conſent of the 

owner of the ſervient tenement to bear ſuch additional burden, 

fupr. b. ꝙ. $ 33, 34. The aflriction, therefore, by a proprietor of his 
lands to a neighbouring mill, while he had as yet no right to the 
tithes, cannot be made heavier by his afterwards purchaſing his tithes, 

{> as to include both ſtock and tithe under the ſervitude; tor ſuch 

acquiſition by the proprietor of the ſervient tenement, potterior to 

the con:litution of the ſervitude, is not to be preſumed to have been 
made fur the benefit of the dominant, or to ſubje the acquirer him- 
ielf to a burden, directly contrary both to his own intention in the 
purchaſe. and to the nature of his right. Hence a thirlage conſtitu- 
ted on the lands alone, before the year 1633, was conſtrued not to 
extend to the tithes, after paſſing the act of that year, which granted 
to landholders a right of purchaſing their own tithes, nor even after 
the landholder had actually purchaſed the tithes trom the titular in 
virtue of that ſtatute, July 7. 1635, L. Innerweik, But if one who has 


already purchated his tithes, and who of courſe carries his whole 
corns 
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corns to the fame mill, without diſtinguiſhing between ſtock and tiche, 
{hall afterwards aſtrict his lands, it may be juſtly preſumed the inten- 
tion of parties that the aſtriction thould reach to both. Nay, where a 
ſuperior had by his charter aſtricted the grana creſcentia of his vaſſal to 
the mill of the barony, the vaſſal's uſe of carrying the whole corns of 
his lands for forty years together to that mill, without demanding any 
abatement on account of the tithe, was adjudged ſufſicient to inter the 


aſtriction of the whole of his corns, though the tithe had never belong- 


ed to the ſuperior who conſtituted the thirlage, July 5. 1727, Macleod, 
obſerved in Dict. ii. p. 107. 

42. The tithe 18 a proportion only of the fruits; and 1s therefore 
debitam frufuum, not fundi. Hence the arrears of tithe create no real 
burden or charge on the lands, and ſo have no operation to the pre- 
judice of ſingular ſucceſſors. Nor could churchmen ſuffer by this 
doctrine; for they had the fame right to draw the tenth ſheaf, which 
was their proportion of the fruits, from the ſeveral crops of which 
they were the product, that the owner of the lands had to the property of 
the reſid ue, or of the ſtock ; and ſo might make their right effectual with- 
out the aid of any real ſecucity. And tithes, even after valuation, con- 
tinue to be debita fructuum; for the valuation does no more than aſcer- 
tain the value of the tithe, without altering its nature, Feb. 20. 1662, 
E. Callander ; unleſs where the valued tithe- duty is ſecured to the titu- 
lar, by his taking ſeiſin of the lands. The action, therefore, compe- 
tent to the titular, for recovering the arrears of tithe- duties, is only 
perſonal againſt thoſe who have intermeddled with them, whether it 
be the owner of the lands himſelf, or tenants under him. Where the 
tenant who intermeddles is bound by his leaſe to pay a ſeparate duty 
for the tithe, he is without all doubt liable; for he ought to have paid 
that duty to the titular who alone had right to it: but where he pays 
a duty for ſtock and tithe, without diſtinguiſhing the rent of each, he 
may plead, that he has already paid the whole tack-duty to his land- 
lord bona jide ; becauſe he could not poſſibly diſtinguiſh between the 
rent due for the tithe, and that which was due for the ſtock. This 
plea has been over-ruled in a queſtion with church-titulars or miniſters, 
whom the law ſpecially favours, Feb. 19. 1629, Nur“; but ſuſtained 
when the purſuer was a lay-titular, March 21. 1628, Murray. The 
landlord who receives a joint duty from his tenant for {ſtock and tithe, 
is in every caſe liable to the titular as intromitter: and even when he 
lets his land to a tenant for a determinate duty, without mentioning 
either ſtock or tithe; he ought to be liable, if it appear that the tack- 
duty payable by the tenant is adequate to the rent which might rea- 
ſonably be expected for both; becauſe, in fuch caſe, he is truly intro- 
mitter with the tithe in and through his tenant. But if tlie proprietor, 


conſcious that the tithe belongs to another, lets his land merely for the 


8. 


rent which the ſtock will bear, his defence is ſtronger, that he only let 
to the tenant the intereſt that he himſelf had in the lands; and that if 
the tenant has intermeddled with the tithe, he did it without any au- 
thority or warrant from him; ſee Kames, 86. 

43. If tithes are a debt ariſing out of the fruits, it follows, that no 
tithe can be due where there are no fruits . Hence a landholder who 
turns his lands into graſs, without any fraudulent intention to hurt 
the titular, is not liable to him in any ſum, as a ſurrogatum in place 
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of the parſonage-tithes. The titular's right to the tithes cannot im- 


pair the landholder's right of property; in virtue of which, he may, 
Vol. I. g 5D as 


* Dif. vol. iii. p. 438. Heritors of Inverneſs, 


—g— 


—— 


382 


BOO II. 


Titular's hy- 
pothee for is fruits, in ſecurity of his tithes 3 winch, when applied to parſonage- 


tithcs. 


Tacit reloca- 


tion os tit! 10S, 


and inhib: ion 


of uthes 


| 


An Inſtitute of the Law of ScorLanD. 


as has been already obſerved, f. g. d 24. uſe his lands in the manner 
moſt profitable or convenient for himſelf, It only lays him under an 
obligation to pay the legal proportion of corns to the titular, when his 
lands produce corn, Dirl. 355.3 Found. Jan. 21. 1696, Bruce. 

44. The chur chman, or titular, hath a right of hypothec upon the 


tithes, is of the {ame general nature as che! nd e. chec on the corns for 
the lancllord's rent. But the titular has no hy pothec on the horſes, 
OXEN, pioughs, and implements of tutfbangry Brought on the ground, 
or on the other muta t itlata; becauſe he is not. proprietor of the 
ground. Ihe doctrine which is maintained by fame writers in too 
general and indefinite terms, that this hypothec extends to all tithable 
ſubjecte, ought to be underſtood with ſome limitations. Vihere in- 
deed a mend _ nt buys the crop on the ground, either before it is reap- 
ed, or while it hes vet in the fie Is, though at a public ſale, he is liable 
for the tithes; + hoon uſe every man ought to know, that a tithe is due 
ut of the product of all lands; and muſt prefume, that it is nat drawn 
by che titular, ſo long as the crop is not carried off; ice June 24. 1652 
Vernar. And for a like reafon, r buyer of tithable ſiſli newly caught, 
was condemned to pay the tithe, Dec. 1 3. 1664, Lb. of les. But 
where corns are bought in a public market, the buyer's plea is good, 
that he kad no reaſon to ſuppoſe that the tithe had not been already 
drawn, Dec. 20. 1664, Neid. There can be no hypotnec tor tithes ai- 
ter valuation; for landholders whoſe tithes are valued, have the entire 
management of che whole er op, which is inconſiſtent with a right of 
hypothec; and hence it follows, that that riglit is competent to ſuch 
churchmen or titulars only as have the dr: Wing of the tithcs 
4.5. Where tithes are let to the Jandholder for a fixed number of 
years, the tackſman may, on the expiration of the Fate continue to 
polleſs for the former tack- duty by tacit relccation, if the titular ſhall 
not then declare his intention of removing nee? go As in a lcaſe of 


lands, the landlord ſignifies his reſolution to rem the tackſmnan by 


a warning, Which interrupts tacit relocation, the titular expreties the 
lame intention by an inhibition of tithes ; which is a writ, iſſuin 15 


either from the ſignet, or from the commiſſary-court, at the ſuit 
' the titular “; by which not only tackſmen and” poilefiors, but all 25 


| ſons 1 en er, are interpelled from meddliag with the tithes. Ihis 
; writ therefore docs not mention any particular defenders, as ſum- 


4 


monſes do, and ſo is executed only edictally againſt all and ſundry. 
An inhibition of tires, as it interrupts tacit relocation, entitles the 
titular to an action, cither for declaring his right to a 6th part of 
the rent of all ſubſequent vears, in place of the former tack-duty, or 
for a warrant to draw the tithes 7p/a corpora. And if the tackſman, 
or any cher, continue to poſſeſs the tithe, after the inhibition is exe- 
cuted, de is liable in a ſpuilzie T. This kind of inhibition therefore 
diflers much from an inhibition of lands; which, as ſhall be explain- 
ed next title. is a diligence that lays a real embargo on the ſubject, 


and ſo muſt be regiſtered before it can interpel ſingular ſucceſſors 
from 


* Inhibition of teinds car. be uſed by a proprietor, or one who has a proper title to en- 
ter to the poſſeſſion, Did. val. iii. f. 427.3 Principal and Maſiers of St Salvador College. 


+ It has been found, that a citation, in an action at the inſtance of the titular againſt 
the landholder poſſe fing the tithe by tacit relocation, concluding for payment of a yearly 
ſum as the ſuppoſed amount of the ſree tithe, did not ſubject the landholder to an ber 
payment than the former tack- duty z thoug zh the Lords at the ſame time ſübjected the 
Iandholder to the payment of the ſull tithe ſrom the date of their interlocutor, New. 16. 


1765, E. March contra Leifh:nars, 
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from purchaſing ; ; whereas inhibition of tithes ſerves merely as an in- TT. X. 
timation by the titular, to ſtop any tarther intermeddling with them; 
and ſo need only be publiſhed in the pariſh where the lands ly. A 
bare inhibition of tithes gives no right to the titular to turn any per- 
ſon out of poſſeſſion: for as warning * againſt a tenant is not a ſuf- 
ficient ground for the landlord to remove him ſummarily, without a 
previous decree of removing; neither can a titular, 'even after inhibi- 
tion, debar his tackſman, or any other who had been form zcrly in the 
lawful poſleſſion, from retaining it, till he be authoriſed to turn him 
out by the ſentence of a judge, without incurring a ſpuilzie, Jan. bd 
1665, L. Bearford. 

6. This title my be concluded with an account of the proviſions Modification 

of ſtipend made by law, for the maintenance of the Reformed clergy, CC 
and of the other legal rights and privileges to which parociual mini- pend.--2 nar 
ſters, or their executors, have been cutitled, after all the former ex- — . 
pedicnts cnacted for their ſuppart had proved ineffectual, in the man- * 
ner related, Apr. © 17, 18. Betide the other poweny granted to the 
mon of tithes , by 1932, . 19. they were authoriſed to modify 
reaſonable ſlipends to the naroc- al clergy out of the tithes, „pr. b. I. 
t. 5. F 21. By a former commiſſion, which had been appointed by 
parliament for the fame purpole, 1617 7, c. 3. the loweſt rate of ſtipend 
that was to be modijicd to any miniſter, was 500 merks Scots, or five 
chalders of victual, unleſs where the whole fruits of the benefice fell 
hort of that quantity; and the higheſt was 1000 merks, or ten chal- 
ders of victual ®, By the act 1633, c. 8. the minimum was raiſed to 
eight chalders of victnal, where victual-rent was paid, or proportion- 
ally in money; which proportion is, by a poſterior clauſe in the ſta- 
tate, declared to be 800 merks, unleſs where there ſhall be a reaſon- 
able cauſe for giving leſs. But neither that, nor any 1 ubſequent com- 
miſſions of titlies, were limited, as to their powers of altering the old 
maximum ſiced by the act 1617. And therefore, now that the expence 
of living is ſo much heightened, the commiſſion- court exerciſe a diſ- 
cretionary power of augmenting ſtipends conſidlerably above that Maxi- 
mum, Where there is enough of free tithes in the pariſh, The reaſons 
WI ich chiefly meve the court to grant augmentations are, that the pa- 
riſh is a place of more than ordinary reſort, or that the cure is burden- 
ſome, or that the neceſſaries of lite give an high price in that part of 
the country, or that the ſcanty allowance of ſtipend in that pariſh bears 
too ſmall a proportion to the weight of the charge. 

47. Where a determinate quantity of ſtipend, either in money or _— of 
corns, is modified to a miniſter out of the tithes of the pariſh, with- "* ha 
out proportioning the ſtipend among the ſeveral landholders, the de- 
cree is called of mcazfication ; but where that quantum 18 alſo localled 
or proportioned among the different landholders liable in the ſtipend, 
it is ſtyled a decree of modification and locality. The whole tithes of the 
pariſh, out of which the ſtipend is modified, are underſtood to be a 
ſecurity to the miniſter, till, by a decree of locality, the proportions 
payable by each landholder be aſcertained. Where therefore a ſti- 
pend is only modified, the miniſter may ſingle out any proprietor he 
ſhall think fit, who nl be liable in the firſt inſtance, in ſo far as his 
tithes extend; though that ſhould exceed the quota of ſtipend which 
might juitly fall to his ſhare, in proportion with the other landholders 
in the pariſh, Dec. 3. 1 " Hutchinſon. After a decree of locality, no 

landholder 


P Vietual is the name given in our law to any ſort of grain or corns; and a chalder of 
oatmeal is ſixteen bolls, at eight ſtone weight to each boll. . 
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landholder is liable in more than the proportion that he is charged 
with by that decree. An action of recourſe however is competent to 
the landhelcker, who; in a modi fiat flipench is hes made liable in 
the firſt place, A ind the reſt, ibid, Modified ſtipends, though part. 
cF them bg gener rally Hcreed to be; paid! in nieney, nre in eff. it Pay 
le out cf the tithes, and! come in place of them: fer the commiſ- 
5 xe has no power, to, modify ſtipends beyond: the extent of the 


tithes in the pariſk. They are therefore, life the tithes themſelves, 


cebita ff Hu]; To that ſingular ſucceſiors cannot be fucd for tlie ar- 
rears of ſtipend. due previoully to their right; nor fiars, fr the ar- 
rears thereof which had become due OT; the ſubliſtence of a life. 
rent that excluded them. : 

48. As the ſubmiſſion by che n to Gets I. Bare him No 
power to determine concerning the - tithes that were then poſſeſſed by 
the biſhops; the commiſſion- court erected in 1633 was not authoriſed 
to modify a ſtipend to the incumbents in che, biſhops patrimonial 
churches, which therefore continued to depend ſolely upon them. 
By 164% c. 30. biſhops churches were put on the ſame footing with 
others: but it would ſeem, that upon the reſtitution of Epiſcopacy 
in 1652, the miniſters ſerving the cure in the patrimonial churches 
were brought back to their former dependence on the bithops, and 
that this dependence. is now transferred from the biſhops to the King, 
Who, by the abolition of Epi ſcopacy in 1690, has come in their right. 
Ia proceſſes ſor a Legal ſtipend, inſiſted on by theſe miniſters ſince that 
N eriod, the commi ſion- court for ſome time did not ad venture to mo- 
Cify a ſtipend to tham out of the tithes. They barely recommended 
to che Lords of T roaſury, and, ſince the Union, to the Barons of 
Exchequer, to procure for the purſuers a voral gift of ſuch part of 
them as might be / ſufſicient for their maintenance; ſee Ferbts en 
tithes, Po. 386. But the commiſſion- court are now in uſe to modify ſti- 
pends to the miniſters of menſal churches out of bithops tithes; be- 
cauſe the gencral ſcope of the law is, that the miniſter of each pariſh 
ſhould have a MARS Kr 60a Ing out of veg tithes of his * 
rin. 1. £14 it 

29. Notwichſtanding the Grades erteile mentioned, by 
which parochial tithes were miſapplied, both during Popery, and 
ſince the Reformation, ſome few benefices- remained entire in the 
hands of the parſons, Where the titles had been neither erected into 
temporal lordſhips, nor otherwiſe charged witk any burdens. The 
miniſters planted in thoſe churches after the Reformation, had the 
ſame proper right to them that the beneficiaries! had in the times of 
Popery z and they might grant teaſes of them under the ſtatutory li- 
mitations above ſlated, $ 8. But when, by 1649, c. 39. the right of 
preſentation was taken from patrons, rhat act, to compenſate for their 
loſs, declared the righe of all tiches not formerly diſpoſed of to be in 
the patrons, with the burden of reaſonable ſtipends to the mihiſters; 
by which all miniſters were in effe&t made Ripendiary. And though 
that act was reſcinded upon the Reſtoration, à power was ' again 
granted to patrons, by 1690, c. 28. and 169 4% . to retleem from 
the proper beneficiaries) who tif} remained, their whole tithes; upon 
provicling them with competent ſtipends; reſetoing a right to them 
to continue in the full poſſeſſion of their benefibes till legal ſtipends 
ſhould be modified to them. rande, Fable in the tithes 

may, by the aforeſaid act 1690 compel the patrons to fell to them 
che e thus we r gerd from the SO at fix years purchaſe; 
10 07 A9! 4 Sire 19110 22 whereas 
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whereas other titulars lie under no obligation to ſell theirs under TI r. X. 

nine . e e 
50. Though tithes ſeem to be appropriated by law to the ſubſiſt- gum for pro- 

ence of the clergy, and on that account ought not to be applied for viding com- 

providing communion-elements, more than for purchaſing commu- munioncle- 

nion-cups, or repairing the wall of a church-yard, the commiſſion. 

court are in uſe, when they pronounce decrees of locality, to modi- 

fy a fixed ſum to the miniſter out of the tithes, in name of commu- 

non-elements. It is true, that that burden is expreſsly laid on the 

parſons, by 1572, c. 54. ; but that ſtatute ought probably to be un- 

derſtood by the few miniſters who were proper parſons or beneficia- 

ries; for the ſtipends of ſtipendiary miniſters were ſoon after decla- 

red free from all burdens, by 1593, c. 162. And all our miniſters 

are now become ſtipendiary, ſince the acts quoted under the prece- 

ding ſection. The ſum thus awarded for communion-elements, as it 

is ſpecially deſtined for defraying the expence neceſſary in adminiſter- 

ing that holy ſacrament, is no proper part of the ſtipend, though it 

he contained in the miniſter's decree of locality ; and therefore is not 

due to him for the years in which he has not adminiſtered the ſacra- 

ment, but ought to go to the poor, July 21. 1713, Pariſh of Abdy. 

51, Though miniiters have not now a right to the tithes themſelves, In what or- 
yet all tithes may be at this day affected with the burden of a ſti- * exp 
pend, or of an augmentation of ſtipend to the miniſter, to ſuch ex- located for ti- 
tent as the commiſſion-court {ſhall think reaſonable ; ſome more di- pend. | 
rectly, and others only ſub/id:arie, according to the different titles un- 1/, Thoſe ne. 
der which they are enjoyed. In this matter, the following rules are edn 
eſtabliſhed by practice. Tithes are either ſuch as were never erected, ercdied, yet 
1. c. never granted by the crown to any layman ; or, 24/y, They have poſſeſſed by a 
been erected, and are yet in the hands of the lay-titular; or, zaly, . titula. 
They are let in leaſe by the titular; or, 4/b/y, They have been heri- 
tably diſpcned by him. Where the tithes of a pariſh have not been 
affected with any grant in favour of a layman, theſe ought, in the 
firſt place, to be applied to the maintenance of the miniſter, to which 
all tithes were originally deſtined. In default of theſe, the tithes 
which are yet in the hands of the lay-titular, fall, in the ſecond place, 
to be allocated ; for as the titular of a benefice, who himfelf cannot 
ſerve the cure, is bound to employ a perſon who can, the burden of 
the ſtipend ought to fall on ſuch titular, as long as he has a ſufficient 
fund in his own hands, rather than upon thoſe to whom he has 
granted leaſes or heritable rights of the tithes. And if the titular 
does not draw the tithe in kind, but recerves a tack-duty from the 
landholder, ſuch tack-duty is burdened, fince that is the benefit ariſ- 
ing to the titular from his right. Theſe two kinds are uſually called 
free tithes. 

52, If there is a ſhortcoming in theſe, the tithes let in leaſe by the 30%, Thoſe 
titular to the landholder, are allocated in the third place; and where | in dente by 
this happens, it is the tack that is charged with the burden, and not rage 
the tack-duty ; for where the tack-duty payable to the titular, which Thoſe heri- 
is his intereſt in the tithe, falls ſhort of the ſtipend or augmentation, ny N 
the tackſman's intereſt in it, or, in other words, the ſurplus tithe over E 
and above the tack-duty, is ſubject to the allocation. But where the 
tackſman is thus loaded, in conſequence of an augmentation, the com- 
miſſioners are directed; by 1690, c. 30. as a compenſation to the tackſ- 
man for this ſupervening burden, to prorogate his leaſe for ſuch a 
term of years as they ſhall find juſt; which prorogations are as valid 

Vol. I. 5 E — 


* Vide Dia. vol. iii. p. 442. Heriters of Kirkpatrick-Fleming. 
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as if they had been made by the titular himſelf, provided he be cited 
as a party by the tackſman in his ſuit for the prorogation; and pro. 
rogations have, in virtue of this power, been granted to tackſmen for 
ſuch a number of years as made their leaſes nearly equivalent to per- 


petual heritable rights. But upon an appeal to the Houſe of Lords 


from one of thoſe ſentences, which was pronounced July 5. 1732, 
E. Galloway, the tackſman was adjudged not entitled to a prorogation, 
in conſcquence of voluntary avgmentations fixecl by private agree- 
ment between the miniſter and himſelf : there mult be a judicial ſen- 
tence of the commiſſion-court, augmenting the ſtipend. 4thly, The 
tithes that are heritably diſponed by the titular to the landholder, 
mult be appropriated to the ſtipend, if all the funds formerly men- 
tioned ſhould prove deficient ; for a competent ſtipend to a miniſter 
is a burden that tithes carry always about with them, even againſt 
onerous purchaſers ; a diſpoſition of tithes by a titular not being un- 
derſtood to exempt the grantee from the burden of future augmenta- 
tions. And it is upon this, among other conſiderations, that the law 
has obliged titulars to ſell tithes at nine years purchaſe ; which is a 
rate greatly below their true worth, were they not ſubjected to that 
burden. In this caſe, however, the tithes of the titulars own lands 
are allocated proportionably with the tithes of the other landholders, 
Dec. 21. 1757, Edmonſtone of Duntreath contra Duke of Montre. But 
if the titular hath ſpecially warranted his grant againſt future aug- 
mentations, or if he has got a price for them equal to what he might 
have expected though they had not been ſubject to augmentations, equi- 
ty ſuggeſts, that the tithes of the titular's own lands ought in ſuch caſes 


do be allocated, to the entire exemption of the tithes ſold by him to the 


diſponee, Feb. 1. 1738, D. Douglas *. As lands cum decimis incluſit are, 
by the law of Scotland, free from tithe, they muſt of courſe be exempt- 
ed from the burden of any augmentation of ſtipend, Dirl. 229. 

53. Where there is ſufficiency of free tithes in a pariſh, the titular, 
ſince he has right to the whole, has a power of appropriating or allo- 
cating any part of them that he thall think proper for the payment 
of the ſtipend, unleſs there has been a previous decree of locality. 
And this holds, though the ſtipend ſhould have been paſt memory 
paid out of the tithes of certain particular lands ; for ſuch uſe of pay- 
ment is as much a voluntary act in regard to the titular, as it would 
be in an owner of land liable in ſtipend, to throw the proportion of 
it payable by himſelf, ſometimes on one tenant, and ſometimes on 
another, Feb. 1731, E. Galloway. The abuſe of this power fruſtrated 
in a great meaſure the privilege competent to landholders, of purcha- 
ſing their own tithes ; for as ſoon as a landholder brought his action 
of ſale againſt the titular, he frequently allocated the purſuer's whole 
tithes towards payment of the ſtipend pro tanto, after which they 
could not be ſold. For this reaſon few adventured to proſecute that 
action, from the apprehenſion that the titular might load them with 


the burden of the ſtipend to the full extent of their tithes, But the 


fear of this was altogether removed, by 1693, c. 23. renewing the 
commiſſion of tithes, which declares, that it ſhall be unlawful to a ti- 
tular or his tackſman, after citation given to him by a landholder in 

| al 


* Where — of the tithes of a pariſh belong to the biſhop, and part to the landholders 
by virtue of heritable rights from lay-titulars, the tithes belonging to the landholders mul: 
be exhauſted before any part of the ſtipend can be localled upon the biſhop's tithes, becauſe 
biſhops are conſidered as a ſuperior order of miniſters, July 13. 1715, Minifter of Arng/t 
contra the Heritors ; March 7. 1770, Officers of State contra Campbell of Lechnell, 
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an action of ſale, to make an allocation of Be purſuer's tithes ſolely, Tir. X. 
but only in proportion with the other tithes in the pariſh. 3 

5 By our ancient cuſtom, the beneficiary ſeems to have had no Lz gal terms 
intereſt in the fruits of the benefice, till he could, by laying hold of ** 2 
them, appropriate them to himſelf. And hence, if he dd before the flipend, by 
corns were reaped, he could tranſmit no part of that year's crop to Vhici is re- 
his executors ; ſee Boll. p. 220. c. 5.3 March 21. 1628, Murray. But Sn IN 
by our later practice, which was at laſt approved of, by ſtatute 1672, to executors. 

4. 13. Whitſunday and Michaelmas have become the legal terms at which 
flipends fall due to the incumbents. At Whitſunday, the corns are pre- 
ſumed to be fully ſown ; and at Michaelmas, to be fully reaped. If 
therefore the incumbent was admitted to his church before Whitſunday, 
he is entitled to that whole year's ſtipend, becauſe his entry was prior to 
the lowing, of the corns : and by parity of reaſon, if his intereſt in the 
church hath ceaſed before that term, by death or otherwiſe, he hath right 
to no part of the fruits of that year, If he was admitted after Whit- 
ſunday, and before Michaelmas, he is entitled to the half of that year's 
ſtipend ; becauſe, though his entry did not commence till after com- 
pleting the ſowing, yet it began before the term at which the corns are 

preſumed to be reaped, July 24. 1662, Wemyſs : and, by the ſame rule, 
if he was removed from the benefice after Whitſunday, and before 
Michaelmas, he hath alſo a right to the half of that year; and, if he was 
not removed till after that term, he 1 is entitled to the whole of it. The 
reaſon why one of the legal terms in benefices is Michaelmas, and not 
Martinmas, as in liferents, ariſes from the different natures of the two 
rights. All church-benefices did originally, and are ſtill, in the conſi- 
deration of law, accounted to conſiſt of tithes, ta: were dran by the 
churchman, at the ſeparation of the corns from the ground, which was, 
according to the legal preſumption, completed at Michaelmas: and the 
modified ſtipends, that are now come in place of the tithes, retain the 
ſame quality as to that particular with the tithes themſelves, in the 
place whereof they were ſubſtituted. But, in liferents, the term is Mar- 
tinmas, becauſe the rents of lands are not due by the tenant to the land- 
lord till Martinmas at ſooneſt, before which term the corns are not pre- 
ſumed to be fully brought to the tenant's granaries, That part of the 
ſlipend which has fallen due to the incumbent, according to thoſe legal 
terms, deſcends, in as far as it is unpaid at his death, to his executors, 
though the whole of it ſhould conſiſt in money, or though the incum- 
bent ſhould, by agreement with thoſe who are liable in the ſtipend, 
poſtpone the term of payment from Michaelmas to Martinmas ; ſee 
Falc. i. 182. : for, though ſuch agreement muſt regulate the time at 
which the demand is to be made from thoſe debtors, it cannot affect 
the queſtion, At what term each year's ſtipend becomes legally due, 
and conſequently deſcendible to executors ? 

55. As no churchman could live comfortably without a dwelling- Mwiſter's 
houſe, and a reaſonable portion of ground in his own manurance, “ 
for the uſe of himſelf and his family, Charles the Great directed, 
that he ſhould be furniſhed with theſe, out of the tithes which he 
had immediately before declared to belong to the church, Leg. Lang. 

L. 3. 7. 3. d. 2. 3 Catit. Kar. J. I. c. 91. But that proviſion of tithes, in 
ſo far as concerned parochial benefices, was frequently evacuated, 
by their impropriations to cathedrals or monaſteries, in the manner 
already explained, By the law of Scotland alſo, ſince the Reforma- 
tion, miniſters, beſide the ſtipend modified to them by the commiſ- 


fion-court, are entitled, in conſequence of ſpecial ſtatutes, to an houſe 
and 
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and glebe . The houſe which is ſet apart for the churchman's habi- 
tation, is in our law-language called a manſe. It appears, from a 
variety of authorities cited by Du Cange, v. Manſas, that that term was 
made uſe of, in the middle ages, to denote a determinate quantity of 
ground, the extent of which is not now known, fit either for paſture 
or tillage. In the before quoted capitulary of Charlemagne, it ſignifies 
the particular portion of land which was to be aſſigned to every church- 
man ; and it has been by degrees transferred from the churchman's 
land to his dwelling-houte. 

56. Few of the Reformed miniiters were at firſt provided with 
dwelling-houſes; molt of the Popiſh clergy having, upon the firſt 
dawn of the Reformation, ler their manſes in feu, or in long leaſes : 
miniſters therefore got a right, by 1562, c. 72. notwithſtanding thoſe 
feus or leaſes, to as much of the manſes as would ſerve them; other- 
wiſe the Popiſh churchman, or other perſon poſſeſſing them, was to 
build a competent dwelling-houſe for the incumbent. Where the poſ- 
lellors were unwilling, and refuſed to remove, the biſhop or ſuperin- 
tendent was authoriſed, by 1572, c. 48. to deſign. or mark out the ſaid 
manſe for the miniſter's uſe during lis incumbency; upon which de- 
ſignation letters of horaing palled againſt thoſe who ſtill continued ob- 
ſtinate in holding the poſleſſion. In the caſe of abbey and cathedral 
churches, the minitter might, by 1592, c. 116. inſiſt for a manſe with- 
in the precincts of the abbey or cathearal, unleſs the proprietor of ſuch 
precinct ſhould provide him in a commodious manſe elſewhere. Where 
a pariſh-church, notwithſtanding theſe acts, continued ſtill unprovided 
of a manſe, the landholders or heritors of the pariſh were, by 1649, 
c. 45. revived by 16, c. 21. directed to build one at their own charge, 
at the ſight of the bithop, with ſome of the moſt diſcreet men of the 
pariſh; the expence not exceeding L. 1000 Scots, nor below 500 merks : 
and in purſuance of this ſtatute, pre:byteries, who are now in the bi- 
{hop's right, are in uſe to proportion among the heritors the ſums fal- 
ling to be paid by each; not according to their real rent, becauſe that 
is more uncertain ; but according to their ſeveral valuations : and let- 
ers of horning iſſue of courſe againſt them, for the payment of thoſe 
proportions. | : | | 

57. This obligation upon landholders to build a manſe, is ſo ex- 
tended by an equitable interpretation, as to include ſtable, bara, and 
byre, with a garden; for all which it is uſual to allow half an acre 
of ground, But where ground has been already deſigned or marked 
out for a manſe, and the other appurtenances of it before mention- 
ed, the miniſter has no right to demand a new deſignation, on pre- 
tence that the ground formerly marked out for it did not amount to 
half an acre. The burden, both of building and repairing mini- 
tiers manſes, is, by 1663, c. 21. impoſed upon heritors : and the juſt 
rules of interpretation require, that the word in the ſtatute heritors, 
be taken in the ſame ſenſe throughout; and that therefore, if life- 
renters were not to be confidered as heritors in the obligations rela- 
tive to the building of a manſe, neither could they be liable in any 
proportion of the expence of repairing it. It would appear from a 
deciſion, Nov. 14. 1679, Min. of Morcham, that the court of ſeſſion 
did not underſtand the term heritors to include liferenters in the 
ſenſe of that act; who of courſe were entirely exempted from any ſhare 
of the expence of building a manſe, both in reſpect of the term uſed 

A miniſter in a royal borough is not entitled to a manſe by deſignation of the preſby- 
tery on the act 1663; Kik. Manſt & Glebe, No. 1. A miniſter of a pariſh, partly land- 
ward, and partly conſiſting of a royal borough, was found not entitled to demand the build- 


ing of a manſe, but to claim a ſum of money for houſe-rent, Mutter contra E. of Selkirk, 
June 16. 1784. 


Of Teinds of Tithes: 


in the ſtatute, which in its moſt obvios meaning excludes thoſe 
who have bare liferents; and becauſe the building of a mäahſe, be- 
ing a work intended to laſt for fome' generations,” 0 Part of the bur- 
den-oughr to be laid en thofe whoſe only intetęſt in the lands is a 
right of liferent. But as this act is, from "the , penerality of the 
expreſſion, of doubtful interpretation, it is poſſible t at in the repa- 
ration of the manſe; which has leſs of the nature of perp*taity than 
building it, and is frequently reiterated during the ſubſiſtence of 
the ſame liferent, our judges might be moved, by conſiderations of 
equity, to burden a liferenter, who has a real right in the lands, 
though it be but temporary, with the intereſt correſponding to 
the ſum impoſed upon the fiar for theſe repairs, while the liferent 
ſubſiſts. us | (TO 7 8822 

58. Before the Reformation, the whole expence of upholding the 
manſes of churchmen was paid out of the public funds of the 
church; and no part thereof by the beneficiaries or incumbents. 
But not long after the eſtabliſhment of the Proteſtant doctrine, it 
was enacted, 1612, c. 8. That all miniſters who had received ſuf- 
ficient manſes, ſhould be bound to keep them in tenantable repair; 
in default of which, they, or their executors, were declared liable 
in damages to their ſucceſſors in office. The form of declaring a 
manſe ſufficient, or free, is this: The incumbent, who at his entry 
is entitled to a commodious manſe in ſufficient repair, applies to the 
preſbytery; who appoint a viſitation of it by proper craftſmen, 
as maſons, ſlaters, houſe-wrights, &'c. Theſe are directed by the 
preſbytery to make up and report to them, eſtimates of the ſums 
neceflary for the reparation; which ſums, if the preſbytery approve 
of the eſtimates, they proportion among the ſeveral heritors by the 
rule before ſet forth; and letters of horning will paſs on a bill to 
the court of ſeſſion, for carrying the ſentence of the pretbytery into 
execution. Where the manſe is completely repaired, the heritors 
may apply to the preſbytery for a ſecond viſitation ; and if the re- 
port of the viſitors, that the manſe is now ſufficiently repaired, be 
approved of by the preſbytery, they declare it a free manſe, which, 
by the aforeſaid ſtatute, lays the burden of upholding it on the in- 
cumbent or his executors, The act, however, which impoſes this 
burden on miniſters, ' does not appear to reach to an houſe gifted to 
the church, which is mtended by the donor, not for an habitation 
to the miniſter, but as an addition to his ſtipend ; and therefore any 
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miniſter muſt 


keep it ſo. 


obligation which lies on the miniſter in that cafe, is grounded merely 


upon un implied condition in the donation, that the incumbent,” who 
enjoys the profits, ought to beſtow part of them in upholding the 
ſubject in good repair. But it would ſcem, that if ſuch houſe was 
in a ruinous condition when the incumbent entered into the poſ- 
ſeſſion of it, he is not bound to egpend the ſinalleſt ſum towards its 
reparation; for the expence of i frequently 
amounts nearly to that' of rebuilding, auf fometimes even exceeds 
it. When the manſe becomes uflinhabitäble from the necellary de- 
cay df the building, through the waſte of time, the incumbent, 
though the manſe hihs been already declared free ſince his entry into 
the church, may demand to have it rebuilt, or ſufficiently repaired a 
ſecond time; at the charge ef che hefitor s. 
eg. The-glebe, Which is that portioti of lan" that is aſſigned to 


the miniſter by ſtatute over and above his proper ſtipend, mult con- 


Miniſter's 
glebe. 


tain four acres of arable ground; arid” is to he deſigned in the ſame 


manner, and the decree of the preſbytery carried into execution 
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againſt the former poſſeſſors in the ſame way, by charging them 
upon letters of horning, as is provided in the deſignation of manſes, 
1572, c. 48. Though all miniſters, whether in town or country, ſeem | 
by our ſtatutes entitled to a manſe, or to a ſum of money in conſi- 
deration of it; yet all cannot claim a glebe: for there are many pa- 
riſhes, particularly among the royal boroughs, which have no lands 
in them proper for a glebe ; ſee 1663, c. 21. But the miniſters even 
of royal boroughs, where any part of the pariſh lies in the country, 
have right to a glebe. Some ſtatutes after the Reformation, reitrict- 
ed the ſubje of glebes to church-lands, 1593. c. 161. ; and by a 
oſterior act, 1606, c. 7. which in its preamble refers to the former, 
the ſubject of them is farther limited to arable lands lying near the 
church, partly for the incumbent's conveniency, and partly to pre- 
vent partiality in burdening one heritor more than another ; after 
which, it is enacted by a ſeparate clauſe, that where there are no 
arable lands in the parith near the church, the incumbent ſhall, in 
place of the glebe, be entitled to ſixteen ſoums of graſs ; which are 


ro be in like manner deſigned, not out of temporal lands, but out 


of the beſt paſture church-lands lying next adjacent to the church“. 
As the benefit intended by theſe ſtatutes to the miniſter, was alto- 
gether evacuated when there were no church-lands in the pariſh, it 
was provided by 1644, c. 31. That in default of church-lands, the 
glebe was to be deſigned out of any other arable lands lying eweſt, 
or moſt convenient, for the church. This act, though falling under 
the act reſciſſory of Charles II. appears to have been regarded as ſtill 
in force, by the aforeſaid act 1663, c. 21. in which it is plainly taken 


for granted, that every miniſter hath right to a glebe, except thoſe 


in ſome royal boronghs ; and deſignations of glebes are by that act 
directed to proceed in general terms, with the fingle exception 
of incorporated acres in boroughs ; but without diſtinguiſhing be- 
tween church-lands and temporal; ſee St. b. 2. f. 3. H 40. werſ, If 
there be. f | 

60. A right of relief or recourſe is competent to the heritors whoſe 
lands are ſer off for the manſe or glebe, againſt the other heritors in 
the pariſh. The act 1594, c. 199. which provides this relief, grants 
it only to the heritors of church-lands ; and limits it to the ſpecial 
caſe, where all or the greateſt part of the lands in the pariſh conſiſt 
of church-lands; ſo that the landholder whoſe grounds have been 
marked out for the manſe or glebe, is, by the words of that ſtatute, 
loaded with the whole burden of ſuch deſignation, without recovrle, 
if the half of the lands of the pariſh be not church-lands ; contrary 
to the ſpirit of the act, which was deſigned to preſerve an equality 
among all the heritors. The act already quoted, 1644, which au— 
thoriſed the deſignation of glebes out of temporal lands, equitably 
extended this right of recourſe, in favour of the heritors whole tem- 

ral lands were deſigned, againſt the other heritors of the pariſh ; 


and if the firſt part of that act, allowing ſuch deſignations, has been 


received as our law ſince the Reſtoration, the laſt part of it, which 
extends the recourſe, ought alſo to be received, being a juſt, and in- 
deed a neceſſary, conſequence of the other. If this reaſoning be 
concluſive, recourſe is by our preſent law competent to every heritor 
whoſe lands are deſigned, though the whole of the pariſh ſhould 
conſiſt of temporal lands. This right of recourſe is not real, a- 


gainſt the lands themſelves ; it is barely perſonal, againſt thoſe who 
| were 


A ſoum is a quantity of ground ſufficient for paſturing ten ſheep, or one cow. 


of Teinds or Tithes. 


were heritors at the time of the deſignation, and their heirs, June 24. 
1675, S104. 

61. Where two pariſhes are united into one, the miniſter of the 
united church 1s entitled to both the glebes that belonged to the two 
churches before the union or annexation ; but if the united glebes, 
when joined together, make at leaſt one legal glebe, the miniſter can- 
not plead, that the glebe belonging to the manſe in which he actually 
reſides, ſhould, in ſo far as it is deficient, be brought up to the legal 
ſtandard, on pretence, that all miniſters are by ſtatute entitled to a 
full glebe next adjacent to their manſes, New Cl. i. 165. Glebes 
pay no tithe. This was at firſt a neceſlary conſequence of the rule, 
That tithes are due only to the parochial paſtor ; for whatever tithe 
was due out of the glebe poſſeſſed by him, could belong to no other 
but himſelf. But when, after the Reformation, laic titulars were 
made capable of enjoying tithes, a titular who had obtained a grant 
of the whole tithes of a pariſh, might have laid his claim againſt the 
miniſter of that pariſh for the tithe of his glebe ; to prevent which, 
the glebes of miniſters, 1578, c. 62. and alſo their ſoums of graſs 
where they have no arable glebe, 1621, c. 10. are declared free from 
the payment of tithe, Manſes and glebes are declared to be, after 
their deſignation, unalienable by the incumbent ; who therefore can 
neither ſell, nor let them in feu, or in leaſe, to the prejudice of his 
ſucceſſors, 1572, c. 48. This ſtatute was neceilary for putting a ſtop 
to a fraud practiſed by churchmen at the Reformation, who feued 
out their lands at an undervalue, upon receiving conſiderable ſums 
from the feuars at their entry, in name of fine or purchaſe- money, 
which they pocketed up for their own uſe. That it was not intend- 
ed to ſtrike againſt ſuch alienations as were profitable to the benefice, 
appears not only from the reaſon of the thing, but the words of the 
act, which expreſsly limit the enactment to alzenations detrimental to the 
ſucceſſor : yet the act has been explained into an abſolute prohibition 
to feu, though the yearly feu- duty ſecured by the grant to the bene- 
fice, ſhould be quadruple of -what could reaſonably be expected in 
the way of tillage. This, however, is certain, that upon the tran{- 
portation of the church to another part of the pariſh, the old manſe 
or glebe may be ſold or exchanged for a more commodious one; and 
ſuch ſales or excambions have been authoriſed by the court. 

62. Beſide the glebe, the miniſter had right to graſs for an horſe 
and two cows, by 1649, c. 45. This act was revived by the above 
cited ſtatute 1663, which ſeems to make the miniſter's right to his 
graſs, and to his glebe equally broad; for it enacts, that every mini- 
ſter, except thoſe of ſuch royal boroughs as have no right to a glebe, 
ſhould have graſs : and yet it mentions church-lands as the only ſub- 
ject out of which his graſs is to be deſigned ; ſo that whether a mi- 
niſter, whoſe pariſh conſiſts only of temporal lands, hath a legal claim 
for graſs, may admit of doubt. Thus far the act 1s clear, that where 
there are church-lands in the pariſh, if they either ly at ſome 
diſtance from the church, or conſiſt of arable ground which has ſel- 
dom been paſtured upon, the landholders are ſubjected to pay to the 
miniſter L. 20 Scots, as an equivalent for his graſs ; and in that caſe 
all the heritors were declared to be burdened equally with the pay- 
ment, Names, Rem. Dec. 63. But as this method put the miniſter to 
the neceſſity of receiving the L. 20 in as many ſmall ſums as there 
were landholders in the pariſh, which, in pariſhes where the property 
was divided among fifty or ſixty, brought great inconveniencies on 


the incumbent, it was adjudged, New Coll. i. 171. that the burden of 


the 
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Boox II. the whole ought to be laid, in the firſt place, on the proprietor of the 
. neareſt church. lands: and this rule appears to be founded in the ſta- 

tute itſelf, which gives recourſe to the landholder who pays it, againſt 

the other heritors of church-lands in the parith Where the mini- 

ſter has no fixed legal manſe from the heritors, and the queſtion is, 

What heritor is liable to make payment to the incumbent, as poſſeſ- 

ſed of tne neareſt church-lands ? thoſe are conſidered as the neareſt 

which ly at the ſmalleſt diſtance from the glebe, without any regard 

had to their diſtence from the miniſter's dwelling-houfe ; which be- 

ing in this caſe frequently rented from year to ycar, is liable to fre- 

quent changes; and of conſequence, the proprietor of the church- 

lands lying neareſt to the glebe, is the perſon immediately liable in 

payment of the whole L. 20 to the miniſter for his graſs, ſaving to 

him his action of recourſe in manner before mentioned, 7:ne, 

March 2. 1756, Min. of Dunfermline. Lands of a poor foil, which by 

nature ſeem more fitted for paſture than the plough, may be defign- 

ed. for the miniſter's graſs, though they may have ſometimes been 

brought under tillage, New Coll. i. 192. Though the lands which 

have been deſigned by the preſbytery properly tor a glebe, ſhould be 

of ſuch an extent as to be ſufficient alſo for the miniſter's graſs ; yet 

if he has poſlefled it as his glebe in virtue of that deſignation, with- 

out any action brought by the heritors for voiding it, the miniſter 

appears not to be barred from inſiſting alſo for his graſs, in purſuance 

or the act 1663, c. 21.; becauſe that act gives the miniſter a right to 

eras over and above his glebe. Yet the miniſter of an united pariſh 
ho was polleſſed of glebes to that extent, but without any evidence 

of an actual deſignation of graſs by the preſbytery, was found to 

have no ſeparate claim upon that ſtatute ; becauſe it was preſumed, 

that the ground was marked out both for glebe and graſs, no record 

being kept off deſignations of graſs; and miniſters might, if ſuch 

3 preſumption were not admitted, get ſccond and third deſignations of 
graſs in the ſame pariſh, at ſome diſtance of time from each other, 

New Coll. i. 165. Beſides all this, miniſters have, by 1593, c. 161. 

N Jreedom of faggage, paſturage, fuel, feal, divot, loaning, and free iſh and en- 

try, according to iſe and wont of old ; which act is ratified by the poſte- 

rior act in 1663. What theſe privileges are, muſt be determined by 

the local cuſtom in the ſeveral parithes *. | 

en Be. 63. Beſides the above mentioned burdens of ſtipend, con Runion- 
tutory bur- elements, manſe, glebe, and graſs, impoſed on the land hglt of a 
pats me pariſh, certain burdens were, by ſtatutes enacted ſoon after.cthe Re- 
ers, are now formation, laid on the whole inhabitants or pariſhioners. Th uphold- 
1 ing of churches and church-xards was, by 1563, c. 76. remitted to 
the privy council; who accordingly ſettled the manner of repairing 
churches, by an act September 13. that year, which is ratified by 
1572, c. 54 The ratifying ſtatute does not recite the tenor of the 
act of council; but it appcars by a copy of it preſerved in Statute-/aw 
abridged, Append. Ne 2. that two-thixds of the expence were charged 
on the pariſhioners, and the remaining third on the parſon ; and the 


* 73 * 7 . * 
pariſhioners were to be taxed for 8851 ſhares by ſtentmaſters choſen 
by themſelves. Pariſhioners aré, By. 1597, c. 232. ordained to repair 


- 


the church-yard walls of their own pariſhes ; and by 1617, c. 6. they 
muſt provide communion-cups, lavers, and other utenſils neceſſary 
for adminiſtering the ſacraments. * But now, by long cuſtom, thoſe 

| : burdens, 


It has been decided, That a preſbytery cannot deſign fuel to a miniſter out of a moſs 
over which he or his predeceſſors had not formerly exerciſed that ſervitude, arch 1, 1769, 
Duf. ; 
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burdens, at leaſt that of repairing churches and church-yard walls, 

are transferred from the pariſhioners and parſon to the landholders, 

who muſt bear the expence of repairing, and even rebuilding, the pa- 
riſh- church, according to the valuations of their ſeveral lands *. 

64. It ſometimes happens, that lands, where they ly at too great a 
diſtance from the church to which they originally belonged, are, by 
the commiſſion- court, annexed quoad farra to another pariſh, the 
church whereof lies at a lefler diſtance trom theſe lands. By annex- 
ing guoad /acra, is underſtood, that the inhabitants of the annexed 
lands are, for their greater conveniency in attending divine ſervice, 
brought under the paſtoral care of the miniſter of the church to which 
they are annexed. But ſuch annexation affects only the inhabitants; 
the lands continue in all civil reſpects part of the old pariſh; and 
therefore they remain burdened with the payment of the ſtipend to 
that church from which the inhabitants were disjoined : and it was 
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adjudged, that the owners of thoſe lands do not, by the annexation, 


become liable in any part of the expence neceſſary for upholding the 
manſe, or even the church, of the pariſh to which they are annexed, 
and which the inhabitants conſtantly reſort to for divine ſervice ; bur 
that they continue, even in that reſpect, to be accounted part of the 


old pariſh, Falc. i. 274. 
65. After the death of a parochial miniſter, his executors have 


right to the annat or ann. Writers differ much about the meaning 
of this word. Polydor. Virgil. l. 8. c. 2. De rer. inv.; Greg. Tbholgſan. 
Partit. I. 1. f. 25. c. 1. and others, give that name to the right reſerved 
to the Popes out of the fruits of vacant benefices, under the colour 
of ſupplying the general neceſſities of the church, of which mention 
is made, ZExtr. Comm. l. 3. t. 2. c. II.; and which right Walſingham 
affirms to have been received in England in 1305, Ypod. Neufrr. ad 
hunc annum. Du Cange, v. Annata, defines it to be a year's rent of 
every biſhopric or abbacy, granted to the Pope by the biſhop or ab- 
bot, on his entry to the benefice. The annat, when taken in this 
laſt ſenſe, was only exacted from thoſe churchmen who: had received 
conſecration from the Apoſtolical ſee; and ſeems to have taken rite 
from an ancient cuſtom, of an honorary paid by thoſe who entered 
into holy orders, to the biſhop who ordained them, Nov. 123. c. 3. 
& 16. The firſt Scottiſh ſtatute which mentions the annat, is 1547, 
c. 4 by which the fruits of the benefice then on the ground, and the 
annat afterwards, were, upon an invaſion threatened by England, de- 
clared, notwithſtanding this Pontifical right, to belong to the execu- 
tors of ſuch churchmen as ſhould fall in the defence of their country. 
And the fame encouragement was renewed on a like occaſion, by 
1571, c. 

66 The right of ann, as that term is now underſtood in Scotland, 
was borrowed from Germany. In ſeveral Proteſtant churches there, 
as of Pomerania, Francfort, Oc. a year's rent of each parochial bene- 
fice was, ſoon after the Reformation by Luther, given on the incum- 
bent's death, as a gratuity to his wife and children, beſide what was 
due to himſelf for his incumbency ; to which they gave the name of 
annus gratie, In Saxony, Brunſwick, Magdeburg, &c. only fix months 
ſtipend was allowed, Boehmer. Jus Eccleſ. I. 3. t. 5. F 298. et egg. 
James VI. after this example, recommended to the biſhops to make 


an ordinance, that the half of the year's benefice next enſuing the 
Vol. I. | 5 G incumbent's 


5 As to the cafe where a pariſh is partly landward, and partly within borough, ſee New 
6 ii. 17. 
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incumbent's death, ſhould belong to his widow and children; which 
appears to have been complied with, from a deciſion, July 19. 1626, 
E. Mariſchal. The extent of this right was not however preciſely 
fixed till 1672, c. 13. which declares it to be a half year's ſtipend pj. 
ven by the law, on the death of all churchmen, whether bithops or 
parochial miniſters, to their executors, belide what may have been 
due to the deceaſed himſelf for his actual ſervice ; ſo that, if the in- 
cumbent die after Michaelmas, his executors are entitled to the whole 
of that year's ſtipend for his incumbency, and to the half of the 
next in name of ann; and if he die after Whitſunday, they have the 
firſt halt of that year for his incumbency, and the other half as ann, 


The ann is due, thou ugh the incumbent had been before his death ful. 


pended by a ſentence of the church from the exerciſe of his office; 
for ſtill he died incumbent in the benefice, the right of which cannot 
be affected by any church-ſentence, other yy that of deprivation, 
1592, 4 ITS. 3 Jan. 26. 1070, Relic? ef Sti:l:, As the law has given 
this right to the executors of all miniiters ndiriminargly. it is. ue, 
not only in pariſhes where the ſtipend is made up of the tithes, but 
though it ſhould be paid out of the revenues of a borough, or con- 
fiſt of a fund raiſed by voluntary ſubſcriptions, Falc. i. 182 2.; and 
Ialks, Ann, No. I. 

67. Writers differ about the proportions by which the ann 1s to 
be divided between the incumbent's widow and children. Some af- 


firm, that the widow ought to draw no more than an equal ſhare 


with any one of the children; and ſome, that the one half of the 
ann gocs to the widow by herſelf, and the other to the children, 
among whom it is proportioned in capita; which laſt opinion is 
ſupported by a deciſſon, July 1747, Ch: lar. of Macdermet, But, if we 
{ct alice that authority, a third opinion may perhaps be more agree- 
able to the act 1672, which gives the right to executors, withour the 
leaſt mention HR of widow or c! hildren ; for if it be given to exe- 
cutors, it ought to be governed by the rules of ſucceſſion in execut try, 
by which one third of the ann would, like other moveable ſubjects, 
go to the widow, Where there are both widow and children, and the 
r. maming two thirds be divided among the children per capita. All 
re agreed, that where there is a widow without children, the widow 
ts the one half, and the next of kin to the deceaſed the other. If 
re be chi) dren, and no widow, the children get the whole, to the 
entire cxcluſiom of the other Einſmen of the deceaſed; and where hz 


1 


has leit neither widow nor child, the whole ann goes to his next of 
kin, Try 6. 166, Coll, 

C2. Since the ann never belonged to the deceaſed churchman, but 
is a legal gratufty, chieſty intended for the behoof of his widow 

and children, who, for the moſt part, are but poor ly provided by the 
deccaſed hiniſelf, it requires no conſirmation; for confirmation is the 
nicthod the law has appointed for perfecting titles to the moveable 
eſtate. betonging to the deceaſed, in the perſon of his next of kin. 
This kewever was doubted, fre Fuly 10. 1664, Scrimgeour, till the afore- 
tad act 1072, by winch the incumbent's executors are declared to have 


right to the ann without confirmation. It alſo follows, from the ann's 


bavi ing never been in bonis of the incumbent himſelf, that it is not af- 
fectable by his debts, nor aſſignable by him to any ſtranger, to the 
prejudice of thoſe for whole benefit the law intended it, Fornt. March 
18. 1686, Aexander; Fon ount. Feb. 20. 1694, Donaldſon. 
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11 T. XT, 
Of Inhibitions. 


A FTER having treated of the conſtitution and tranſmiſſion of Whatismeant 


feudal rights, with their ſeveral limitations, and the burdens with 
which they are chargeable, it remains to be conſidered, how thoſe 
Tights may be affected at the ſuit of creditors by legal diligence. Di- 
ligences are certain forms of law, by which a creditor endeavours to 
make good his payment, either by laying hold of and impriſoning 
the perſon of the debtor, or by ſecuring his eſtate from alienation or 
embezzlement, or by carrying the property of it directly to himſelf. 
Diligence is either real or perſonal. Real is that which is proper for 
attaching heritable or real rights. Perſonal is that by which the 
debtor's perſon - may be ſecured, or his perſonal eſtate affected. Of 
the firſt kind, the law of Scotland has received two: Fi, Inhibition, 
to be explained under this title ; and, 2dly, Adjudication, which the 
law has ſubſtituted in the place of appriſing, and which is to be con- 

ſidered under the next. | 
2. Inhibition is a perſonal prohibition, which paſſes by letters ifſu- 
ing from the ſignet, prohibiting the party inhibited to contract any 
debt, or grant any dced, by which any part of his lands may be alie- 
nated, or carried oft, to the prejudice of the creditor inhibiting. This 
diligence was introduced to ſecure creditors who are in danger of loſ- 
ing their debts, through the profuſe diſpoſition of the debtor : the 
prohibition therefore contained in it is barely perſonal againſt the 
debtor himſc If, whoſe character and turn of mind give the creditor 
ground to ſuſpect him of an intention to alienate. Hence the 
debtor's heir, who has, after the anceſtor's deceaſe, perfected titles to 
the eſtate, lies under no reſtraint, if the inhibition be not renewed 
againſt lim. This method of ſecuring creditors againſt the debtor's 
deeds of alienation, is more eſfectual than that by the adlis Pauliana 
of the Roman Jaw : for there, evidence was required of an actual in- 
tention in the debtor to diſappoint his creditors, in order to annul 
the alienation ; whereas a praſumpto juris et de jure, ariſes from the 
diligence of inhibition, that every deed done by the debtor counter- 
acting the prohibition contained in that diligence, is fraudulent, 

Cr. Ab. 1. dieg. 12. 31+ | 

3. Inhibition may proceed according to Mackenzie, 2. B. f. either 
upon a decrec, or on a regiſtered bond, which is, in the conſtruction 
of law, a decree, This carries a ſtrong inſinuation, as if inhibition 
could not be grounded upon any unregiſtered deed : but it is never- 
theleſs daily admitted, upon the title of bonds, or other liquid obli- 
gations to which the creditor hath right, whether regiſtered or not. 
Au inhibition may allo be ſerved by a creditor upon his debtor, 
where his only title is an action which he lias commenced, for ma- 
king good a claim not yet ſuſtained or aſcertained by the judge, 
which is called inbibition upon a dependence, or on a depending action. In 
this laſt kind, it had been the general practice, for the creditor who 
was to inhibit, to raiſe a ſummons againſt his debtor for conſtituting 
the dependence, and, ſo ſoon as that ſummons had paſſed the ſignet, 
to raiſe letters of inhibition againſt him, as upon a depending action; 
and 


by diligence, 


Inhibition, its 
nature. 


Its grounds 
are either a 
liquid debt, or 
a depending 
action, 
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Boo rx II. and it was thought ſufficient if the ſummons was executed againſt 
the defender before ſerving him with the letters of inhibition. But 
beſide that no action can be properly ſaid to depend againſt one till 
he be cited in it as a defender, the ſtyle of all inhibitions ſuppoſes or 
aſſumes, that the ſummons, by which the dependence is conſtituted, 
has been already executed againſt the defender at iſſuing the letters 
of inhibition, Notwithſtanding this univerſal communis error, there- 
fore, an inhibition was declared void, becauſe it was raiſed, and had 
paſſed under the ſignet, before executing the ſunimons on which it 
was grounded, Br. 9. An inhibition upon a depending action can 
have no effect towards annulling deeds granted by the debtor after 
that diligence, till the dependence be cloſed by a decree in favour of 
the purſuer, ſuſtaining the debt, and declaring its extent ; becauſe, 
until ſuch decree be recovered, it 1s uncertain whether the inhibiter 
be truly creditor to the party inhibited, or to what amount. If the 
claim depending ſhould be tranſacted by the voluntary agreement of 
parties, in conſideration of a determinate compounded ſum to be paid 
by the debtor, without a judicial ſentence, the inhibition, which 
could no longer be ſaid to be grounded on a depending action, would 
probably fall, and the creditor be put to the neceſſity of renewing his 
diligence upon the debtor's obligation for the compounded ſum, In- 
hibition may proceed, not only on debts already payable, but on 
thoſe the term of payment of which is not yet come, Hope, (Inhibit.) 
March 19. 1622, Napier; ſee New Cull. ii. 52.; and even on condi- 
tional debts, though theſe are not proper obligations till the exiſtence 
of the condition under which they are granted, Dirl. 116. Bur if an 
inhibiter upon a conditional debt ſhall bring an action of reduction 
ex capite inhibitionis, before that period, the decree of reduction can 
have no preſent effect: it is barely declaratory ; and its operation is 
ſuſpended till the obligation be purified by the exiſtence of the con- 
dition, 

1 4. The legal forms required in carrying on the diligence of inhi- 

red in inlibi. bition, regard either, „irt. The perſonal execution of it againſt the 

tion. debtor; or, 2dly, Its publication; which, in ſeveral of our ſtatutes, 
gets alſo the name of execution; or, Zaly, Its regiitration. The ſolem- 
nities relative to the perſonal execution of the letters, which ſerves as 
an intimation to the debtor, are the ſame which are preſcribed in the 
execution of ſummonſes, and letters of horning, by 1540, c. 75.; 
which have been already explained, 7. 5. $ 55.—— The explaining the 
manner of publiſhing and regiſtering interdictions has been hitherto 
poſtponed, becauſe the eſſential forms are preciſely the ſame in inter- 
dictions and inhibitions; and therefore, what ſhall be here ſaid of 
the one is to be underſtood alſo of the other ——Aand firſt, as to pub- 
lication : By our ancient cuſtoms, obſerved by Baltour, p. 186. c. 2. 
it behoved inhibiters to publiſh their diligence at the market-crofs of 
the head borough of the ſhire where the debtor reſided, by a meſſen- 
ger reading the letters at the croſs, after three oyeſſes made for convoca- 
ting the lieges, in the ſame manner as in the publication of hornings ; 
and by his afterwards affixing a copy of the letters, and of his own 
execution to the croſs, The only ſtatute which mentions the publiſh- 
ing of inhibitions in expreſs terms, 1597, c. 264. has plainly had an 
eye to that cuſtom ; and directs, that where the party inhibited re- 
fides within a ſtewartry, or other ſeparate juriſdiction, the diligence 
ſhall be publiſhed at the head borough of that juriſdiction, in place 


of the head borough of the ſhire, But this branch of the act is now 
| rendered 


* See alſo July 19. 1706, Cred. of Strichen ; New Coll. ji. 169. 
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rendered uſeleſs, by the abolition of ſeparate juriſdictions. An inhi- 
bition executed againſt the debtor perſonally, in an houſe where he 
has reſided only occaſionally for forty days, may be publiſhed at the 
head borough of the juriſdiction, either of that dwelling-houſe, or of 
the debtor's proper and fixed domicil, Tin. Dec. 2. 1748, Cred. of 
Kinminity, An inhibition uſed by an interdictor againſt the inter- 
dicted, and duly regiſtered, has been adjudged to ſupply the want of 
publication of the interdiction, Nov, 10. 1676. Steuart ; which is an 
evidence, that the formal publication of the interdiction by a meſſen- 
ger is not accounted an eſſential ſolemnity, (for ſolemnities cannot be 
ſupplied by cquipollencics), but is enjoined barely as a rational and 
proper method of notifying it to the lieges. 

5. As experience ſoon taught, that the executions and publications 
of this diligence might be eaſily concealed from purchaſers and cre- 
ditors, or forged to their prejudice, all interdictions and inhibitions, 
with their executions, were, by 1581, c. 119. No. 1. ordained, for the 
ſecurity of ſingular ſucceſſors, to be regiſtered in the books, both of 
the ſhire where the debtor refides, and, if he has lands in another 
ſhire, in the books alſo of that ſhire where the lands lie, within fo 
days after publication, under the ſanction of being declared null. 
This act was in part repealed by that clauſe of the poſterior one in 
1597 formerly recited, which enacts, That where the party dwells 
within a ſeparate juriſdiction, the diligence is to be regiſtered in that 
ſeparate juriſdiction. But the clauſe of the act 1581, which required 
regiſtration in the books of the ſhire where the lands lay, continued 
in force notwithſtanding the poſterior act 1597, till the abolition of 
ſeparate juriſdictions by the act 20 Geo. II. 

6. By 1597, c. 265. letters of interdiQtion, inhibition, and ſome 
others therein mentioned, were to be regiſtered, in the books of the 
proper juriſdiction, in preſence of a notary and witneſſes ; and if the 
ſheriff, bailie, or ſteward, refuſed, he who preſented them for regi- 
{tration might get them recorded in the books of ſeſſion, But by 
1600, c. 13. the preſence of a notary and witneſſes is diſpenſed with, 
and an option given to regiſter thoſe writs in the general regiſter of 
the ſeſſion, though the regiſtration ſhould not be refuſed by the judge 
of the inferior juriſdiction, From the injunction given by act 1581, 
to regiſter inhibitions both in the books of the juriſdiction where the 
inhibited reſides, and where his lands lie, meſſengers took occaſion to 

ubliſh them alſo in both juriſdictions, which became a cuſtom al- 
moſt univerſal : but the omiſſion of this form, which was ſuperadded 
by meſſengers only for their own advantage, makes no nullity 1n the 
regiſtration, St. b. 4. f. 50. F 10. ver}. Thenext regſon; Feb. 14. 1710, Lo. 
Gray. It is becauſe regiſtration is a ſurer way to certify the lieges, 
than publication at the market- croſs, that regiſtration is required, 
both where the party reſides, and where his lands lie; whereas pub- 
lication is ſufficient if it be uſed at the juriſdiction of the party's re- 
ſidence. Regiſtration in the general regiſter ſecures all the lands of 
the inhibited from alienation, in whatever part of the kingdom they 
may lie; but where the inhibition is recorded in the regiſter of a 
particular ſhire, it covers no lands but what are ſituated in that ſhire ; 
and for this reaſon it may be prudent for a creditor who 1s not fully 
appriſed of the extent and ſituation of the whole eſtate of his debtor, 
to record his diligence in the general regiſter. Though an inhibi- 
tion ſhould be regiſtered in the books of a ſhire where part of the 
lands belonging to the debtor. lies, within forty days after 1t has 
been, in compliance with the aforeſaid cuſtom, publiſhed in that 
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ſhire ; yet if it be not regiſtered alſo, within forty days from the WE 
e in the ſhire of the debtor's domicil, it can have no effect as 
to thoſe particular lands, 7inw. Dec. 2. 1748, Cred. of tinmanty ; be. 
caufe publication in the ſhire of the domicil being that which is di- 
rected by the law, the omiſſion to regiſter the letters of inhibition in 
it within forty days from that publication, muſt be fatal to the dili- 
ence. 

; . To prevent inhibiters, to whom the principal executions are re. 
turned after they are regiſtered, from altering them, in caſe they 
ſhould be found informal, the clerk of the record is, by 1581, c. 119, 
Nꝰ s. required to mark them with his ſubſcription before returning 
them to the inhibiter who preſents them for regiſtration, An execu- 
tion, therefore, which was not ſo marked, was declared void, as want- 
ing the proper legal check preſcribed by 'the law againſt falſe execu- 
tions, Br. 90. But by a later deciſion in a ſimilar cafe, June 16. 1727, 
Duc h. Argyle, oblerved in Dict. ii. p. 329. the objection, That rhe exe- 
cution was not marked by the clerk, was repelled, becauſe the injunc- 
tion of the act ſtood on the footing of a bare ordinance, not enforced 
with any ſanction. It is a general rule in all diligences which re— 
quire ſeveral acts to perfect them, That they are not complete till the 
laſt ſtep: an inhibition therefore muſt run through all the forms of 
publication and regiſtration before it become a complete diligence. 
Nevertheleſs the eſtate of the debtor is, after publiſhing the inhibi- 
tion, rendered litigious, as lawyers expreſs it; which has this effect, 
that the creditor who had begun the diligence is ſecured againſt all 
voluntary deeds granted by his debtor after the publication, though 
proceeding upon a cauſe truly onerous, provided he thall, within the 
time preſcribed by ſtatute, perfect his diligence by regiſtration, 
Dirl. 254. Nay, if the debtor ſhall, at any time after being cited up- 
on an inhibition uſed by one of his creditors, though previoully to 
its publication, grant a voluntary right to another creditor, ſuch 
right is voidable at the ſuit of the inhibiter upon the act 1621, after- 
wards to be explained, Hare. 639. ; vid. inf.. t. 12. { 16. 

8. At firit, inhibirions, becauſe they reſtrained the inhibited from 
the full exercife of his property, were accounted unfavourable, as 
carrying with them a certain degree of reproach, and therefore were 
never granted except cauſa cognita, Balf. p. 476. c. 1. They are upon 
this ground not allowed, even by the preſent practice, when they 
proceed on conditional debts, unleſs it appear that the debtor is ver- 


gent ad inopem, or that the inhibiter has ſome other juſt and ſuffi- 


cient cauſe for uſing that diligence, July 17. 1713, Weir. Hence in- 
hibitions grounded upon abalone of warrandice, which are truly 
conditional debts, ought not to pafs, unleſs the creditor who is de- 
manding the diligence fatisfy the court, that it is not without ground 
that he apprehends ſome danger of having the ſubjet warranted 
carried off from him by an action of eviction, &. 5. 4. f. 20. 29. 
Though inhibitions now paſs generally of courſe, without oppoſition 
from the debtor ; yet if he. appear, and offer a good reaſon why the 
diligence ought not to paſs the ſignet, the court is in uſe to ſtay it, 
Fount. Feb. 15. 1699, Murray. This happens molt frequently where 
the depending action, upon which the inhibition is grounded, appears 
calumnious. But even where the debt is confeſſedly juſt, the court 
of ſeſſion have ſometimes ſtopped this rigorous . diligence as emulous, 
where the ſolvency of the debtor was notorious, July 11. 1728, Royal 
Bank, It is not however likely that this judgment, which muſt be 


confeſſed to incroach on the legal right of creditors, will be drawn 
into 
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into example, unleſs where there is the ſtrongeſt evidence that the 
creditor intends ſomething elſe by his demand of diligence than the 
ſecurity or recovery of his debt *. Inhibition may be refuſed ex officio 
judicis, though the debtor make no oppoſition, if any exception to the 
diligence ſhall occur to the court from the creditor's own ſhewing. 
Thus, inhibition demanded by a wife on her marriage- contract againſt 
her huſband, was not allowed to proceed till inquiry was made into 
the huſband's circumſtances and profuſe diſpoſition, Fount. Feb. . 1706, 
Wiſhart. 5 

5 As to the extent and effect of inhibition, it appears by the oldeſt 
ſtyle of this diligence, which continues down to this day, that it ſe- 
cured originally the moveable as well as the heritable eſtate of the 
debtor from alienation. But as this embargo upon moveables proved 
a great interruption to the free courſe of trade, the effect of inhiſi- 
tion has been long limited by the uſage of Scotland to heritage: ſo 
that debts, though contracted after inhibition, are held to be a ſuffi- 
cient foundation of diligence, both againſt the perſon and the whole 
moveable goods of the debtor, not only in a queſtion with his other 
creditors, but with inhibiters themſelves, March 22. 1623, I. Brace, 
And hence the arrears of intereſt due to a perſon inhibited, upon a 
right of annualrent, or other debitum fundi, though they are heritably 
ſecured, yet being moveable ſubjects, fall not under inhibition, which 
is a diligence proper to heritable rights, Falc. 11. 138. Since inhibi- 
tions anciently ſecured moveables from alienation, our preſent law, 
by which it has loſt that effect, ought to be explained ſo as to make 
the leaſt deviation poſſible from our ancient uſage; and conſequent- 
ly all ſubjects ought to be ſecured at this day by inhibition, which 
are not moveable in a proper ſenſe. It is agreed by all, that proper 
rights of land, ſuch as charters or diſpoſitions, may be ſecured by 
inhibition againſt the deeds of the inhibited, though they continue 
in nudis termints of perſonal deeds, without actual ſeiſin: but Stair, 
b. 4. J. Fo. 5 2. maintains, that inhibitions do not reach to bonds or 
obligations, though they bear a clauſe of ſeiſin, if ſeiſin has not ac- 
tually followed; and conformably to this poſitron, it was found, 
that the conveyance of an heritable bond, upon which no infeftment 
had proceeded, was not voidable ex capite inhibittonts, Dalr. 45. This 
diſtinction, however, hath not been ſince ſupported by practice. 
Neither indeed hath it any fold foundation in nature. The reaſon 
offered by Bankton in ſupport of the judgement, that ſuch rights 
cannot be ſaid to ly in any county, 6. 1. f. 7. Y 137. is by no means 
ſatisfactory; for the lands deſcribed in the heritable bond or diſpo- 
ſition, may be ſaid with the greateſt propriety to ly in the county, 
ſpecially mentioned in the deed, whether ſeiſin be taken on it or 
not, | 
10. Inhibition ſecures to the inhibiter, not only thoſe heritable 
rights which were veſted in the debtor at the date of the diligence, 
but ſuch as he may afterwards acquire; becauſe it is the true deſign 
of inhibitions, to prevent the leaſt degree of commerce with the 
debtor for the future, in relation to his heritage, that may tend to 
the inhibiter's detriment, Dec. 1 5. 1665, Elers: yet as all inhibitions 
muſt be regiſtered in the juriſdiction where the debtor's heritage lies, 
no inhibition can extend to after purchaſes made by the debtor, which 
ly in a juriſdiction where the diligence was not regiſtered ; for to 
ſuch purchaſes the inhibition could not have been extended, though 
they had been made of a date prior to it. 


Vid. Did. vol. iii. p. 188. Blackwood, 
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Boox II. 11. This diligence ſtrikes againſt the voluntary debts or deeds of 
—Y> the inhibited, z. e. againſt all rights granted by him, to which he 
It ſtrikes on- was not obliged, anterior to the inhibition. Therefore a ſale of 


—— lands, however onerous, made by the debtor after publiſhing the in- 


and deeds. hibition, or a voluntary ſecurity upon land granted by him to a cre- 
ditor even after citation upon the diligence, though antecedently to 
its publication, may be annulled by the inbibiter, ſuppoſe that cre. 
ditor's debt ſhould have been contracted previoully to the inhibition. 
But this reſtraint goes no farther. If, ex. gr. the debtor was, ante- 
cedently to the diligence, bound either to grant to his creditor | a ſpe- 
4. cial debt or ſubject, or even, in general terms, to make over his 
* lands to him for his farther ſecurity, the granting of ſuch right be- 
| comes neceſſary: he was compellable to it before the creditor who 
excepts to the deed, had acquired any right by inhibition; and there- 
fore the right ſo granted cannot be hurt by that diligence, July 22, 
1675, Gordon. On this ground inhibition does not ſtrike againſt ju- 
dicial rights, ex. gr. againſt an adjudication of the (debtor's eſtate, 
recovered after inhibition, upon a debt contracted before it; becauſe 
adjudication is not truly the deed, either voluntary or neceſfary, of 
the debtor who lies under the inhibition, but of the law, But an 
adjudication led upon a bond poſterior in date to the inhibition, is 
ſubject to reduction, becauſe its only foundation is a bond granted 
voluntarily by the debtor after that diligence. 
If a wadſct- 12. By this rule, if a wadſetter or annualrenter ſhall, after he has 
_ is inhibit- been inhibited, be required to renounce his right of wadſet or an- 
ed, the re- . d k l 
verſer, who ualrent, on conſignation of the ſums therein contained, the renun- 
wants to re- cjation following upon it, being a neceſſary deed, cannot be affected 
deem, mult by the prior inhibition; for every debtor has a right, on payment 


call the inhi- 4 : > 0G 
biter in the or conſignation of his debt, to demand a renunciation or releaſe from 


declarator of his creditor, Jan. 7. 1680, Macle{lan, This bore hard on creditors 


en. who had wadſetters or annualrenters for their debtors, and who had 
no effectual way by any diligence, even that of, inhibition, to hinder 
them from renouncing their right on payment, and from ſquander- 
ing away the redemption- money. To ſecure inhibiters againſt the 
effect of ſuch renunciations, it is declared by act of ſederunt, Feb. 19. 
5 1680, That after the inhibiter has intimated to the reverſer his dili- 
gence by a notorial inſtrument, and produced, in preſence of the no- 
tary and party, the inhibition duly regiſtered, it ſhall not be lawful 
to the reverſer to make payment to his creditor, otherwiſe than by 
way of action, to which the inhibiter muſt be made a party: and in 
this action it is competent to the 1nhibiter to demand, that the re- 
demption- money may be paid, not to the wadſetter or annualrenter, 

but to himſelf, in virtue of his ground of debt and diligeuce. 
Inhibition is 13. Inhibition is only a negative or prohibitory diligence: it gives 
only a nega- the creditor a right to reduce all poſterior voluntary deeds granted 
tivedligence, by the debtor; but it has no poſitive effect towards transferring either 
fe& in trans- the property or poſſeſſion of the debtor's eſtate to himſelf, His debt, 
ferring the if it was perſonal before, continues ſuch after the diligence. Nay, 


e though the inhibiter ſhould recover a decree voiding poſterior deeds, 


or contractions, ex capite inhibitionis, ſuch reduction, of deeds granted 
to others, cannot alter the nature of the debt due to himſelf, or give 
him acceſs to the poſſeſſion of his debtor's eſtate, which he cannot 
attain, till he make his debt real- by adjudication. Hence an inhibi- 
ter can claim no proper preference on account of his diligence, and 
can only be ranked, after he has led his adjudication, according to 
the rules laid down with regard to the competition of — ; 24 
| 7 omuc 
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ſomuch that if debts be contracted by the party inhibited on heritable Tir. XL 
ſecurity, though after the inhibition, (and which are conſequently Vx 
ſtruck at by that diligence), the inhibiter's debt, which ſtill continues 

rſonal, has no title to any degree of preference in a queſtion with 
thoſe real creditors, in an action of ranking; for perſonal debts cannot 
be ranked in a competition with real. Vet as the inhibiter's diligence 
cannot be hurt by thoſe poſterior debts, he has a right to draw back 
from the creditors ranked, whoſe debts fell under the inhibition, the 
ſums contained in that diligence. 

14. Deeds, even ween they are granted by a perſon inhibited, con- > an 

trary to the reſtraint he is laid under by the inhibition, are not 10% 5 
jure null: for, though that diligence prohibits him to grant deeds null, but re- 
hurtful to the creditor; yet, as ſuch prohibition is impoſed merely for 282 
the inhibiter's behoof, he may uſe the benefit of the law, or not, at and ſtand 
his pleaſure ; and if he make no uſe of it, the deed continues valid; good as to all 
ſo that the inhibiter acquires only a right to reduce it, in ſo far as it her- 
tends to his detriment. And, even where a deed is actually voided 
ex capite inbibitionis, the reduction has no effect, but in favour of the 
inhibiter himſelf. The deed continues in full force with regard to 
every other creditor of the inhibited, ſince the only ground of reduc- 
tion is, that the deed was granted to the inhibiter's prejudice; ac- 
cording to the rule, R-s inter alios acta, aliit neque nocet neque prodiſſ. 
The inhibition is not therefore pleadable by any of the inhibiter's co- 
creditors, who are third parties; nor can it alter the natural preference 
of their ſeveral debts. And, on the other hand, as the inhibiter can- 
not be hurt by debts contracted after his diligence, neither can he a- 
vail himſelf of them, ſo as to enlarge his own preference beyond what 
his grounds of debt naturally entitle him to : He draws from his debt- 
or's funds, as much as he would draw if thoſe poſterior debts or deeds 
were not in the field, and no more. 

15. From the doctrine of the preceding ſection, it follows, that 5 — 
where ſeveral infeftments of annualrent, of different dates, have been 3 
granted by the debtor after inhibition, for the ſatisfying of all which, have been 
after payment of the ſums due to the inhibiter, the debtor's eſtate is 83 . 
not ſufficient; the deficiency of the fund of payment does not affect defcieney of 
all thoſe poſterior annualrents pro rata, (though this had been the the fund, after 
former practice), but muſt fall entirely on the laſt preferable, Falc. i. ax be Jay 
160. ; Kames, Rem. Dec. 78. : for, though the inhibiter cannot be hurt entirely on the 
by any of thoſe, poſterior debts and ſecurities, and conſequently has a — * ö 
right to draw back his whole debt from the annualrenters; yet no part 
of it ought to be drawn back from thoſe whoſe debts were firſt con- 
tracted after the inhibition, while the fund of payment was ſufficient 
both for the inhibiter and them: It is only the deeds granted after ex- 
hauſting the creditor's fund of payment, which can be ſaid to be grant- 
ed to the inhibiter's hurt, and which are therefore ſubje to reduction. 

The ſame judgement, founded on the ſame grounds, was pronounced 
in a caſe entirely fimilar, New Coll. ii. 209. 

16. Hence alſo debts, though contracted after the inhibition, can- Debts con- 
not be voided ex capit? inhibitionts, if the inhibiter could have drawn _ after 
nothing from the debtor's eſtate, even ſuppoſing thoſe poſterior debts — 
had not been contracted; becauſe the inhibiter ſuffers nothing by if the inhibiter 
ſuch debts, fince, though they had never exiſted, the fund of the in- Wy mate 
hibiter's payment would have been exhauſted by debts preferable to qrawn no- 
his, Feb. 15. 1698, Mill, obſerved in Di. i. p. 184. Let the caſe, thisg. 
therefore, be put, that adjudications have been deduced againſt the 
debtor's eſtate, on debts contracted before the inhibition; that theſe 
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adjudications exhauſt the whole fund; and that other creditors have, 
upon debts contracted after the inhibition, adjudged the ſaid eſtate 


within year and day from the firſt adjudication; the 1nhibiter, whom 


Grounds for 
reducing in- 
mibit ions. 


we ſuppoſe not to have adjudged, would have drawn nothing, though 
the poſterior debts had not been contracted, being cut off by adjudi- 


cations on debts contracted previouſly to his diligence: the poſterior 


creditors, therefore, will draw par: paſſu with the prior, in conſe- 
quence of the rule of preference to be explained next title, while at the 
ſame time the inhibiter will be excluded from the ſmalleſt part of the 
debtor's heritable eſtate. 

17. As for the ways of n inhifitions, that diligence 
may ' be not ©: My ſtayed by the court of ſeſſion upon ſufficient grounds, 


before its paſſing the ſignet, but it may be reduced on good reaſons, 


after it is completed by publication and regiſtration. The uſual rea- 


Tn what man- 
ner heritable 
rights may be 
carried from 
the debtor to 
the creditor, 


Appriſi 3 · 


ſons for the reduclion of inhibitions ariſe from nullities, either in the 


ground of debt on which the diligence has proceeded, or in the form 
of carrying it on; of which laſt, Stair furniſhes us with many in- 
ſtances, b. 4-4. 50. F 13. & 6% Where the ſem contained in the in- 
hibiter's ground of debt is either paid to the inhibiter by the debtor, 
or offered to be paid to him under form of inftrument, the law: com- 
pels the inhibiter to dr{charge the debt and diligence; which ſpecial 
manner of extinction is called a purging of the inbibilion. But any co- 
creditor of the inhibited, whoſe debt is ſtruck at by the inhibition, or 
a purchaſer from him, has a right, on payment to the inhübiter of 
the debt due to him, to demand, in bis own favour, a Conveyance, 
thereof, and of che diligence following on it, that he may the more 
effectually ſecure his purchaſe, or recover the debt due to ſuimſelf by 
the common debtor. Yet ji the inhibiter ſhall have led an adjudica- 
tion againſt his debtor's eſtate, upon a juſt and legal ground of debt, 


an offer to purge by one who has bought lands from the debtor, 
made after expiring of the legal term of redeeming the adjudication, 


may be rejected by the inhibiter; becauſe the irredeemable property 


of the debtor's eſtate, which he hath acquired by the expired adju- 


dication, cannot be wreſted from him on the title of a voluntary diſ- 


poſition granted by the debror, after inhibition, to his neee 


Falc. ii. 122. 
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Bankrupt Eſtates. 
Frrn baving treated of inhibitions, which is a diligence merely 
pr ohibitory, we are naturally led to explain in what manner the 
property of heritable rights may be carried directly from the debtor 
to the creditor. Two or three diſtin kinds of diligences have been 
inſtituted for this purpoſe by our law: in, Appriſings ; in place of 


which, adjudications have been ſubſtituted for near a century; 2, 


Certain adjudications, which were received at firſt by our moſt an- 
cient uſages, and which are uſed to this day ; but as they were origi- 
nally meant for very different purpoſes from appriſings, ſo they ſtill 
differ, both in their nature and properties, from the adjudications 
introduced in place of theſe: and 3dly, Judicial ſales of bankrupt 


. made and declared * the 1— "of ſeſſion. By apprifing, or 


compriſing, 
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eompriſing, (for theſe are ſynonymous terms), we underſtand the 
ſentence of a ſheriff, .or of a meſſenger ſpecially appointed ſherilF for 
that purpoſe, by which the heritable rights belonging to the debtor 
were ſold for payment of the debt due to the appriſer, redeemable by 
the debtor within the term indulged by the law. Though adjudlica- 
tions have been long ſubſtituted in place of apprifings, yet this dili- 
gence mult be particularly conſidered and explained; not only becauſe 

ſeveral of our moſt conſiderable eſtates are at this day enjoyed under 
the title of expired appriſings, but becauſe there is ſo near a reſem- 
blance in the nature and effects of the two diligences, that tlie firſt 
eannot be thoroughly underſtood without a diſtin knowledge of the 
laſt, 

2. Where a debtor, who is unable or unwilling to pay his-creditors, 
refuſes to diſpoſe of his eſtate for their payment, he may be compel- 
led by law to do that juſtice to them, which he cannot be brought to 
voluntarily. The diligence of appriſing, when taken in this general 
view, is juris pentium ; for methods have been laid down by the laws 
of all civilized nations, for tiking the debtor's eſtate, whether real or 
;perſonal, into execution, for the payment of his debts. By the Ro- 
man law, I. 15. 2. De re judic. the debtor's moveable eſtar? was firſt 
to be ſold; and, if that was not ſufficient, his immoveable. In the 
ſame manner, a creditor was not permitted, by the ancient law of 
Scotland, to attach any of his debtor's lands or heritages, ſo long as 
he had moveable goods ſufficient for ſatisfying his debts, S/. 2. Rob. J. 
c. .; and, at firſt, not only the goods belonging to the debtor him- 
ſelf, but thoſe of his tenants, were ſubjected to diligence upon a brief 
of diſtrefs, St. Alex. II. c. 24. S 1. In default of moveables, the the- 
riff was directed to give notice to the debtor, that it behoved him to 
diſpoſe of as much of his heritage within fifteen days after, as might 
ſatisfy his creditor ; and if the debtor neglected, or refuſed, the ſhe- 
THF was authoriſed to do it for him, ibid. & 2, 3. Appriſings, there- 
fore, were, by their original conſtitution, proper ſales of the debtor's 
land to any purchaſer who offered. At that period, the ſuperior 
might, without any gratification, have been compelled to receive the 
purchaſer as vaſſal, $ 7. unleſs he choſe to purchaſe the lands himſelf, 
$ F.: and the debtor appears to have been entitled to a legal right of 
redemption within a year, at leaſt in burgal tenements, Leg. Burg. 
c. 95. We learn from a decree of appriſing, pronounced in 1450, a 
copy of which is annexed to Hiſt. Law-trafs, Append. N* 6. that lands 
continued to be appriſed in the form thus preſcribed by Alex. II. for 
many centuries after. 

3. This ſtatute of Alex. II. received conſiderabſe alterations, and in- 
deed improvements, by 1469, . 37. The goods belonging to the 
debtor's tenants could not be d:ſtrained for any higher fam than they 
owed to their landlord ; the ſuperior was entitled to a year's rent of 
the lands for receiving the purchaſer as his vaſſal, on the payment of 
which it behoved the ſuperior to enter him; and the term within 
which the debtor might redeem his lands from the purchafer, upon 
repayment of the purchaſe-money, together with the expence of in- 
Feftment, and the compoſition to the ſuperior, was lengthened out to 
ſeven years. If the debtor had not lands ſufficient for the creditor's 
payment, within the territory of the ſheriff before whom decree was 
firſt recovered againſt him, the crown rfſued letters to the ſheriff of 
the ſhire where his other lands lay, to expole theſe alſo to fale, in fo 
far as there was a ſhortcoming. If no purchaſer could be fonnd, the 


ſheriff was required to appriſe or tax the value of the lands by an in- 


queſt, 
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queſt, and to make over to the creditor ſuch a proportion of them as 
correſponded in value to the amount of the debt: and hence thoſe ju- 
dicial ſales got the name of apprifings ; ſee Mackenzie's obſervations on 
this act, 1469, c. 37. The ingenious author of Hiſtorical Law-tracs, 
obſerves, tit. Securities upon land, that, prior to this ſtatute ' 1469, cre- 
ditors who were ſecured upon lands, had the privilege of diſtraining 
their debtor's rents at ſhort hand, without the decree of a,;judge ob- 
tained in conſequence of a brief of diſtreſs. This he proves by a bond, 
dated in 1418, ſubjecting certain lands of the granter's property to the 
diligence of his creditor, in the fame manner that the creditor or, he 
might diftrain'therr þvoper lands for their rents, without the authority 
of any judge: and from thence he concludes, Frf,-That the poincing | 
authoriſed by the act 1469, which is {aid to proceed on a brief of diſ- 
treſs, relates only to executions upon perſonal debts, and not on thoſe 
which proceed on real ſecurities. 24/y, That that branch of the ſtatute 
which indulges debtors in a right of redeeming the appriſpdlands 
within ſeven years, is confined to appriſings on perſonal debts, leaving 
the law, in ſo far as concerned thoſe which proceed upon d. biin Fundi, 
upon its former footing. | 
To prevent the expence of double diligences, where the debtor's 
lands lay in different ſhires, appriſings, in place of being executed by 
ſheriffs, whoſe juriſdiction was limited each to his own county, came 
in the courſe of time to be entruſted to meſſengers, who were, by let- 
ters iſſuing from the ſignet, conſtituted judges or ſheriſſs in that part, 
and whoſe powers extended over the whole kingdom. And this prac- 
tice, after it was once introduced, maintained its ground, notwith- 
ſtanding an expreſs ſtatute prohibiting it, upon a complaint exhibited 
by the therifts of an encroachment thereby made on their juriſdiction, 
1540, c. 82. A blank was left in the letters of appriſing, for inſert- 
ing the name of any meilenger whom the creditor ſhould chooſe to 
employ ; and the meſſenger was thereby commanded to paſs to the 


ground of the debtor's lands, and ſearch for moveables; and in de- 


lault of them, to denounce the lands to be appriſed, .. e. to make pub- 
lication, both on the ground of the lands, and at the market-croſſes 
of the head borouf ghe in the ſeveral juriſdictions in which they lay, 
that the lands themſelves were to be appriſed; and copies thereof 
were to be left by him, both on the lands and on the ſaid market- 
croſſes. Of theſe letters of apprifing, ſearch for moveables, denuncia- 
tion, and day and place of appriſing, the meſſenger was, by a copy, 
to give notice to the debtor, either perſonally, or at his dwelling- 
houſe : and, by act of ſederunt, June 27. 1023, preſerved by Spottiſ- 
woode, Pr: 45. 5p. 44. fifteen free days muſt have intervened between 
the denunciation and the actual fale or appriſing of the lands, ex- 
ciuding both the day of denunciation and of the ſale. If the meſſen- 
wer's exccution did not ſpecially mention, that, before denouncing 
the lands, he made a previous ſearch for moveables, but had found 
none fufficient for clearing off the debt, the decree of appriſing 
was ſubject to reduction. Upon the day prefixed for the appriſing, 
the creditor exhibited a claim of his debt to the meſſenger, who re- 
mitted the examination of it to a jury or inqueſt. After the claim 
was ſuſtained by them, an offer of the lands to be appriſed was made 


to the debtor, upon payment; and, on his failure to appear, or to 


make payment, the meſſenger interpoſed his authority to the verdict 
of the inqueſt, by his decree, adjudging ſuch a proportion of the 
debtor's lands to belong to the appriſer, as was taxed by the jury to 


amount to the W ſum, penalty, N to the ſuperior, 
and 
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and ſheriff. fee: but no part of the debtor's lands was ſet off to the ap- 
priſer in name of intereſt before the Reformation; becauſe the exacting 
of intereſt was prohibited by the Canon law. 1 270 
F. The meſſenger at firſt held his court. in the tolbooth or court- 
houſe of the head borough of the ſhire where the lands lay; but by 
a diſpenſing clauſe, which was afterwards inſerted of courſe in all 
letters of appriſing, he was left at liberty to hold his court at Edin- 
burgh, as the communis patria; and, upon ſpecial emergencies, at o- 
ther places, July 12. 1671, Heirs of Lundy. This cuſtom was probably 
introduced for the convemiency of the clerks to the ſignet, who alone 
could be clerks to the proceſs of appriſing, and moſt of them had 
their fixed reſidence at Edinburgh. As long as the rule prefcribed by 
the act 1469 was obſerved, of appriſing the lands by an inqueſt of 
men of the ſame county, who knew their value, the effect of the di- 
ligence was confined to ſuch a proportion of the lands as was enough 
for clearing off the debt; but after appriſings were by diſpenſation 
allowed to be deduced at Edinburgh, where perſons came frequently 
to be ſet on the inqueſt who were utter ſtrangers to the value of the 
ſubject, the debtor's whole lands fell under the decree of appriſing at 
large, without comparing their value with the extent of -the debt ; 
and by this means great eſtates were ſometimes carried off from debtors 
for the moſt inconſiderable ſums. Mackenzie, & 3. . f. afligns a dif- 
ferent reaſon for this rigorous practice, vi. That the debtor, as a com- 
penſation for the appriſing his whole eſtate, was indulged with a right 
to redeem it at any time within ſeven years from the date of the ap- 
priſing. But this reaſoning proceeds from a miſtake in fact; for the 
ſame ſtatute 1469, which grants that right of redemption to the debtor, 
reſsly confines decrees of appriſing to ſuch a proportion of his lands 

as'ſhall correſpond in value to the debt. | | 
6. No moveable right, or ſubject, could either be appriſed by our 
ancient law, or can now be adjudged : for though letters of appriſing 
contained a power to poind moveables, yet that which was properly 
called apprijing was a ſale of the debtor's heritable ſubjects, molt com- 
monly lands; and whatever was intimately connected with, or unit- 
ed to land, as fiſhings, annualrents, reverſions, literents, c. Every 
right, therefore, which was of its own nature heritable, might have 
been appriſed, though it ſhould not have been perfected by ſeiſin, as 
à charter, diſpoſition, heritable bond; or though it ſhould not have 
required ſeiſin to its completion, as a right of courteſy, of reverſion, 
Sc.; and even a leaſe, though aſſignees ſhould not have been men- 
tioned in it, if they were not expreſsly ſecluded. Nay, mere facul- 
ties or powers relative to heritage, were appriſahle by creditors. If, 
for inſtance, a perſon had on his deathbed diſpoſed of, or burdened, 
his eſtate to the prejudice of his heir, the privilege or faculty com- 
petent to the heir to reduce the deathbed-deed ex capite ledti,, might 
have been appriſed, or may now be adjudged, from him by his cre- 
ditor, if he himſelf wilfully ſtands off from reducing it, and thereby 
enlarging the fund of his creditor's payment; for every pecuniary or 
patrimonial intereſt belonging to debtors, ought to be ſubjected to the 
diligence of creditors; vid. Steu. Anf. v. Aajudication. | 

7. This rule, That all heritable rights may be appriſed or adjudged, 
extends not however to offices of truſt conferred: during pleaſure, or 
even during life, upon perſonal regards; for though ſuch offices bear 
that character of heritable, that they have a tract of future time, they 
imply a deleflus perſons, for which there is no room in apprifings or 
adjudications, ſince perſonal qualities are not communicable to cre- 
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ditors by legal diligences.— How our, ancient law ſtood with re- 
ſpect to grants of titles of honour, may admit of a diſtinction. When 
titles of honour were granted by patent to a patentee, and a certain 
order of heirs, without any grant of lands, ſuch titles have been 
ever underſtood to be conterred ex deleclu fanuliz; fo as not to be 
tranſmiſſible from that family to a ſtranger, by any conveyance ei- 
ther voluntary or legal; but where large tracts of land were given of 
old by charter, with the dignity of Earl, or Lord, or Baron, or the 
right of a feat in parliament anncxed to the lands, it can har dly be 
doubted, that ſuch grants lay open to the diligence of creditors ; 
ſince it is certain that they were frequently carried from the grantees, 
or their heirs, even by voluntary tranſmiſſion ;. in which cafes, the 
conveyance could receive no ſupport from the favour due to creditors, 
as legal conveyances did. Thus, the grants of the earldoms of Roſs, 
Wigtoun, and ſeveral others, made by Robert I. and his ſucceſſors, 
appear to have been tranſmitted by the grantces to ſtrangers, who, 
under the title of the aſſignments made in their favour, enjoyed them 
as fully, both lands and honours, as the original grantees had done, 
without oppoſition either from the crown or the grantee's heirs, MS. 
F/jay on Territerial Honours, by the late ingenicus Mr Georve Chalmers“. — 


The queſtion, Whether offices of dignity and truſt may be adjudged ? 


Was brought before the ſeſſion in 1743. An adjudication of the ottice 


of King's Uſher was deduced againſt the apparent heir-male of the ta- 
mily of Langton, to one of whoſe anceſtors an heritable grant of that 
office had been made. In that caſe a variety of inſtances having been 
laid before the court, taken from our public records, by which 1t ap- 
peared, that offices of confiderable dignity, as ſheriffthips, and even 
ſome of the higheſt, as the high conſtabulary of Scotland, had been 
tranſmitted from hand to hand by voluntary conveyance ; the judges 
rightly found, a fortiort, that the office in queſtion was ſubject to the 
legal diligence of creditors, Falc. 1. 203.; Names, Rem. Dec. 82.; ſee 
alſo Kames, Rem, Dec. 104. It cannot therefore admit of the leaſt 
doubt, that a patent or grant of an office is affectable by adjudication, 
where the patent itſelf authoriſes a voluntary tranſmiſſion, ex. gr. an of- 
fice expreſsly granted to the patentee and his aſſigns ; for there is no 
ſubject which the owner has a power of aſſigning voluntarily, which 
may not be alſo carried oft by the diligence of creditors. 

8. If appriſing be proper to heritable ſubjects, a decree of appriſing 
of a right of annvalrent, or any other debitum fundi, can carry no ar- 
rears due upon the right appriſed for terms prior to. the decree ; be- 
cauſe, though ſuch arrears be heritably ſecured, yet having been ſe- 
parated from the ſubject affected by the appriſing before leading it, 
they are no longer part of it, but are moveable, and, as ſuch, are af- 
fectable only by diligence proper to moveables, ex. gr. by arreſtment 
or pounding, March 1 3. 1627, Macgbie. For the ſame reaſon, appriſ- 
ing does not carry ſuch of the rents ; of the lands appriſed as have fal- 
len due at any ume prior to the decree of appriſing, Feb. 16. 1633, 
H-rpcr. All the ſubjects appriſed muſt be ſpecially mentioned in the 


decree: an appriſing therefore of ſuch of the debtor's lands as are de- 


ſcribed. by no other character than that of being fituated in a certain 
pariſh or county, is ineffectual: but where a barony is appriſed, all 
the ſubjects that are reputed to be parts of the barony, are carried un- 
der that appellation. If the lands are ſpecially deſcribed in an ap- 
priſing, every right competent to the debtor in them, though not a 

right 


* See the late caſes of Stair, Caſſilis, and Sutherland, particularly the laſt of them, in 
which the queſtion concerning territorial dignities was very fully treated. 
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right of property, will be carried by the general clauſe of all right and 
entereft belonging to the debtor in the ſaid lands : ſuch appriſing, therefore, 
1s preferable to all poſterior appriſings, though theſe ſhould: expreſs 
the ſpecial right competent to the debtor, Nov. 21. 1673, Fairholm ; 
Fount, Nov. 20. 1711, Brown. But tithes are not carried by a general 
clauſe of all right, petitory or poſſeſſory, competent to the debtor ; be- 
cauſe ſuch clauſe is only meant to include all right in the lands, and ſo 
cannot extend to the tithe, Fount. Feb. 17. 1702, Home. 

9. It was not upon every kind of debt that appriſing could pro- 
ceed. Firſt. In an heritable bond granted according to the old form, 
the lands contained in the bond were the proper debtor, and not the 

anter, who lay under no perſonal obligation to pay, except in the 
ſpecial caſe of requiſition: no apprifing, therefore, could be deduced 
upon ſuch bond againſt the granter as debtor, till he truly became 
ſuch by requiſition. 2%, The debt on which the creditor led his 
diligence mult bave been liquid, i. e. either aſcertained by the obliga- 
tion itſelf to a precite ſum, or eſtimated to a certain value in money 
by a judicial ſentence, before leading the appriſing. Thus, a creditor 
in a quantity of corns, could not deduce an appriſing upon his obli- 
gation, till, by the previous ſentence of a judge, the corns had been 
converted to a fixed price, and the debtor decreed to pay that price 
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to the creditor: for no more than a juſt proportion of the lands, cor- | 


reſponding to the value of the debt, was ſuffered to be appriſed by the 
act 1469; and meſſengers, who were judges in appriſings, though 
they might judge the value of the lands appriſed, had no power to 
convert or liquidate a debt of an uncertain value to a money-debr. 
And though the court of ſeſſion are now the only judges in the ad- 
judications which have come in the place of appriſings, ſtill the debt 
on which the creditor adjudges muſt be liquid, that the preciſe ſum 
may be known, on the payment of which the debtor can redeem his 
lands. 3aly, Neither could appriſing proceed on a debt whereof the 
term of payment was not yet come; becauſe it behoved the meſſen- 
ger, before appriſing the lands, to make a ſearch for moveables, that 
theſe might be diſtrained in the firſt place; and it would be highly 
unjuſt, to ſuffer a creditor to carry off his debtor's moveable goods 
by poinding, before the obligation to pay took place. This rule 
Holds to this day in adjudications ; and it is grounded on the fame 
maxim: for no creditor can, by any diligence whatever, transfer to 
himſelf the property of his debtor's eſtate till the term of payment; 
ſee Feb. 11. 1680, Gordon. Such adjudicatiogs are indeed ſometimes 
paſſed by the ſeſſion; but as they cannot be carried into execution till 
the term of payment of the debt due to the adjudger, they have been 
conſidered as an extraordinary remedy, founded ſolely in equity, and 
not in any poſitive principle of our law. Hence they are admitted 
only in caſes where the debtor is vergens ad inopiam, or where the cre- 
ditor, if his hands were tied up from diligence, would run the hazard 
of loſing his debt, by the other creditors adjudging year and day be- 
fore him, New Coll. ii. 173. 
10. Though the debtor's right to redeem, called the legal reverſion, or 
| the legal, was, by the act 1409, reſtricted to ſeven years from the date 
of the appriſing, it is made lawful, by 1621, c. 6. to minors, from 
whom lands may be appriſed, to redeem them at any time before their 
age of twenty-five years, whether the common legal reverſion of ſeven 
ears be expired or not: and minors ſucceeding to ſuch minors are 
entitled to this privilege, in the ſame manner as if the lands had been 


appriſed from themſelves. Practice has extended this act, ſo as to in- 
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even to a major, from whom lands had been appriſed, &/. 5. 3. t. 2. 
$ 14. verſ. Thus it ; ſo that the legal of an appriſing can in no caſe ex- 
pire in the perſon of a minor, whether he be the original debtor from 
whom the lands were appriſed, or whether he ſucceed as heir to the 
debtor, By the ſame act, where a debtor from whom lands are ap- 
priſed, dies before his age of twenty-five, but after expiring of the 
common legal of ſeven years, his heir, though he be major, is allowed 
a year after the debtor's death for redeeming the lands; becauſe, other- 
wife, he could not avail himſelf of the privilege, competent to his an- 
ceſtor, of keeping open the right of reverſion. But if the common 
legal be not expired before the minor's death, the major ſucceeding 
has no more time indulged to him, than happened to be unexpired 
of the legal when the minor died; which he would have been en- 
titled to, in the common right of an heir, though the lands had been 
appriſed from a major. This, however, is to be ſo underſtood, that 
the major heir ſhall in all events have a full year for the redemption, 
though ſo much ſhould not have remained current of the ordinary 
legal at the minor's death ; for it would be abſurd, to indulge him in 
a longer time, when the common legal was expired at the death of the 
anceſtor, than when the legal was yet current at that period, 

11, Lands may be appriſed, not only by the original creditor, but 
by any perſon who ſhall, either as aſſignee, or as heir to him, have 
the right of the debt eſtabliſhed in himſelf: and, on the other hand, 
whoever ſtands in the right of a debt, may lead an appriſing of his 
debtor's lands, not only in the debtor's lifetime, but after his deceaſe. 
—— The methods which are by our uſage purſued in this laſt caſe, 
deſerve a more particular diſcuſſion. By our ancient law, creditors 
might have attached the lands belonging to their deceaſed debtor, 
without any previous charge againſt his heir to enter, Leg. Burg. c. 94. 
And in fact, ſuch decrees of appriſing were, about the year 1500, re- 
covered by creditors, after their debtor's death, upon a bare edictal 
citation againſt the heir, Hiſt. Law-trats, Append, Nꝰ 8, But as it was 
probably thought too great a ſtretch, to attach lands for payment of 
debt which lay in hereditate jacente, and truly belonged to no man till 
the heir had made up titles to them, it was made lawful to creditors, by 
1540, c. 106. to charge the heir to enter, and, on his failing to comply, 
to appriſe the lands as if he had entered. The author of Hiſtorical 


Law- tracts has urged feveral ingenious arguments to prove, that the 


remedy provided by this act was intended for the creditor of the heir, 
not of the anceſtor, vol. ii. p. 120. c. But though it ſhould be ad- 
mitted, that the words of the act are capable of this conſtruction, and 
though the hiſtory of our ancient law ſhould favour it; yet the le- 
giſlative power, whoſe opinion, though it were erroneous, mult in ſuch 
queſtions be deciſive, hath declared by a poſterior act, 1621, c. 27. that 
the firſt ſtatute is to be underſtood of the anceſtor's creditor, and for 
that very reaſon hath amplified it, ſo that its benefit may extend to 
the creditor of the heir. For the better underſtanding this head of 
our law, the doctrine of ſucceſſion muſt be anticipated, ſo far as to 
explain the general properties of a ſervice or entry as heir, and of 
charges given to the heir to enter, 

12, Services are intended to give to the heir an active title, or a 
proper right to the heritable eſtate belonging to his anceſtor, A ge- 
neral ſervice eſtabliſhes in him who enters heir, the right of ſuch part 
of the heritage of the deceaſed, as either requires no ſeiſin, or in which 
the deceaſed was not actually ſeiſed: and a ſpecial ſervice carries the 

right 
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right of thoſe heritable ſubjects in which the anceſtor died veſt and Fr. XII. 
ſeiſed. Though the two before-mentioned ſtatutes, authoriſing the 
appriſing of lands after the debtor's death, upon a charge uſed againſt 
the heir to enter, do not diftinguith between a general and aiſpedial 
charge to enter, our uniform practice has been careful, not to confound 
the one with the other. A ſpecial charge fully ſupplies the want of 
a ſervice; it ſtates the heir, /:one juris, in the right of the ſubjects 
to which he is charged to enter, and conſequently makes. thoſe ſub- 
Jets liable to the ſame execution at the ſuit of the creditor, as if the 
heir had entered to them, and been infeft upon his ſervice. A general 
charge is, on the other hand, intended barely for fixing the repreſen- 
tation of the heir, ir ſubjecting him to that debt which was formerly 
due by his anceſtor ; but it does not eſtabliſh in him the right of ſuch 
heritable ſubjects as are carried by a general ſervice, ſo as they may 
be affected by the creditor's diligence, July 10. 1737, Monro, ſtated in 
Di. i. p. 131. ; ſee Spottifww. p. 43. Macmartin. This difference appears 
from the different ſtyles of the two charges. In a ſpecial charge, the 
certification or penalty threatened againſt the heir, in default of his 
entry, is, that the creditor ſhall have the ſame action, both againſt the 
heir, and againſt the lands, as if he had been ſerved and entered 
to them; but the certification in a general charge is barely, that the 
creditor ſhall have the ſame action againſt the heir as if he had entered, 
without the leaſt mention of the lands. 

13. When therefore the debt is due by the anceſtor, it imports the Thc 6:{ fixes 
creditor to know, in the firſt place, whether the heir 1s to repreſent the repreſen- 
his anceſtor, and to ſubject himſelf to the debt; for which purpoſe 2 = 
he mult give him a general charge to enter to his anceſtor the debtor. laſt fates hin 
If the heir fail to give obedience to the charge within the time ſpeci- 3 the. TIjn 

: : a b k of the ſub- 

fied in the letters, the creditor may bring an action of conſtitution . 
againſt him; in which, if the heir do not renounce the ſucceſſion, 
decree paſſes of courſe, ſubjecting him to the debt, as lawfully char- 
ged to enter heir to his anceſtor, which conſtitutes the debt againſt 
him pas. It ſtill remains that the heritable rights belonging to his 
anceſtor be veſted in him, ſo as they may be ſubjected to the credi- 
tor's diligence. For this purpoſe, if they are rights in which the an- 
ceſtor died infeft, the heir muſt be charged to enter in ſpecial to them; 
and if the deceaſed's right was perſonal, not perfected by ſeiſin, and 
therefore to be carried by a general ſervice, then what our lawyc-s 
diſtinguiſh by the name of a general ſpecial charge muſt be given to 
the heir. This kind of charge has the natne of Hecial, becauſe it is 
not only directed againſt ſubjects ſpecially contained in the letters of 
charge, but becauſe it hath the veſting effect of a proper ſpecial charge; 
and it is called general, becauſe it relates to ſuch ſubjects alone as a 
general ſervice can carry. As this charge, whether ſpecial or general- 
ſpecial, is made equivalent to the heir's actual entry, by the ſtatute 
1540, an appriſing led by the creditor, after the days of the charge 
are expired, effectually carries to him the ſubjects to which the heir 
was charged to enter. 

14. Where the apparent heir, and not the anceſtor, is the debtor, Where the 
there is no occaſion for giving him a charge to enter in general. It m_ 2 
imports nothing to the creditor, whether the debtor ſhall, or ſhall not, ci charge 
ſubject himſelf to the debts of the anceitor. His only concern is, oy is necef- 
that titles be completed by the debtor to the heritable ſabjeAs which *7* 
belonged to his anceſtor. In order to this, letters muſt be raiſed and 
executed at his ſuit, againſt the heir, either of ſpecial or of general- 
ſpecial charge, according to the diſterent natures of the ſubjeRs to 
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be affected by the creditor, in the manner now explained. After the 
elapſing of the days of this charge, the ſubjects contained in it are as 
effectually carried to the creditor by his decree of appriſing, in conſe- 
quence of the ſtatute 1621, as if the heir had actually entered to them. 
The act of 1540 ordains, That letters ſhall iſſue under the autho- 

rity of the ſeſſion, at the ſuit of any creditor, to charge the heir, if 
he be of perfect age, year and day being pall-d after the anceſtor's 
death, (which is allowed to the heir as a tempus deliberandi), to enter to 
the lands, within forty days next after the charge; and that, in de- 
fault of compliance with the charge, letters ihall iſſue for appriſing. 
Theſe words have been fo explained by ſubſequent cuſtom, that the 
creditor may charge the heir immediately after the death of the an- 
ceſtor, provided that letters of appriſing be not raiſed, till after the 
expiring, both of the year ef deliberating, and of the forty days next 
enſuing that year within which the heir is charged to enter. Soon 
after arlt1udications came in the room of appriſings, a cuttom was 
beginning to be introduced by ſome writers to the ſignet, of raifing 
ſummonſes of adjudication agaialt the heir before clapüng of the forty 
davs mentioned in the ſpecial charge; to ſtop the progreſs of which, 
writers to the ſignet are, by act of ſederunt, Feb. 18. 1721, prohibited 
to write or form any ſuch ſummonſes till the forty days be fully ex- 
pired; and an adjudication begun to be led before the expiration of 
theſe day 8, Contrary to the injuoQions of that act, was poſtponed to 
an adjudication regularly led, New Cl, i. 27, It appears, however, 
that the ſtatute 1540 relates only to thoſe charges againit the heir on 
which the anceſtor's lands are to be appriſed. In charges which are 
to be merely the foundation of a common ſummons, or proceſs upon 
the paſlive titles, the action will be ſuſtained, if the ſummons on which 
it proceeds was not executed till a year after the anceſtor's death, 
though the forty days were not alſo clapſed at the date of the execu- 
tion, June 19. 1628, Maccel/och. To this caſe the act of ſederunt is 
to be applied, mention both by Aikman, MS. Compend f books of 
federnnt, and by Mackenzie, Objerv. on ſaid act 1540, declaring, that ap- 
parent heirs may be charged within the year after their anceſtor's 
death; bur that the year muſt be elapſed before any action which is 
founded on that charge can be purſued againſt him. Though this {ta- 
nite authoriſes no charges againſt heirs who have not attained their per- 

I 2ge, yet memorial cuſtom has extended it alſo againſt minors. 

16. The diligence of appriſing hath ſtronger or weaker effects, ac- 
cording to the different lengths to which it has been brought, As 
ſoon as the lands, or other ſubjects to be appriſed, are denounced, 
they become irigious ; : ſo that no voluntary deed granted afterwards 
by the debtor, though: previouſly to the decree of appriſing, can hurt 
that begun diligence; vil, fuhr. l. 11. $7, This doctrine is received 
by all cur writers, and ſupported by an uniform tract of deciſions, 
in the caſe, not only of deeds granted for the ſecurity of creditors, 
but in leafcs, diſpotitions, or other voluntary rights granted to ſtran- 
gers, for a price preſently paid, or other valuable conſideration, Pr. 
Falc. 19. ; ſce Feb. 8. 1681, Milſan, Oic. It was without doubt intro- 
duced, that the debtor might not have it in his power to defeat or 
evacuate his creditor's diligence, by taking the hint on the denun- 
ciation, and diſpoſing of the lands in favour of his own kinſmen and 
truſtees, to the excluſion of the creditor appriſing. But the giving fo 
ſtrong effects to any imperfect diligence whatever, affecting heritage, 
is deſtructive of the ſecurity intended by the records to purchaſers, 
ho cannot ducover by the moſt accurate ſearch into them, whether 
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the lands they are to purchaſe have been denounced ; and who there- Tur. XII. 


fore muſt loſe both the lands they have purchaſed, and the price 
they have paid for them, if they were denounced fo much as one 
day before the purchaſe, by any creditor of the ſeller. This cenſure 
is equally applicable againſt the doctrine of litigioſity in inhibitions. 
The rule, however, That lands are, after denunciation, rendered liti- 
gious, admits of exceptions : Fit, If the debtor ſhould, after the de- 
nunciation of his lands, enter into marriage, which doubtleſs is a 
voluntary deed, a right of terce is thereby conſtituted to the wife, in 
the third part of the lands in which the huſband ſtood infeft at the 
marriage, not only though they had been denounced to be appriſed, 
but though decree of appriſing had been recovered, unleſs infeftment 
Had alſo tollowed on that decree before the marriage; vid. ſupr. t. . 
$ 46, This exception ariſes from the very favourable cate of widows, 
whole deſtitute ſituation calls for the ſpecial protection of the law. 24ʃy, 
If the uſer of the diligence be in mora, i. e. if he hath taken no ſtep 
for a conſiilerable time to perfect his diligence, he is conſtrued to have 
relinquithed or abandoned it; and conſequently the debtor may after- 
wards grant voluntary deeds, which will be effectual to the grantee, 
Fuly 23. 1674, Johnſton, 

17. It may be thought, that a decree of appriſing recovered by the 
creditor, does not extinguith the quality of litigious, which the ſub- 
JeQs appriſed had received by the denunciation ; yet if the appriſer 
ſhall, even after decree, neglect for any conſiderable time to perfect his 
Tight by {ciſin, or at leaſt by a charge againſt the ſuperior to enter him, 
voluntary deeds may afterwards be granted by the debtor, which the 
law will prefer to the appriſer, Spotti/ww. p. 43. in fin. Hamilton; St. b. 3. 
t. 2.21. A neglect of four years after the date of the decree, has 
been adjudged ſufficient to conſtitute the debtor in mora, March 29. 
1636, E. Gul/oway *, A decree of apprifing, being a judicial or legal 
diſpoſition, includes, according to the common nature of diſpoſitions, 
even before it be perfected by ſeiſin, a right to ſuch of the rents of the 
lands appriſed as fall due after its date; for which the appriſer may 
ſue the tenants and other poſſeſſors, 1621, c. 6. And becaule all legal 
conveyances are complete ex ſua natura, without intimation, therefore 
an appriſer is equally preferable on the rents, in competition with poſ- 
terior arreſtments, or other perſonal rights, as an aſſignee whoſe right 
was perfected by intimation would be, 1%. b. 3. f. 5. F 5. Neither 
can it be objected in ſuch caſe againſt the appriſer, that he has deſert- 
ed his diligence by failing to obtain infeftment ; becauſe his right to 
the rents, in competition with arreſters, was fully perfected by the de- 
_ cree itſelf; and a right already complete as to certain effects, cannot be 
made more complete, as to thoſe effects, by any farther ſtep of dili- 
gence, Feb. 23. 1671, Lo. Juftice-Clerk. But though an appriſer was 
thus entitled, by his decree, to enter into the immediate poſſeſſion of 
the rents; yet de praxi he was not indulged with the right of remov- 
ing tenants ; which, however, is a practice that has been already ob- 
ſerved to be hardly reconcileable to the other legal rights included in 
the common notion of diſpoſitions, ſupr, t. 6. F 52. 

| 18, Appriſers 


An annualrenter was preferred to a creditor whoſe debt was ſecured by adjudication 
near three years prior to the infeftment of annualrent, and within year and day of an ad- 
judication made effectual by ſeifin, the adjudger during that period having neither been in- 
feft, nor taken any ſtep to obtain infeftment, Nov. 26. 1764, Walter Scut contra Ducheſs of 
Deuglas. 


during the legal, though he neither charge the ſuperior, nor enter to the poſſeſſion. 
Elucidations, Art. 19. cbs; 


Lord Kaimes, however, doubts whether mora can be imputed to an adj 3 8 
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18. Appriſers muſt, as the old law ſtood, have ſuſſcred confidera- 
bly, if they did not exerciſe this their right of poſſeſſing the lands, and 
gathering the rents; for as the exaction of intereſt was not lawful be- 
fore the Reformation, their right was redeemable, by 1469, c. 37. 
whether they poſſeſſed or not, on payment of the bare principal ſum, 
with the expence of diligence; and when an appriſer allowed another 
to poſſeſs. the only remedy competent to him was an action againſt 
the paffoſſor, Which might have proved fruitleſs through the poſſeſ- 
ſor's bantroptcy. But, by 1621, c. 6. the debtor's right of reverſion 
is burden with the payment both of the principal ſum and intereſt: 
which obtains, though the not payment of the intereſt ſhould have 
proceeded from the choice made by the appriſer not to poſſeſs, when 
it was inehis power; for the law gives him the option of either alter- 
"native. 1 In 5 
419. As:creditors were, after the Reformation, entitled not only to 
their principal ſum, but to the paſt intereſt due upon it, where the 
ground-of debt bore a clauſe of intereſt ; the principal ſum and inte- 
reſt Were in the cafe of appriſing, accumulated by the decree into 
one ſfum, which carried intereſt during the not. redemption, of the 
lands. Appriſers, therefore, being truly purchaſers under reverſion, 
ſupr. & 2. enjoyed the rents of the appriſed lands, in ſatisfaction or in 
/olutum of the intereſt, in caſe they choſe to poſſeſs during the legal, 
without any obligation to account to the debtor for the rents, in ſo 
far as they exceeded the intereſt, towards payments of the capital. 
And this was molt equitable, as long as ſuch a proportion only of 
the debtor's lands was appriſed as correſponded to the debt. But af- 
ter 2pprimgs bad the ettect of carrying off the whole of the debtor's 
lands, this doctrine became the ſource of groſs oppreſſion; for the 
debtor was, after the clapſing of ſeven years, deprived thereby of his 
property for ever, though the appriſer had received more of the rents 
during the currency of the legal than amounted to his whole claim, 
principal and intereſi: it was therefore enacted by the aforefaid ſta- 
rute 1621, that appriſers ſhould have right, during the legal, to no 
more of the rents than correſponded to the intereſt of the debt; that 
the ſurplus rents ſhould be applied towards the extinction of the prin- 
cipal ſum ; and that, in caſe the whole rents re&ived by the appri- 
ſer during the legal amounted to the principal, ſum contained in the 
appriſing, with the intereſt, compoſition to the ſuperior, and expence 
of diligence, the lands ſhould return to the debtor. The ſame ſta- 
tute provides, that if the lands be appriſed from a minor, the ap- 
priſer ſhall have right to the full rents, after the expiring of the com- 
mon legal of ſeven years, till the debtor's age of twenty-tive, without 
any account, though theſe yearly rents ſhall exceed the yearly inte- 
reſt of the debt; but this part of the act was repealed by a poſterior 
ſtatute, 1663, c. 10. By the conception of this laſt act, one may be 
apt to take it for a declaratory law; for the words are, Ratifies the act 
1621, and declares its meaning to be, &c. But it truly abrogates it; for 
it enacts, That minors ſhall be obliged. only, for the intereſt of the 
ſums contained in the apprifings led againſt them, and that they ſhall 
not loſe the right to tha. ſurplus rents of the lands during their mino- 
rity of ewenty-one years. From this expreſſion. in þ at 1663, limit- 
ing the debtor's minority to twenty-one year 765 t may ariſe, 
whether the debtor is entitled, by the preſent AW. to the ſurplus 
rents between his age of twenty-one and twenty-five, to which laſt 
term the legal reverſion had been prorogated in fayour of minors by 


the act 1621 ; which queſtion has not yet, that I know of, received 
the 
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the determination of our ſupreme court. Becauſe it behoved the ap- T. XII. 
priſer, by the act 1621, where the rents exceeded the intereſt of the 
debt, to apply the excreſcence towards payment of the capital, it is 
equitably provided, that if, on the contrary, the rents ſhall not amount 
to the intereſt, the debtor muſt pay the whole debt, principal and in- 
tereſt, before redemption ; ſo that all the intereſt unpaid 1s a charge on 
the right of reverſion. If the ſmalleſt part of the claim ſhall remain 
due at the expiration of the legal, the whole ſubjects appriſed are, in 
ſtrict law, carried irredeemably from the debtor: yet the court of ſeſ- 
Hon, where it appears that the debt is paid off to a trifle, may poſſibly, 
from their pretorian power, ſoften that rigour, and declare the appriſ- 
ing extinguiſhed. 1 
20. If an appriſer ſhall, in virtue of his prior diligence, debar ano- The appriſer 
ther creditor from poſſeſſing while the legal is yet current, he is ac- muſt —_ 
countable, while he continues his poſſeſſion, for thoſe rents from eee. 
which he has excluded the competing creditor by the force of his own of the debt- 
title, not only for what he hath actually received, but for what he 3 
might have received, Feb. 11. 1636, Colguboun. Nay, he muſt account of his debt. 
in the ſame manner to the debtor, where he has begun to poſſeſs on 
his apprifing, without any decree preferring him to another creditor ; 
For his bare poſſeſſion excludes the debtor from receiving the rents, 
Fan. 2. 1662, Scon; and the creditor's title of poſſeſſion, which in its 
nature excludes all other creditors, is equivalent to a decree of the 
Judge, preferring him to the full and total poſſeſſion. The appriſer, 
therefore, during this excluſive poſſeſſion, muſt be charged, as a ſtew- 
ard, for the rents of his debtor's eſtate, according to a full and com- 
plete rent-roll, and get credit only for ſuch of them as he ſhall not be 
able to make effectual after uſing the proper diligence. As the debtor, 
when he makes a payment to his creditor in caſh, has a right to de- 
mand credit for the full ſum paid to him; ſo payment, when it is 
made to the creditor, (no matter whether he be an appriſer or not), 
out of the rents of the debtor's eſtate, muſt be eſtimated by its real 
value at the time of delivery : and, for that reaſon, he muſt charge 
himſelf with the rent received by him; not merely at the rate of the 
ſheriff-fiars, or according to the prices at which he may have thought 
fit to diſpoſe of it to another; but at the full value of it at the time 
the delivery was made; the extent of which cannot, by any ſubſe- 
quent act, be affected to the prejudice of the debtor, on whoſe ac- 
count it was delivered. If the appriſer, or other creditor, after hav- 
ing entered into the ſole and total poſſeſſion of his debtor's eſtate, be 
afterwards diſturbed in it, either by the methods of law or force, or 
by the promiſcuous intromiſſions of the debtor, or any creditor, he 
is accountable, not by a full rental, as in the former caſe, but barely 
for what he hath received, till he again recover the peaceable and total 
poſſeſſion, Jan. 20. 1681, Burnet, If an appriſer ſhould, inſtead of 
applying the ſurplus rents towards the extinction of his capital ſum, 
pay them to the debtor, the debtor who received them muſt give the 
appriſer credit for them, in the accompt off his intromiſſions; but in a 
queſtion with a poſterior appriſer, who hath an intereſt that the debt 
due to the firſt ſhould be paid off quamprimum, theſe ſurplus rents, 
which the firſt appriſer paid to the debtor,. muſt be applied to the pay- 
ment of his own principal debt. | 
21. The court of ſeſſion is authoriſed, by 1661, c. 62. to reſtrict the Reſtriction of 
appriſer's poſſeſſion, at the ſuit of the debtor, to ſuch part of the lands — 2 
appriſed as anſwers the intereſt of the debt due to him, if the debtor {he fuir of the 
be willing to ratify the appriſer's poſſeſſion, and deliver to him the debtor. 
Vol. I. 5M : title= 
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title-deeds of the lands to which the poſſeſſion is reſtricted. Though 
the firſt clauſe of this ſtatute, relative to debtors in perfonal debts, 
was without doubt temporary, the clauſe by which the appriſer's poſe 
ſeſſion is thus reſtricted, was found to be perpetual, Nr. Falc. 84. This 
reſtriction was, by the practice immediately ſubſequent to the ſta- 
tute, adjudged to be a privilege perſonal to the debtor, which could 
not be pleaded by poſterior creditors, July 28. 1671, Murray; yet by 
a later deciſion, Mu. 1728, La. Kirkhouſe, the poſſeſſion of an appriſer 
was reſtricted at the ſuit of a widow who could not otherwiſe have ac- 
ceſs to the debtor's funds, for the payment of a perſonal claim of ali- 
mony, which was excluded by the appriſer's preference. 

4 22+ The right to the lands after elapſing of the legal reverſion, 1s 
carried irredeemably to the appriſer, who therefore poſſeſſes from that 

ied without account, not as creditor in a debt, but as proprietor 
of the ſubject appriſed ; ſee 1690, c. 10. Though therefore the legal 
right of reverſion ſhould be kept open through ſome defect or infor- 
mality in the diligence, yet the appriſer, poſſeſſing after the expira- 
tion of the legal term, is not bound to reſtore the intermediate rents 
which he has bona fide received as proprietor, between the expiration 
of that legal term, and his being interpelled by a citation at the ſuit 
of the debtor, or ſome competing creditor, though his debt ſhould be 
overpaid. by. fuch intromiſſions: but he is obliged to impute them 
towards the payment or extinction of his debt, Ames, 18. 

23. Though an appriſing, without ſeiſin, where it is not relinquiſhed 
by the creditor, is preferable to the voluntary deeds of the debtor 
granted after the denunciation of the lands, it cannot come in com- 
petition with real rights or dihgences, which are founded on deeds 
granted, or debts contracted by him, previouſly to the denunciation, 
if they be completed before infeftment taken by the appriſer ; becauſe 
ſuch rights are truly neceilary, the debtor having been laid under a 
neceſſity of completing them by an antecedent obligation. Thus, a 


Tight of annualrent, proceeding on a bond granted before 4 


tion, if perfected by a ſeiſin prior to that which is taken upon the 
appriſing, is preferable to the appriſing, S.. ö. 3. 7. 2. 21. Jo give 
full effect, therefore, to an appriſing, as a proper feudal right, in com- 
petition with ſuch real rights, or with appriſings proceeding on debts 
contracted before the denunciation, the appriſer muſt obtain charter 
and ſeiſin from the ſuperior of the lands appriſed; and in ſuch com- 
petitions, the right firſt completed by ſeiſin is, in the common caſe, 
preferable. Y if the appriſer has done all in his power to obtain 
ſeiſin, ex. gr. if he has charged the ſuperior to receive him, he will be 
preferred to an appriſer whoſe charge is poſterior to his, though he 
who gave the laſt charge ſhall have obtained the firſt ſeiſin: for the 
law has not put it in the power of the ſuperior, partially to prefer 
whom he pleaſes, by poſtponing the infefment of one creditor, and. 
receiving another ; but has juſtly, granted the preference to thoſe who 
appear to have been firſt in dilgence, Jan. 31. 1632, Ferguſon. Nei- 
ther is it in the debtor's power, more than in the fuperior's, to diſ- 
appoint or fruſtrate the preference of a creditor who is inſiſting in 
his diligence of appriſing, by any indirect device, from partial favour 
to another creditor, Nov. 28. 1628, Berthwick., In appriſings of lands 
holden of, the crown, the appriſer ſometimes takes a notorial inſtru- 
ment, upon offering his fignature in exchequer, to prevent the offi- 
cers of that court from ſtaving off the paſſing of his charter: and 


| Wes after ſuch ee by one — a _ ſhall never- 
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theleſs be granted to another, it cannot hurt the right of the protelter, TI r. XII. 
unleſs he ſhall afterwards abandon his diligence. — 
24. The year's rent payable by the appriſer to the ſaperigt Who Compoſition 
enters him in purſuance of the act 1469, is called the compoſe tion to the E * — 
ſuperior ; and it is in ſtrict law due, without regard to the extent of —— he 
the debt on which the diligenee' is led. But as this fell heavy upon appriſer. 
appriſers whoſe debts were ſmall in proportion to the value of the 
lands, it is frequently modified, ex equitate, far below its true worth, 
according to circumſtances, March 30. 1637, Paterſon. In computing 
it, all the real burdens affecting the lands, whether conſtituted by the 
law, or confirmed by the ſuperior, ought to be deducted. Where an 
appriſer is excluded from the rents by a liferenter, he is not bound 
to pay the compoſition while the liferent ſubſiſts; becauſe, during 
that period, he can get notlung by his diligence, July 18. 1633, Baird. 
If the right appriſed from the debtor be a bare ſuperiority, it Has 
been decided, that the debtor's ſuperior is entitled only to i _=_ $ 
feu-duty for entering the appriſer ; becauſe, in theſe, the feu düt 
the only rent xeſerved to the appriſer's debtor, and conſequently the 
only rent to which/the appriſer is entitled in virtue of his diligence, 
Feb. 15. 1634, L. Monkton. Though many appriſers ſhould charge 
the ſuperior to infeft them, the ſuperior has right ta no more than 
one year's rent for all-of them put together ; for all of them conſti- 
rate only one right to the lands appriſed; ſince, if any one of them 
ſhall carry the full right, that one muſt exclude all the reſt. If the 
appriſer who has paid the year's rent for his entry, ſhall afterwards 
have his apprifing caſt upon a nullity, the ſecond appriſer, fiuce he has, 
in that caſe, the ſole benefit of the diligence and infeftment, ought to 
repay to the firſt the whole compoſition paid by him to the ſuperior, Ju- 
ly 22. 1628, Lo. Borthwick. Superiors, by our more ancient practice, 
did not conſider themſelves as bound to enter ſuch appriſers as could 
not inſtruct the right of their author, from whom they had appriſed: 
but this is not admitted as a ſufficient defence by the later deciſions; 
becauſe an appriſer is not preſumed to be maſter of his debtor's title 
deeds. Nay, a ſuperior mult enter the appriſer on a charge, though 
the ſuperior himſelf ſhould be in poſſeſſion of the lands, or mould 
claim the property of them under a ſeparate title, July 17. 1632, 
Black. But this act of the ſuperior not being voluntary, but an act 
of obedience to the law, does not weaken or tncroach upon anx right 
formerly competent to himſelf in the ſubject ; for hg enters the ap- 
priſers with this quality, which, though it ſhould ndt be expreſſed, 
is always implied, Referring bis own right, and that of every other per- 
ſon. In lands holden of the crown, the compolition is re lated, not 
according to the rent of the lands, but in proportion to the principal 
ſum appriſed or adjudyed for. Where that ſum does not exceed 
10,000 merk3 Scots, one per cent. is only demanded, though that 
compoſition ſhould be leſs than the ſixth part of the valued rent, which 
the crown exacts from ſinguiar ſucceſſors by voluntary purchaſe, ſupr. 
t. 7.4 6.; and where the capital exceeds that ſam, the compoſition falls 
ſtill jower, to an half per tent. 
25. Where a ſuperior refuſed to enter the appriſer, the appriſing Where the 
was, by the old practice, preſented to the court of ſeſſion to be ap- Fr nn enter 
heed by them, Hop. Min. Pr. © 274. upon which approbatory de- the appriſer. * 
cree, or, as it was called, allowance, three conſecutive precepts were | 
ordained to be directed to the ſuperior, commanding n in dif- 
ferent ſtyles, to receive the appriſer, Cr. lib. 3. dieg. 2. F 20.; the laſt, 
under this certification or * chat if he did _ give obe- 
dience, 
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dience, the appriſer, paſſing him by, might purſue the ſame method 
againſt the next higher ſuperior ; whom it behoved, in that caſe, /up- 
plere vices, to fill up the place of che immediate one, and receive the 
ſubvaſſal. But ſuch entry by the mediate fuperior, being barely an 


act of obedience to the law, like the one ſtated in the preceding ſec- 


tion, cannot be conſidered as voluntary, more than that other; nor 
deprive him of the caſualties which may afterwards happen to fall by 
the death or delinquency of his immediate vaſſal; or abridge him of 
any other right that might have been competent to him if the ſub- 
vaſſal had been entered by his own immediate ſuperior. That thoſe 
Precepts deſcribed by Craig were no other than letters of four forms, 
appears from 1647, c. 43. which, upon a recita], that appriſers were 


put to unneceſſary expence, by uſing letters and charges of four forms 


Regiſtration 


of allowances 


.of APPT iſings. 


; Where a cor- 
poration 13 
the appuicr. 


again: their ſuperiors, ſubſtitutes in their room ſimple charges againſt 
them, upon letters of horning on twenty-one days: and though this 
ſtatute fell under the reſciflory act of Charles Ii. and was not revived 
by any law after his reftoration, the uſage thereby introduced has been 
in obſervance ever ſince. If the next higheit ſuperior alſo refuſed, it 
behoved the appriſer to apply to the next after him in order, and fo 
from one ſuperior upward to another, till he came to the Sovereign; 
who never refuſes to reccive any vaſſal, upon payment of the compoſi- 
tion eſtablifhed in exchequer. 

26. As it is of the higheſt importance to creditors and purchaſers 
to know what appriſings are led againſt thoſe to whom they are to 


lend their money, or from whom they intend to purchaſe lands, the 
privy council, by an act, February 1636, directed the full tenor of 


appriſings to be recorded. This having been attended with great ex- 


pence, it was prohibited, by 1641, c. 54; and in its place the clerks 
to the bills were ordained, for the information of the lieges, to enter 
into a record, within ſixty days after their dates, a note, or, as Stair 


explains it, b. 3. J. 2. \ 25. the allowance of every appriſing, contain- 
ing the ſum for which it was led, the lands appriſed, the names of 
the appriſer, debtor, ſuperior, and meſſenger, and the dates of the 
cxecutions. That act was revived, by 1661, c. 31. with this certifica- 
tion annexed to it, That poſterior appriſings, if allowed and record- 
ed within the ſtatutory time before prior ones, ſhould be preferable, 
according to the dates of the allowance and regiſtration. And thus, 
allowances, which were firſt calculated for the ſingle purpoſe of com- 
pelling refractory ſuperiors to their duty, came at laſt to be conſider- 
ed as a proper method of making all appriſings public, and as a ground 
of preference in a competition with co-appriſers. The laſt words of 
this act 1661 contain a ſaving clauſe, in the following words: With- 
eut prejudice to any farther dili gence, by infeftments, or charges againſt the 


Juperiors, according to the priority or peſteriority thereof, prout de jure: 


and indeed by the nature of the right, the regiſtration of a ſeiſin that 
follows upon an appriſing, muſt fully make up for the want of the re- 
giſtration of an allowance. 

27. The court of ſeſſion have by repeated deciſions explained the 
above ſtatute, 1469, obliging ſuperiors to receive appriſers as their 
vaſſals in the lands appriſed, in the utmoſt extent the words could 
bear; and have found, that that obligation loſt nothing of its force, 
even in the caſe of corporations who had adjudged their debtor's 
lands, and in that character demanded an entry from the ſuperior, 
Dalr. 96.; July 24. 1713, Univ. of Gliſgorv. By theſe judgements, ſu- 
periors might, by the fact of another not conſented to by themſelves, 


ſuffer the loſs of all their caſualties; for a corporation never dies, nor 
marries, 
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marries, nor is minor. But as the laſt of theſe deciſions was reverſed T ' T7. XII. | 


upon appeal, it would ſeem that ſuperiors are not obliged, even at this 
day, to enter corporations who have adjudged, notwithſtanding the 
ſtatute 20? Geo. I. obliging them to receive all diſponees ; which, as 
harh been already obſerved, was enacted merely for tae more expedi- 
tious making up the titles of fingular ſucceſſors. Lord Stair's pro- 
poſal, b. 2. f. 3. $41. of compelling the adjudging corporation to make 
over their right to a truſtee, by whoſe death or delinquency the ſupe- 
rior, may be entitled to his caſualties, is particularly cenſured in the 
pleadings upon the deciſion laſt quoted in 1713. A ſuperior may get 
free from the obligation he lies under of receiving an appriſer, by 
making payment to him of the debt on which the appriſing proceeds; 
and if the debt exceed the value of the lands appriſed, by paying him 
a ſum equal in value to the lands, and taking a conveyance of the ap- 
prifing in his own favour, 1469, c. 37. For where the ſuperior, who 
is the domiprs direfius of the lands, offers to the creditor the juſt va- 
lue of the ſubjet affected by his diligence, the obligation ought to 
ceaſe, But this privilege, called retractus feudalis, is not competent to 
the ſuperior after the legal of the appriſing is expired; for the appri- 
ſer's right becomes from that period irredeemable ; and as the vaſſah 
who is the debtor, cannot afterwards redeem the lands, neither can the 
ſuperior, who comes in his place. 


28. Certain kinds of appriſing are complete without ſeiſin. Firſt, Certain ap- 


A bare decree of appriſing carries the full right of thoſe heritable 


ſubjects belonging to the debtor, which were not perfected by ſeiſin, ſeiſn. 


though capable of it, but continued perſonal in him; for there can 
be no warrant for granting ſeiſin on ſuch appriſings. 2dly, In like 
manner, when the ſubject appriſed from the debtor requires no ſeiſin 
to perfect it, ex. gr. a leaſe, or a right of reverſion, it muſt be carried 
by a ſimple appriting: for where ſeiſin is not neceſſary to the firſt 
conſtitution of a right, it cannot be neceſſary to its conveyance ;z and 
appriſing is nothing but a judicial conveyance of the right appriſed. 
On this ground, ſecond appriſings, i. e. appriſings of ſubjects which 
have been already appriſed by another creditor, require no ſeiſin, even 
where ſciſin would have been neceſſary to veſt the right appriſed in 
the- firſt appriſer. For underſtanding this, it muſt be obſerved, that 
by the old law the firſt appriſing, when perfected by ſeiſin, diveſted 
the debtor of the property, and conſequently excluded all poſterior 
appriſings: but becauſe it was competent to the debtor to redeem the 
firit appriſer's right by payment, ſecond appriſers, who appriſed all 
the right competent to their debtor in the lands, carried to them- 
ſelves by their diligence the right of reverſion, or faculty to redeem; 
and as rights of reverſion, being merely perſonal, required no ſeiſin, 
therefore poſterior appriſers were, without the neceſſity of taking in- 
feftment, preferable according to their dates, G July 22. 1675, 
Boyd. Yet it might have been prudent, even for ſecond appriſers to 
take infeftment. The firſt lappriſing might have been null, ort might 
have been paid by intromiſſions within the legal; and wherg th firſt 
appriſing was either derlared void, or extinguiſhed by payment, the 
ſecond appriſing came ii place of the firſt; upon which ſecond, if 
ſeiſin was not taken, the xreditotr in an appriſing poſterior to that ſe- 
cond, might getthimſelf firſt infeft, and ſo be preferred: and though 
there ſhould beito ihtzard from any ſubfequent appriſing, it has been 
already obſervet}, that no purchaſer of lands, whether voluntary or 
judicial, cang by the practice of our courts, remove tenants before he 
be inteft. | 

Vol. I. 4 e 29. Stair 
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29. Stair is of opinion, that an appriſing led by a ſuperior requires 
no ſeifin ; becauſe the ſuperior's ſeiſin of the lands, which {till ſub- 
ſiſts notwithſtanding the right of property granted by him to the 
vaſſal, recovers its full force when that right is again brought back 
to himſelf by the judicial ſentence of appriſing; which therefore has 
the effect of conſolidating the property with the ſuperiority : and 
hence his Lordſhip infers, that an appriſing or adjudication by the 
ſuperior is, without farther diligence, preferable to all appriſings of a 
poſterior date, though perfected by ſeiſin, 6b. 3. J. 2. $23. But, firfl, 
Conſolidation, when applied to this caſe, appears inconfiſtent with 
feudal rules: for appriſing is no better than a legal conveyance ; and 
as no voluntary conveyance of the property to the ſuperior hath the 
effect per ſe of conſolidation, without a reſignation of the property ad _ 
remanentiam by the vaſſal in his favour, duly regiſtered; neither can 
it be affected by the ſuperior's appriſing, which admits not of reſig- 
nation till he be firſt int eft upon his own precept. 24, The act 1661, 
to be explained next ſection, requires either infeftment, or a charge 
againſt the ſuperior to make an appriſing effectual, without diſtin- 
guiſhing between appriſings led by the debtor's ſuperior and by his 
other creditors: ſo that, from the paſſing of that act, the ſuperior who 
appriſes has no colour for pleading any peculiar privilege or ground of 
preference over other appriſers. | | 

o. Though ſecond appriſers had a right to redeem their debtor's . 
lands from the firſt, few had money ſufficient for that purpoſe ; and 
hence it frequently. happened, that the firſt appriſer either carried 
the debtor's whole eſtate to himſelf, or he conveyed his right, per- 
haps for a trifling conſideration, in favour of the debtor's apparent 
heir, or of a truſtee for his behoof, to the utter excluſion of all the 
other creditors, though equally onerous. «To cure theſe two evils, 
reſulting from the unequal preference of creditors, and from the de- 
vices of apparent heirs, the act 1661, c. 62. was enacted ; by one 
branch of which, all appriſings led, either before the firſt effectual 
appriſing, or within year and day after it, are made preferable pari 
paſſu ; and ſuch appriling as is preferable to others in reſpect of the 


firſt infeftment, or of the firſt exact diligence for obtaining it, is de- 


clared to be the firſt effectual appriſing. The year and day runs 
from the Care of the decree of appriſing, and not from the date of 
the ſeiſin, or of the diligence to obtain feifin, July. 1671, L. Balfour 
which interpretation is favoured, not only by the words of the act, 
but by the intention of the legiſlature, to allow a reaſonable time 
from the date of the firſt effectual appriſing, rc creditors living at 
a diſtance, for carrying on their diligence againſt the common debtor, 
The deſcription given in the ſtatute of the firit effectual appriſing, 
has been explained by ſome lawyers ſo as to exclude all appriſings of 
rights which require no infeftment, or on which no ſeiſin has fol- 
lowed, from being included under this pari paſſu preference; becauſe 
no ſciſin can proceed on ſuch appriſings, by which they may be 
made effectual. But as the reaſon inductive of this enactment 
is equally applicable to all apprifings, the character there given of 
an effectual appriſing is not to be accounted adequate, but rather as 
an inſtance or example taken from the moſt common caſe. Our de- 


ciſions have therefore extended this pari paſſu preference to the ap- 


priſings or adjudications even of perſonal rights: and as. in theſe, 
the firſt in date is, by the nature of the right, the firſt effectual 
adjudication, all adjudications within year and day of that firſt, 
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are preferred with it pari paſſu, Dec. 1725, Sir Th. Moncreiffe ; Nov. 19. 
1734, Jackſon. : 

31. The exact diligence to obtain infeftment, by which an appriſing 
may be rendered effectual, is different, according to the different ſu- 
periors of whom the lands are holden. If they are held of the crown, 
the preſenting of a ſignature in exchequer is ſufficient ; if of a ſubject, 
a charge given to that ſubject to enter the appriſer, makes the diligence 
effectual. The ſtrong effect given by this act to the preſenting of a 
ſignature, or to a charge uſed againſt a ſubject- ſuperior, is intended 
merely to regulate the preference of appriſers among themſelves, but 
by · no means to alter the nature or condition of feudal rights. Hence, 
though a charge given to the ſuperior 1s by the ſtatute made equiva- 
lent to a ſeiſin, in a queſtion between co-appriſers, it has no ſuch. ef- 
fect in a competition with an infeftment of annualrent, or any other 
voluntary right perfected by ſeiſin, Pr. Falc. 58.; Kames, 48. Hence 
alſo a widow's terce 1s preferable to an adjudication upon which the 
fuperior has been charged, Kames, 56. And on the ſame ground, 
ſuch adjudication, being but a perſonal right, muſt be carried by a 
general ſervice notwithſtanding the ſtatute. Nay, though an ap- 
priſing or adjudication ſhould be perfected by ſeiſin within year and 
day after the date of an infeftment of annualrent, the annualrent- 
right is by the ſame rule preferable, to the utter excluſion of the ap- 
priſing. 

32. On this head, a caſe occurred, not a little perplexing, obſerved 
by Lord Stair. An appriſing was led againſt a debtor's lands, on which 
ſeiſin followed immediately; a right of annualrent was ſoon after 
granted by the debtor on the ſame lands; and after ſeiſin was taken on 
that right, a ſecond appriſing was deduced againſt them within year 
and day from the date of the firſt. By a known feudal rule, the firſt 
appriſing which was perfected by ſeiſin, prior to the right of annual- 
rent, is preferable to it; and the right of annualrent, though totally 
excluded by the firſt appriſing, is, by the ſame rule, preferable to the 
ſecond ; nevertheleſs, the ſtatute 1661 expreſsly prefers the firſt and 
ſecond apprifings par: paſſu. The court, in a queſtion that appeared ſo 
involved in contradictions, preferred all the three pari paſſu, Feb. 6. 
1673, L. Coalfton. It muſt appear, however, on a due conſideration of 
the ſtatute, that the right of annualrent ought not to have been brought 
under the parti pa//u preference eſtabliſhed among appriſers. It ſhould 
have been ranked after the firſt appriſing, and, before the ſecond, as if 
no ſuch enactment had been made. The firſt appriſer, on the other 
hand, ought to have been decreed to communicate to the ſecond, only 
ſuch part of the ſum for which he was ranked, as he would have been 
cut out of, if no right of annualrent had been in the field; ſince the 
ſecond appriſer had himſelf to blame for ſuffering that right to inter- 
vene between the firſt appriſer and him, which he might have pre- 
vented by a more early diligence. The later deciſions have reduced 
this matter to its true principles, Jan. 20. 1709, Cred. of Langton ; Feb. 
1730, Campbell, obſerved in Dict. i. p. 184. ; ſee Ey upon Vinco vin- 
centem. 

33. The act 1661 declares, That all appriſers within year and day 
of the firſt effectual one, ſhall be preferred pari paſſu, as if one ap- 
priſing had been led for the whole ſums contained in all of them: 
the ſeiſin therefore, or charge, which makes the firſt appriſing effec- 
tual, is by the law itſelf communicated to the reſt; and fo becomes 
a common right, and is conſidered, fictione juris, as if it had proceed- 
ed upon every one of them, As a conſequence of this, the firſt ap- 
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Book II. priſer cannot at pleaſure paſs from his diligence, to the prejudice of 
the other appriſers, to whom the law gives an equal intereſt in it 
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are redeem- 


able by poſ- 
terior appri- 
ſers within 
ten years. 


with himſelf, Jan. 28. 1676, Macturg : and though the debt 


due to 


him ſhall be paid off, his appriſing is not extinguithed as to all effects, 
but ſubſiſts as to the other appriſings within year and day of it, Nov, 
7. 1679, Straiton. All the appriters within year and day of the firſt 


effectual one, have the benefit of the diligence uſed on it, 


as well 


after as before the expiring of the legal; for neither our ſtatutes nor 


deciſions diſtinguiſh between theſe two periods, Aames, 19. 


Hence 


an appriſing, after the legal is expired, muſt be a quite different kind 
of right, in regard of the debtor, and with reſpect to co-appriſers. 


In a queſtion with the debtor, it is an irredeemable right of 


proper- 


ty; but in a competition with co- appriſers, it reſolves into a ſimple 
ſecurity, as if the legal were not expired; for all the appriſers joined 
rozether are but ſo many creditors, equally entitled to the poſſeſſion 
of their debtor's eſtate. Nevertheleſs, if one of the appriters ihall ac- 
tually enter into the poſſeſſion, he has the ſole benefit of his own in- 
tromiſſions, without any obligation to account to his co appriſers; 
for though all of them have an equal title to poliets, yet whoever does 
not inſiſt for poilethon upon his title, has himtelt to blame, Yuly 17. 


1675, Boyd; Fount. Jan. 4. 1695, Wallace, The whole expence diſ- 


buried by the firſt effectual appriſer, in leading his appriſing, and 
carrying on the diligence for making it effectual, including the com- 
poſition to the ſuperior, muſt by the ſtatute be replaced to him, by 
the poſterior appriſers within year and day, Who claim the benefit of 


that firſt appriſing; and not barely ſuch a proportion of it a 
ſponds to the amount of their ſeveral debts ; for that is all the 


S Corre- 
recom- 


pence the firſt gets for bringing in theſe others par: paſſu with him- 


felf, Feb. 5. 1663, Graham: and though only one of many poſterior 
appriſers ſhould claim the benefit of the firſt diligence, that one muſt 
pay the whole expence, reſerving his recourſe againſt the reſt, in caſe 
any of them ſhouid afterwards claim it. The ſtatute regards ſuch ap- 


priſings only as are within year and day of the firſt: the prefe 
thoſe that are not Jed till after the year, 18 governed by the 


rence of 
former 


law, (ſtated /upr. d 28.), relative to the preference of ſecond and poſ- 
terior apprifers ; ſo that the firſt of them in date excludes the ſecond, 
the ſecond excludes the third, ec. GO July 22. 1675, Boyd, And 


this doctrine hath been confirmed in a late caſe, where, after 


the firſt 


efteQual adjudger was infeft, three or four adjudications were deduced 


of different dates, without year and day of the firſt, upon 
which diligence was uſed for obtaining ſeiſin; and, laſtly, an 


none of 
adjudi- 


cation was recovered, upon which charter and ſeiſin followed. The 


court preferred the adjudgers not infeft according to their da 
fore the adjudger infeft, in regard his adjudication was the laſt 
linw, Jan, 27. 1756, Cred. of Bayne of Tulloch, 


tes, be- 


in date, 


34. By another clauſe in the fame ſtatute, all expired appriſings 
aſſecting the debtor's eſtate, and purchaſed by his apparent heir, are 
declared redeemable within ten years after the purchaſe by poſterior 
appriſers, for the ſums truly paid for them by the heir. This part 
of the act being deſigned to diſcourage and obviate the fraudulent 
devices of apparent heirs, has been, by a liberal interpretatian, ex- 
tended to caſes not expreſſed in the letter of it. Thus, the enact- 


ment has been declared to ſtrike againſt purchaſes made by 
parent heir during the life of his anceſtor, though no heir 


legal ſenſe apparent till the death of the anceſtor, June 19 


an ap- 
is in a 
- 1668, 
Burnet ; 
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Burnet ; and againſt appriſings purchaſed within the legal, though Tr. XII. 


the enacting words are limited to expired appriſings, Fount. Feb. 26. 
1685, Campbell, Thus alſo the right of redemption hath been ex- 
tended to perfonal creditors, July 11. 1671, Maxwell; and the ten 
years allowed to the appriſers for redeeming, have been conſtrued to 
commence, not from the date of the purchaſe, but from the publica- 
tion of it by ſeiſin, or ſome other open deed, by which the purchaſe 
might be known, Pr. Falc. 67, But all the doubts which might have 
been moved on this branch of the act, are now obviated by 1695, 
c. 24. by which an apparent heir's poſſeſſion of his anceſtor's eſtate, 
or his voluntary purchaſe of rights affecting it, is declared to infer a 
paſſive title. A further guard is alſo ſet againſt colluſive devices be- 
tween debtors and their near kinſmen, by a ſeparate clauſe of the 
laſt-cited act 1695, by which adjudications, or other rights affecting 
the debtor's eſtate, acquired by any ſuch near relation of the debtor, 
to whom the debtor's apparent heir may ſucceed as heir, are declar- 
ed to have no effect beyond the extent of the ſums truly paid for 
them, though they ſhould not be redeemed to the world's end. To 
conclude this account of the act 1661, the legal reverſion of all 
appriſings was thereby prorogated from ſeven to ten years. As to 


the clauſe in that ſtatute, ſaving the preference of appriſings led 


upon rights of annualrent, or other debita fundi, vid. ſupr. t. 8. F 37. 

35 The ſeveral grounds of ſetting aſide, reſtricting, and extinguiſh- 
ing appriſings, may be now explained. The effect of them is alto- 
gether loſt by a decree of reduction; which commonly proceeds, 
either where the appriſer's debt is not juſtly due, or where nullities 
or eſſential defects appear in the form of the diligence. But though, 
by the ſtrict rules of law, diligence, where it is not regularly carried 
on in every ſtep, is good for nothing ; yet becauſe it would be too 
rigorous to overthrow the diligence of a lawful creditor funditus, for 
every ſlight omiſſion in point of form, therefore where the objection 


is of leſſer moment, ex. gr. where the intereſt due upon the principal 


ſum is accumulated, and ſo made to carry intereſt from a ſhort day 
or term prior to the decree, the appriſing, though it is not allowed to 
have full force, is ſuſtained, ex equitate, as a ſecurity for the ſums 
truly due; or, as it is uſually expreſſed, the appriſing is reſtricted to 
a ſecurity, Generally the creditor is in this cafe cut off from his 
claim of accumulations, the expence of leading the diligence, and the 


Grounds for 
reducing, re- 
ſtricting and 
extinguiſhing 
appriſings. 


compoſition to the ſuperior, if he has paid it: yet ſometimes the ap- 


priſing or adjudication is ſuſtained, not only for the principal ſum 
and intereſt, but for the accumulations ; eſpecially where the queſtion 
is not with a co-creditor, but with the debtor himſelf, as in the caſe 
of an aſſignee who leads an adjudication bona fide for the whole debt 
aſſigned, though a partial payment has been made to the cedent, which 
could not be known to the adjudger, Nov. 3. 1738, Balfour, Appri- 
ſings and adjudications led by Papiſts, are declared, by 1700, c. 3. in- 
capable of expiring, ſo that they only ſubſiſt for the principal ſum 
and intereſt ; but when they come to be veſted in a Proteſtant, they 
are governed by the common rules. In theſe reſtricted appriſings, 
the right of redemption is not cloſed by the elapſing of the ten years, 
but continues open, and never expires againſt the debtor, who may 
therefore redeem the appriſed lands at any time. 

36. How far appriſings or adjudications may be reſtricted or aſſect- 
ed by the perſonal declarations of the creditor, may be doubted. It 
is certain, that the public records were calculated chiefly for fixing 
the abſolute and irredeemable property of land, to purchaſers, which 
is, of all others, the moſt valuable ſubject of commerce; for the pur- 
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chaſe of appriſings, or of other temporary and redeemable rights, in 
ſecurity of debt, is neither of ſuch importance to the community, 
nor in its nature capable of receiving ſo much benefit from regiſters. 
An appriſer, for inſtance, when he uſes diligence, conſults no records, 
but affects the ſubject appriſed tantum ci tale as it was veſted in his 
debtor. And in the ſame manner, a purchaſer from him cannot be 
ſaid to act on the faith of the records, ſince the appriſing might, pre- 
viouſly to his purchaſe, have been extinguiſhed by the appriſer's diſ- 
charge, or by his intromiſſions with the rents of his debtor's eſtate, 
which can enter into no record; vid. infr. next ſection. It might 
therefore ſeem, that he who purchaſes an appriſing, ꝝtitur jure auctoris, 
and conſequently lies open to all the objections which may be plead- 
In practice, backbonds, or other perſonal de- 
clarations, reſtricting an appriſing, if granted by the appriſer before 
he be infeft, are eflectual during the currency of the legal, even againſt 
his ſingular ſucceſſor infeft upon his conveyance, though ſuch back- 
bonds ſhould continue latent deeds, St. b. 3. f. 2. \ 39.; July 12. 1670, 
Kennedy ; becauſe an appriſing without ſeiſin is a perſonal right, 
which therefore may be reſtricted or charged with perſonal declara- 
tions. But ſuch declarations by an. appriſer after he is infeft, can 
have no effect againſt his fingular ſucceſſors, even within the legal, 
July 6. 1661, Tailfer ; Harc. 310. 

37. An appriling, when it is redeemed from a prior, by a poſterior 
appriſer, is not extinguiſhed ; the right of it is only tranſmitted from 
one creditor to another. In order to its extinction, payment muſt be 
made by the debtor, or by others on his account, either to the origi- 
nal appriſer, or to his aſſignee. Appriſings are thus extinguithed ip/o 
ſacto, without the neceſſity of any decree of declarator, i, By the 
creditor's intromiſſion, during the currency of the legal, with the 
rents of the lands appriſed, to the full extent of his claim, 1621, c. 6. 
24ly, By bonds to the amount of the debt due originally to the debtor, 
of which the appriſer hath received payment, by himſelf or others, 
within the legal, Falc. June 7. 1745, La. Crowdrknows, 3dly, By the 
creditor's diſcharge or acquittance, granted in conſequence of pay- 
ment made in caſh by the debtor himſelf, And in this manner ap- 
priſings may be extinguiſhed without the neceſſity of recording the 
acquittance in the regiſter of reverſions, July 23. 1662, Lo, Fraſer : for 
though appriſings bear ſome reſemblance to wadſets, the renunciations 
or diſcharges of which muſt be regiſtered, by 1617, c. 16.; yet no 
right that is extinguiſhable by bare intromiſſion, (which is not capable 
of entering into any record), can be conſidered as a wadſet, ſo as to 
fall under the enactment of that ſtatute. | | 

38. What has been already obſerved, ſerves to ſhew the different 
ſources from which the inſecurity of a ſingular ſucceſſor, in the pur- 
chaſe of an appriſing or adjudication, may flow, though his right 
ſhould be perfected by ſeiſin. It may be extinguiſhed by the appriſer's 
written renunciation or diſcharge, which need not be regiſtered ; or 
by his intromiſſion with the debtor's effects, which cannot be regiſter- 
ed; or, laſtly, the ſeiſin, which has proceeded on the adjudication 
purchaſed, may poſſibly be a common right to ſupport other adjudi- 
cations led within year and day, to the greateſt extent, in an equal 
degree of preference with that adjudication itſelf, To prevent the le- 
gal of an appriſing from expiring, and thereby preſerve the right of 
reverſion, either to the debtor or poſterior appriſer, it behoves them, 
while the legal is yet current, to make premonition or intimation to 
the firſt appriſer, that he may receive his debt, and to _— the 
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ſums due under form of inſtrument. The order of redemption, and Tir. XII. 


the action of count and reckoning conſ-quent upon it, are, in their 
general nature, the ſame that are uſed in wadſets. But as in appri- 
ſings there is no determinate time mentioned for premonition, nor any 
place expreſſed where the ſums contained in them are to be conligned, 
queſtions upon thoſe points muſt be arbitrary, Sf. 6. 2.7. 10. f 15. An 
action of count and reckoning, and declarator of extinction, brought 
within the legal, by the debtor againſt the appriſer, has the effect of 
prorogating the legal reverſion, or keeping it open, June 26. 1677, 
NRincaid. In this action, the debtor muſt charge himſelf, not only 
with the principal ſum itſelf, and intereſt which is due by him, but 
with the whole expence of diligence incurred by his creditor in reco- 
vering that debt, viz. the ſheriff- fee, the expence of infeftment, and 
the compoſition due to the ſuperior, together with a ſalary to a factor 
or ſteward, if one has been employed for collecting the rents. Nay, 
the appriſer is entitled to the compoſition due to the ſuperior, and to 
the ſheriff- fee, from the debtor, though the ſuperior and meſſenger 
ſhould, from a perſonal regard to the appriſer, have paſſed from their 
ſeveral claims in his favour ; fince the benefit of ſuch gratuities or 
Preſents ought not to be transferred from the perſon favoured, to ano- 
ther for whoſe uſe they were never intended, July 2. 1625, Kincaid. 
The debtor need not, after redemption, be again 1nfeft in the lands ; 
for an appriſing is the ſale of lands to a creditor, redeemable by the 
debtor upon payment. And as all redemptions operate retro, ſo as to 
avoid the fale, as if it had never exiſted, the debtor's ſeiſin mult re- 
vive, and recover all the force that it had originally before the appri- 


ſing was led. 
30. The legiſlature, conſidering, that the greateſt eſtates were, as the 


law ſtood formerly, carried off by creditors appriſing for inconficier- tuted in place 
able debts; that meſſengers, who were the only judges in appriſings, of apprilngs. 
ought not to be intruſted with matters of ſuch importance ; that by Special adju- 
the length of the legal reverſion of ten years, the cultivating of the eations. 


ground lay too long neglected both by the debtor and creditor ; and 
that the diligence of appriſing was moſt expenſive, by loading the 
debtor with penalties and ſheriff-fees, did, by 1672, c. 19. in the 
room of the old form of appriſing by meſſengers, ſubſtitute adjudica- 
tions, which, by that ſtatute, are ordained to be carried on, as ordi- 
nary actions, before the Court of Seſſion. By this ſtatute, not the 
whole of the debtor's eſtate is to be adjudged, but ſuch part of it on- 
ly as ſhall be eſtimated to the principal ſum, and intereſt then due; 
from which this new diligence has got the name of a ſpecial adjudica- 
tion. And becaule the creditor is, by the ſtatute, laid under the ne- 
ceſſity of accepting land in the place of money, a fifth part is added to 
the capital on that account, over and above the compoſition due to 
the ſuperior, and the expence of infeftment; but without penalties or 
ſherif-fees. Upon this decree, the creditor may immediately enter to 
the poſſeſſion of the ſpecial lands adjudged, and receive the rents. 
And becauſe the law conſiders theſe rents as preciſely commenſurated 
to the yearly intereſt of the debt, they therefore extinguiſh the cur- 
rent intereſt, without ſubjecting the adjudger to account for any ſur- 
plus rents. The legal reverſion, which in appriſings was ten years, 
1s in the caſe of theſe ſpecial adjudications reſtricted to five, The 
debror is obliged, by the ſtatute, to exhibit a valid title to the lands 
adjudged, and to deliver it, or tranſumpts of it, to the adjudger, to 
renounce the poſſeſſion of theſe lands, and to ratify the decree of ad- 


judicaticn, that ſo the creditor may have a clear right, and a quiet 
Po ſſeſſion. 
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poſſeſſion. The pari paſſu preference of appriſings eſtabliſhed by the 
act 1661, does not obtain in the ſpecial adjudications founded on the 
act 1672. Where no more is adjudged than that preciſe proportion 
of the debtor's lands, which is ſufficient for ſatisfying his debt, the 
adjudger ought to retain all that proportion to himſelf, in caſe the 
debtor ſhall not redeem. A ſpecial adjudication therefore carrics the 
ſole and entire property of the ſubject adjudged to the adjudger, with 
this only reſtriction, that the debtor may redeem it at any time within 
five years. 

40. It was in part foreſeen, what hath fince moſt commonly hap- 
pened, that the debtor either could not, or through wilfulneſs would 
not, produce a valid right, or ratify the adjudication. It was there- 
fore enacted, by the lame ſtatute, That the creditor might, in that 
caſe, adjudge all or any right belonging to his debtor, in the ſame 
manner, and under the ſame reverſion of ten years, as he might by 
the former law have appriſed it. This laſt kind is called a general ad- 
judication ; and ought to be deduced only for the principal ſum, in- 
tereſt and penalty ; for the fifth part is not to be added to the capi- 
tal, except in ſpecial adjudications. By miſtake, however, general 
ach judications were frequently extracted for a fifth part, over and a- 
bove the debt and penalty; and ſuch were for a while ſuſtained as a 
ſecurity for the ſums truly due, in regard of the communis error : but 
by act of ſederunt, Feb. 26. 1684, all general adjudications which 
{ſhall be ſo extracted for the futur e, are declared altogether null, No 
general adjudication can be inſiſted in, without libelling, in the ſum- 
mons, the other alternative of a ſpecial adjudication ; for ſpecial ad- 
judications are introduced by the act 1672, in the room of appriſings: 
and it is only where the debtor refuſes to comply with the terms re- 
quired of him in a ſpecial adjudication, that the act authoriſes the 
leading of a general one. But this libelling of both alternatives is 
now become a point almoſt of mere form ; tor debtors ſeldom pro- 
duce a progreſs in con{equence of the firſt alternative ; ſo that it on- 
ly gives occaſion to the debtor to get the pronouncing of the decree 
put off for a few days or weeks, by taking a day to produce a pro- 
greſs, according to the directions of the act. General adjudications 

aſs of courſe, without enquiring into the grounds of debt, unleſs 
the debtor {ſhall appear, and except to them: and after one creditor 
has obtained and extracted decree of general adjudication, ſentence is 

aſſed ſummarily upon all poſterior adjudications, unleſs ſufficient 
objections, inſtantly verified, are offered againſt them; that ſo none 
of the adjudgers may, by the expiring of year and day, loſe the be- 
nefit of the pari paſſu preference eſtabliſhed by the act 1661, The in- 
ducie legales are even ſhortened in favour of creditors who are in dan- 
ger of being deprived of that benefit: but where the iu are thus 
ſhortened, all defences competent to the debtor, though they be re- 
pelled hoe loco, are reſerved entire, and muſt be diſcuſſed, before the 
decree can be carried into execution; ſee New Cl. iii. 48. 

41. Adjudications led on the act 1672, differ little from the old ap- 
priſings, except in form. The eſſential properties and legal effects of 
the two diligences are the ſame, as to their power of transferring the 
property of the ſubject affected to the creditor, the right of redemp- 
tion in the debtor, the right in the minor of keeping the legal rever- 
ſion open, the obligation the ſuperior lies under to receive the credi- 
tor as his vaſlal, the title he has to a year's rent in name of entry, 
the effect of a charge againſt him, the pari pau preference of appri- 
ſings eſtabliſhed by the act 1661, when applied to general adjudica- 


tions, 
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tions, &c. Hence alſo a citation in a ſummons of adjudication, ren- Tir. XII. 
ders the ſubject to be adjudged litigious, as denunciations did in ap- 
priſings, Harc. 278. ; vid. ſupr. F 17. For though, by the words of the 
act 1672, ſuperiors and adjudgers are declared to be in the ſame caſe 
after citation in an adjudication, as if an appriſing had been led a- 
gainſt the lands, and a charge given upon it, the legiſlature meant 
no more, than to make citation upon a ſummons of adjudication, 
equal to denunciation upon letters of appriſing: for the ſuppoſition, 
that the legiſlature intended to give the ſame force to a citation on a 
ſummons of adjudication as was formerly given to a decree of appriſing 
followed by a charge, would not be barely adverſary to the nature of 
the two diligences, but involve that part of the enactment into the 
groſſeſt abſurdities and contradictions, Mack. Ob/erv. on 1672, c. 19. 

42. Though apprifings, becauſe they were judicial ſales, could not 222 
be led on debts whereof the terms of payment were not yet come; — — 
yet adjudications, which are as truly tranſmiſſions of property as ap- 
priſings were, have been ſuſtained by our ſupreme court, ex nobili offi- 
cio, upon debts before their term of payment, in the ſpecial caſe 
where the debtor was wergens ad inopiam, July 12. 1711, Blau. But 
ſuch adjudications, as they are grounded ſolely upon equity, ſubſiſt 
only as ſecurities; and cannot, by any length of time, become irre- 
deemable rights. They ſeem, however, to be entitled equally with 
other adjudications to the pari paſſu preference eſtabliſhed by the act 
1661, as to the principal ſum and intereſt. 

43. In place of the former allowances already explained, a ſhort Abbreriate of 
abbreviate of every adjudication was directed to be made by Reg. Hudieations, 
1695, art. 24. which, after being ſigned by the Lord Ordinary, who 
pronounced the adjudication, was to be recorded by the clerk to the 
bills within ſixty days after the date of the decree. In purſuance of 
this regulation, adjudgers were in uſe to take up the principal ab- 
breviate after recording it; by which others having intereſt might 
happen to ſuffer, either if the abbreviate were loſt, or if partial rights 
of the ſame adjudication were conveyed to different diſponees; all of 
whom could not have the ſame abbreviate in their keeping. It is 
therefore ordained by act of ſederunt, Jan. 18. 1715, That one prin- 
cipal abbreviate, ſigned by the judge, ſhall be retained by the clerk as 
a warrant for any poſterior extract; and for the adjudger's farther ſe- 
curity, the judge is to ſign two or more abbreviates of the ſame adju- 
dication, as the creditor ſhall deſire, that he may have one or more du- 
plicates in his own keeping. 

By the more ancient practice, an appriſer in poſſeſſion of the Whether ad. 
whole lands appriſed, could not uſe perſonal diligence againſt his judications 
debtor, unleſs he firſt renounced the appriſing, Fon. 22. 1631, I. Clo- 2 ws: 
verbill; becauſe the poſſeſſion of that ſubject was accounted ſufficient uſing perſonal 
ſecurity for the debt; but after paſſing of the act 1661, by which ap- gence. 
priſers, though in poſſeſſion, might be compelled to quit with part of 
their preference to poſterior appriſers within year and day, neither 
appriſings, nor general adjudications, which have been introduced in 
their room, could be conſidered otherwiſe than as partial and imper- 
fect ſecurities, which ought not to preclude the creditor from uſing 
other diligence. But the act 1672 juſtly provides, in the caſe of ſpe- 
cial adjudications, where no more than a ſtated proportion of the 
debtor's lands is adjudged to the creditor, no part of which is com- 
municable to others, that the adjudger in poſſeſſion ſhall uſe no far- 
ther diligence againſt his debtor, unleſs the lands ſo adjudged ſhall 
be evicted from him; for poſſeſſion upon à ſpecial adjudication 

Vol. I. 5 P implies 
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Book II. implies an acceptance by the adjudger of the ſpecial ſubject adjudged, 
nin full ſatisfaction of his claim, if the debtor ſhall not redeem it in 
the terms of the {tatute. : 
Effect of the 45. Since appriſings and adjudications of the debtor's eſtate are 
decreet of truly ſales under reverſion, towards payment of the creditor's debt, 
ee the creditor's whole claim, both principal and intereſt, muſt be ex- 
a tinguiſhed, in ſo far as the ſubject adjudged goes, by the judicial 
8 conveyance of it in his favour. The debtor, therefore, whoſe lands 
are ſold, cannot be ſaid to continue debtor, either in the capital ſum, 
or the arrears of intereſt due upon the accumulate ſum in the adjudi- 
cation; though indeed his right of reverſion is burdened with the 
payment both of the one and the other: and if he whoſe lands are 
adjudged, be not debtor in theſe ſums, neither can the adjudger be 
creditor ; nor conſequently his executors. Hence the adjudger's exe- 
cutors have no right to theſe arrears of intereſt ; the right of adjudi- 
cation deſcends cum omni cauſa, after his death, to his heir, as a jus in- 
dividuum, the paſt intereſt being truly part of the right of property, 
conſtituted to the judicial purchaſer by his adjudication, Feb. 3. 1738, 
Ramſay ; and his executors are entitled to no more than the rents of 
the ſubject adjudged fallen due before his death, in fo far as they 
were not recovered by himſelf, in caſe he was in the poſſeſſion; which 
the executors of every proprietor would have a right to, by the known 
rules of ſucceſſion in moveables. 
The adjudz- 46. But though an adjudication be conſidered, in queſtions of ſuc- 
eſſen of ceſſion, as a right of property, it does not conſtitute the adjudger 
the lands, is vaſſal in the lands during the legal, though he ſhould be infeft : for 
_ 3 _ an adjudger, though he be a purchaſer, is not a voluntary one; he 
5 * 48 brought under the neceſſity of inſiſting for that decree which makes 
him a purchaſer, that he may recover his debt; ſo that, with regard 
to him, the adjudication 1s to be accounted a ſtep of diligence which 
he may abandon, if he ſhall judge any other method more effectual 
for his payment, S/. b. 3. 1. 2. H 30. ; March 15. 1628, Lo. Blantyre. Nay, 
this obtains, though the adjudger ſhould be both infeft, and in poſ- 
ſeſſion ; for as the adjudication 1s led for the ſpecial purpoſe of the 
payment of debt, redemption by payment made within the legal, takes 
off all the effects of the diligence retro, as if it had never been uſed : 
the reverſer therefore continues vaſlal in the judgement of law, as long 
as the right of reverſion is competent to him; becauſe ſo long it is in 
his power to extinguiſh the adjudication by payment. Sir James 
Steuart, v. Compriſing, obſerves, in ſupport of this poſition, that it was 
anciently the practice of exchequer, in the caſe of an appriſer of 
lands holden of the crown, to take him bound at his entry that he 
ſhould renew his ſeiſin upon the expiration of the legal, as judging 
that it was only from that period that he became the King's vaſſal. 
And agreeably to this doctrine, the caſualties of ſuperiority were found 
to fall during the legal, by the death, not of the appriſer, though he 
ſhould be both infeft and in poſſeſſion, but of the reverſer, July 24. 
1739, Cred. of Bonhard. Upon the ſame medium, ſums ſecured by 
adjudication, were found to be carried by a general clauſe in a diſpo- 
ſition, of all debts, real and perſonal, due to the granter, notwith- 
ſtanding the defence pleaded by the diſponer's heir, that an adjudica- 
tion is a legal ſale of the debtor's lands, redeemable upon payment of 
his Aebts, which muſt be extinguiſhed by the judicial conveyance of 
the lands to the creditor, and ſo could not be comprehended under a 
general deſcription of debts. The court confidered, that adjudication 
ought not to have the effect of extinguiſhing the debtor's obligation 
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to the prejudice of the creditor, who frequently judges that ſtep of Tir. XII. 


diligence neceſſary for his ſecurity, but may nevertheleſs, if he find 
it ineffectual, betake himſelf to any other lawful method of recovering 
his debt; and where legal diligence can be uſed by the adjudger up- 
on the debt, for the payment or ſecurity of which adjudication 1s led, 
it is impoſſible to maintain that that debt is extinguiſhed, New Coll. ii. 
257. | 

75 The general and ſpecial adjudications hitherto explained were 
ſubſtituted, by the act 1672, in the place of appriſings; but there are 
two other kinds of adjudication which were received in our old law 
at the ſame time with appriſings, v:z. adjudications on a decree coge't= 
tionis cauſa, otherwiſe called contra hereditatem jacentem, and adjudica- 
tions in implement. As to the firſt, the method preſcribed by 1 540, 
c. 100. to creditors, for attaching the heritage of their deceaſed debt- 
ors, by charging the apparent heir to enter to his anceſtor, firſt in 
neral, and then in ſpecial, and upon his failure to appriſe the lands, 
has been explained above, F 11. et ſegg. But where the debtor's ap- 
parent heir, after being charged in general, renounces all benefit 
which might accrue to him by the ſucceſſion, he cannot with pro- 
priety be charged to enter heir in ſpecial to an eſtate which he has al- 
ready renounced ; nor did the act 1540 make any proviſion how the 
right of the lands belonging to the deceaſed debtor might in that caſe 
be carried to the creditor. This defect was ſupplied by the following 
expedient, which being introduced by neceſſity, was approved of by 
our judges without a ſtatute. Though the heir renouncing could not be 
ſubjected to the payment of his anceſtor's debts, the creditor was al- 
lowed to ſummon him for form's ſake, in a ſuit for proving the debt 
due by the deceaſed ; in conſequence of which a decree was recover- 
ed, not againſt the defender, who was abſolved from the fuit in re- 
ſpect of his renunciation, but againſt the hereditas jacens of the de- 
ceaſed, which was thereby ſubjected to the creditor's diligence. This 
decree got the name of cognitionis cauſa, becauſe it was intended for 
the ſingle purpoſe of declaring or cognoſcing the extent of the debt 
due by the deceaſed, that adjudication might proceed upon it againſt 
the lands. By the old practice, the creditor, where the debt was li- 
quid, proteſted for adjudication in the proceſs of cognition ; and a 
decree of adjudication was granted ſummarily in conſequence of the 
proteſtation, &. b. 3. 1. 2. H 46. ; but now adjudication cannot paſs 
without a previous fummons for that purpoſe. The creditor how- 
ever ſometimes inſerts a concluſion of adjudication in his ſummons 
of conſtitution following upon the general charge, in caſe the heir 


ſhall in that proceſs renounce the ſucceſſion; and a decree of adjudi- 


cation proceeding on that alternative in the ſummons, is effectual to 
the creditor. This diligence, grounded 'on the renunciation of the 
heir, was ſtyled, not an appriſing, which was an appellation proper to 
the decrees pronounced by meſſengers on the appretiation of an in- 
queſt, but an adjudication, becauſe it was a ſentence of the court of 
ſeſſion, or other judge-ordinary, adjudging the bereditas jacens of the 
debtor deceaſed, to the creditor purſuer. | | 

48. Though no adjudication can, in the common caſe, carry any 
rents due out of the ſubject adjudged previouſly to the date of the 
decree, for the reaſon aſſigned ſupr. & 8. ; yet in the ſpecial caſe of ad- 
judications contra hereditatem jacentem, ſuch rents may be adjudged. 
Put the caſe, that a debtor dies to whom ſome paſt rents were due by 
the tenants, and that after his death the tenants have run into a farther 


arrear of rent ; it muſt be admitted, that the rents which were fallen 
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due before the debtor's death cannot be carried by adjudication, be- 
cauſe they were ſeparated from his heritable eſtate before his death, 
and ſo deſcended to his executors as a moveable ſubject which was in 
bonis d:ſuntti + but the rents incurred after his death cannot be ſaid to 
have belonged to him, ſince they did not even exiſt at his death; and 
are truly a rent grown out of his heritable eſtate ſince his death, which 
for that reaſon would have accrued to his heir if he had entered. As, 


therefore, by the heir's renunciation of the debtor's ſucceſſion, the 


adjudger comes in the heir's place, theſe rents muſt, nece{/itate juris, be 
carried by the creditor's adjudication againſt the hereditas jacens, though 
fallen due previouſly to the date of it, there being no other method 
known in law by which they may be affected by diligence, Cr. hb. 3. 
dieg. 2. H 23. This rule does not, in the opinion of ſome lawyers, 
extend to an adjudication led upon a ſpecial charge againſt the heir; 
becauſe that kind of adjudication proceeds on a fiftio juris, holding 
the heir as entered, and therefore ought to carry none of the rents 
fallen due before the decree, more than it could have done if it had 
proceeded on the heir's actual entry, Bankt. b. 3. t. 2. 5. 43. Yet the 
contrary was decided, Feb. 13. 1740, IL. Kilbucho ; which ſeems to have 
proceeded on this ground, That there was no other way for the cre- 
ditor to come at theſe rents, if the apparent heir abſtained from the 
poſſeſſion, which has been thought reaſon enough for eſtabliſhing this 
rule in adjudications contra hæreditatem jacentem *. On the ſame ground 
of law, heritable ſums which have become moveable ſince the debt- 
or's death, perhaps by an order of redemption, are carried by an ad- 
judication againſt the hereditas jacens, becauſe theſe ſubjects can be 
reached by no other form of law, S:. b. 3. f. 2. § 48. 

49. Adjudications contra hereditatem jacentem are, by 1621, c. 7. de- 
clared redeemable by any poſterior co-adjudging creditor, either of 
the deceaſ2d debtor, or of the heir renouncing, on payment of the 
debt due to the firſt adjudger, within the term of ſeven years from 
the date of the adjudication, which was then the legal alſo of appriſ- 
ings. This right of redemption was granted to co-adjudgers, from 
a conſideration of the loſs ſuſtained by creditors, who, by the firſt 
adjudger's diligence againſt the Hæredilas jacens, were excluded from 
the whole of the eſtate belonging to their deceaſed debtor, though 


they were creditors equally onerous with him. And it was from the 


ſame equitable conſideration, that the act 1661, which eſtabliſhes the 
pari paſſu preference of appriſings within year and day, did expreſsly 
extend that preference to adjudications ior debt : by which nothing 
can be meant but adjudications contra hereditatem jacentem ; for at that 
time no other adjudications were known in our law, except adjudica- 
tions in implement: and theſe are led, not for the payment of debt, 
but for the performance of a fact. It was made a doubt before the 
act 1621, whether the heir himſelf who had renounced, might 
not, in ſpecial caſes, be reſtored againſt his renunciation, and conſe- 
quently redeem adjudications deduced againſt the eſtate of the anceſ- 
tor. Craig inclines to think, lib. 3. dieg. 2. & 24. that even a major, 
though he had renounced, might have redeemed within the legal, if 
no perſon was hurt by his being reſtored: but this queſtion was ſoon 
after reſolved in the negative, by the aforeſaid act 1621, in which it 
is taken for granted that minors may be reſtored; but no ſuch right 
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The court likewiſe found, in a late caſe, Fuly 23. 1760, Anderſon and others, claimants 
en Strowan, that an adjudication on a ſpecial charge carried * intereſt of an heritable bond 
from the death of the predeceſſor laſt infeft. At the ſame time it will be obſerved, that 
theſe deciſions were prior to the judgment of the Houſe of Peers, in the caſe of Hamilton 
of Roſchall, April 8. 1767, finding unvplifted rents to belong to the apparent heir. 
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is either expreſſed or implied in the act as competent to majors ; and 
ſabſequent praQtice hath ſo explained it, Fan. 27. 1680, Macaulay, Yet 
cuſtom Rath eſtabliſhed an indirect method, by which majors alſo 
may redeem after renunciation, vis, by granting a truſt- bond for a 
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ſum, amounting to the full value of the anceſtor's eſtate, upon which 


the truſtee charges the heir who grants it to enter in ſpecial, and af- 
terwards adjudges in common form. The conveyance of this adju- 
dication in favour of the heir, entitles him not only to redeem prior 
adjudications, but alſo to ſet them aſide upon nultities, or to prove 
that they have been ſatisfied by intromiſſions. But the uſing ſuch 
conveyance ſubjects the heir to a paſſive title; vid. ſupr. & 34. 

vo. Adjudications in implement are deduced againſt thoſe who have 


Adjudication 


granted diſpoſitions, without procuratory of reſignation or precept of in implement. 


ſeiſin, and refuſe to diveſt themſelves, to the end that the ſubjects diſ- 
poned may by that diligence be effectually veſted in the grantees ; 


and they are called in implement, becauſe their purpoſe is, to implement 


or give full force to the granter's imperfect deeds. The diſponee 
could not, by our more ancient practice, adjudge in implement, till 
he had uſed diligence againſt the granter by decree, and regiſtered 
horning ; becauſe ſuch adjudication, being an extraordinary remedy, 
introduced by neceſſity without the authority of a ſtatute, was not 
admitted till all other means had proved ineffectual, Newbyth, Feb. 8. 
1666, Cruik/hanks ; but by our later cuſtoms, it may be led without 
any ſuch previous ſteps. This kind of adjudication may be directed 
either againſt the granter himſelf or his heir. Where it was pointed 
againſt the heir, there was formerly no neceſſity to charge him to en- 
ter, St. b. 2.t. 2.5 53.; becauſe the diſponee does not, in ſuch caſe, 
inſiſt againſt the heir, to make him perſonally liable in any ſum, but 
barely to make effectual a ſpecial deed granted by the anceſtor : yet 
by the preſent practice, the granter's heir muſt be previouſly charged 
to enter. If the heir ſhall, in the action brought againſt him upon 
that charge, renounce his claim to the debtor's ſucceſſion, the purſuer 
is to proſecute the ſame method which is preſcribed in an adjudica- 
tion for debt. 

51. In an adjudication in implement, there is no place for a legal 
reverſion, or a right to redeem within a certain time; for it is led, 
not for the payment of a debt, but to give full effect to an imperfect 
grant made voluntarily in favour of the adjudger. It therefore car- 
ries from the granter the ſubject diſponed abſolutely and irredeem- 
ably, in the ſame manner as if the diſpoſition had been voluntarily 
perfected by the granter himfelf ; and ſo leaves no room for any re- 
verſion, unleſs a reverſion had been ſtipulated in the deed, for the ful- 
filling of which the adjudication is led; in which caſe the convention- 
al reverſion muſt ſubſiſt, as being an original condition of the right. 
On the ſame principle, the retractus feudalis, or option competent to 
the ſuperior to redeem, upon payment of the debt, to the value of the 
lands, can have no place in theſe adjudications. This 1s alfo peculiar 
to them, that no adjudication of any other kind can be preferred part 
paſſu with them, nor they with others, Sr. ibid.: for though the act 
1661, relative to the par: paſſu preference of appriſings, is, by a ſpe- 
cial clauſe, extended to adjudications for debt, or, as has been already 
explained, to adjudications upon decrees cagnitionis cauſa ; yet adjudi- 
cations in implement cannot fall under that appellation : and indeed 
this laſt ſort, being led for one ſpecial purpoſe, and affecting one ſpe- 
cial ſubject, appears not to have come within the view of the legiſla- 
ture. It has, however, been found, that in a competition between 
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two adj udgers i in implement, where both the parties were in part caſt, 
the laſt in date was preferred, becauſe he had given the firſt charge to 
the ſuperior, Dalr. 49. 

52. This account of the two adjudications after the old form, may 
be concluded with ſome obſervations common to both. The act 1469, 
c. 37. which obliged ſuperiors to enter appriſers, could not, by the juſt 
rules of interpretation, be applied againſt adjudgers after the old form; 
becauſe the ſtatute itſelf confines the enactment to appriſings, and ſo 
ought not to include adjudications, which are a diſtinct ſort of dih- 
gence; and beſides, it may be doubted, whether adjudications in im- 
plement were known in our law ſo early as the year 1469. There ap- 
pears indeed the ſame reaſon in the nature of things, why ſuperiors 
ſhould be entitled tq a year's rent for the entry of adjudgers againſt 
the hereaitas jacens, as of appriſers, becauſe both theſe are diligences 
for the payment or ſecurity of debt. Nothing, however, is ſaid of 
the year's rent due to the ſuperior by an adjudger contra hereditatem 
jacentem, in the act 1621, c. 7. which particularly relates to that ſub- 
ject, though the ſtatute immediately preceding, which concerns ap- 
priſings, plainly ſuppoſes him entitled to it upon the entry of an ap- 
priſer: as therefore there was reaſon to think the legiſlature had pur- 
poſely avoided to mention adjudgers, the court would not aſſume a 
power of extending the ſuperior's right againſt them, Sr. b. 3. “. 2. 

But now, by 1669, c. 18. it is declared, without infiauating 
the ſmalleſt diſtinction between adjudgers in implement, and contra 
hereditatem jacentem, That all adjudications ſhall for the future be in a 
like condition with appriſings, as to the ſuperior ; and conſequently, 
ſuperiors ſeem, ſince that act, to be under an obligation to enter 
both, and to be entitled to the compoſition of a year's rent from both 
upon their entry. It may be doubted, however, whether the ſuperior 


would, at this day, be compelled to enter an adjudger in implement, 


who could not inſtruct his author's right, though he would, in ſuch 
caſe, be obliged to enter an adjudger for debt. The ground of the 
ſuperior's obligation in the laſt caſe, is by no means applicable to the 
firſt. An adjudger in implement is preſumed to have received from 
the granter of the deed, who is a voluntary diſponer, the title-deeds 
of the ſubject diſponed along with the grant; whereas an adjudger 
for a liquid ſum, as he leads his diligence without being poſſeſſed of 
his debtor's writings, may lofe his debt, in a competition with any 
adjudger whom the ſuperior ſhall think fit to enter before him, if his 
entry were to be put off till he ſhould be able to recover thoſe title- 


deeds, 


In what 
courts it is 
competent to 
purſue them. 


53- Though now by the act 1672, ſubſtituting adjudications in the 
room of appriſings, the ſeſſion is declared the only court competent 
to adjudications, excluſive of all inferior judges ; yet ſince no adjudi- 
cations are there meant, but that kind which came in the place of 
appriſings, which were pronounced by meſſengers, fo ſheriffs, as they 
had by the former law, have at this day the cogniſance of adjudica- 
tions contra hereditatem jacentem, Jan. 4. 1709, Ker.—Whether the cog- 
niſance of adjudications in implement is, by the preſent law, proper 
to the court of ſeſſion, ſeems to depend upon the practice prior to the 
act 1672. If before that ſtatute ſuch adjudications might be purſued 
before inferior courts, they may be ſo ſtill, fince they are not com- 


prehended under the act. It is probable they might, as they import 


no higher or more eminent juriſdiction, than adjudications contra he- 
reditatem ſari which have been ſubject to the cogniſance of 5 
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riffs; but this is a fact which hath not been fixed either by our writers 
or deciſions. 

54 The abbreviates of adj udications, which, by Regul. 1695, art. 24. 
are injoined to be ſigned by the Lord Ordinary, are there ſaid to be 
ſubſtituted in the place of the former allowances. Of conſequence, 
that regulation was limited to ſuch adjudications as had formerly been 
in uſe to be allowed, to the excluſion of adjudications againit the bere- 
ditas jacens, upon which allowances had in no period of time proceed- 
ed. But that injunction is now, by Addit. regul. 1696, art. 3. expreſs- 
ly extended to adjudications contra hereditatem jacentem. Since that 
time it has been the general practice, where ſuch adjudications are pro- 
nounced by the ſheriff, to get the abbreviates of them ſigned by him: 


431 


Tir. XII. 
WL —_ 


Adjudica- 
tions contra 
hereditatem 
jfacentem, 
muſt have ab- 


breviates. 


and, where they have no abbreviates, the court of ſeſſion refuſe to 


grant letters of horning upon them againſt ſuperiors, A# of /ederunt, 
Dec. 2. 1742; ſee Names, Rem. Dec. 34. Adjudications in implement 
do not however fall under this article of regulations, which makes not 
the leaſt mention of them ; nor does it appear that that kind of adju- 
dication was ever in uſe to be allowed. 

55. After having diſcuſſed the ſubject of appriſings and adjudica- 
tions, which are judicial fales redeemable” by the debtor, it falls to be 
explained, how lands which have been affected by the diligence of 
creditors, may be brought to an abſolute and irredeemable ſale for 
their payment. But it may be proper to premiſe a ſhort account 
of the ſequeſtration of land-eſtates, both becauſe it is a dihgence com- 
petent to real creditors, and as it commonly prepares the way for the 
actions of ranking and ſale. Sequeſtration of lands (under which 
may be comprehended every heritable ſubjeR) is a judicial act of the 
court of ſeſſion, whereby the management of the ſubject ſequeſtered 
is taken from the former poſſeſſor, and entruſted to the care of a fac- 
tor or ſteward named by the court; who gives ſecurity for his admi- 
niſtration, and is, by his commiſſion, accountable for the rents to all 
having intereſt. This diligence is competent, either where it is 
doubtful in whom the property of the lands is veſted, if ſequeſtration 
be demanded before either of the competitors has attained poſſeſſion, 
or where the eſtate is charged with debts equal, or nearly * to 
their value. 

56. Sequeſtration of lands, as it is a rigorous diligence, is not to 
be granted ſummarily, without deſcending into an inquiry concern- 


Sequeſtratios 
of land e- 
ſtates. 


Is not granted 


ſummarily, 


ing the foundation and extent of the claims affecting the ſubject. If — 


the meaſure appear not to be either neceſſary, or evidently profitable 
to the creditors, it ought to be refuſed : And upon this ground, ſe- 
queſtration appears not to have been admitted by the Roman law, 
where the debtor offered reaſonable ſecurity to the creditors for their 
payment, J. 7. Hl. Qui ſatiſd. cog. ; l. ult. C. De ord. cogn. Neither ought 
ſequeſtration to be granted of ſubjects that are not brought before the 


when the e- 


ſtate is before 


thecourt upon 
the diligence 
of creditors. 


court by the diligence of creditors; for it is the dependence in court 


of the competition among the ſeveral creditors who have affected the 


ſame diſputed ſubject by their diligences, which alone founds a juriſ- 
diction in the judges, to take that ſubject into their poſſeſſion, till the 


right of the competitors be determined. Hence, neither the debtor's 


conſent to ſequeſtrate, nor even a voluntary grant executed by him 
in truſt for his creditors, can ſupport a ſequeſtration, ſo as to ſtay the 
diligence of ſuch creditors as are unwilling to accede to the truſt-deed. 
Nay, arreſtment of the whole rents from year to year, hath no far- 
ther effect than to procure a ſequeſtration of the ſpecial rents attached 
by that — It is only when, by a total diligence, the "= 
whic 
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which is in the debtor tothe rent of the lands in all time coming, or 


at leaſt during his life, if his right be a bare liferent, is brought be- 
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fore the court, that che eſtate itſelf can be ſequeſtered, Feb. 13. 1745, 
Cred. of Oobtertyre: And as a conſequence of this, no creditor whoſe 
debt is not made real upon the ' eſtate, has a title to demand ſequeſ- 
tration, a 5 
57. The court of ſeſſion, who decree the ſequeſtration, have the 
naming of che factor; in which they are commonly directed by the 
recommendation of the preferable creditors, as of the perſons who 
have the firſt and higheſt intereſt in the ſubject, though the poſterior 
creditors may appear to have in many caſes a more equitable intereſt 
in the choice of a factor than the preferable, ſince theſe ſeldom run 
any danger of loſing their debt, let the factor's management be what 
it will; whereby the preſerving of the fund entire for the payment of 
the poſterior creditors, depends in a great meaſure on his probity and 
diligence. Writers were, by act of ſederunt, Nov. 23. 1710, declared 
incapable af the office ; and though a nomination is ſeldom excepted 
to on that ſcore, the objection, when it is offered, is ſuſtained by the 
court, 1757, Cred..of Maclauchlan. The apparent heir of the debtor 
may alſo be conſidered as an improper factor, both on account of his 
neceſſitous circumſtances, and of the reaſon there is to ſuſpect deſign 
of contrivance to defraud the creditors : but whcre no oppoſition is 
made, there is nothing to hinder him from being named. A factor 
appointed by the ſeſſion, though the proprietor had not been infeft in 
the lands, has the power of removing tenants, New Coll. ii. 41. con- 
trary to the generally received opinion, ſtared pr. 7. 6. § 51. | 
58. The rules by which a judicial factor on a ſequeſtered eſtate 
ought to conduct himſelf, are contained in ſeveral acts of ſederunt. 
By act of ſederunt, Not. 22. 1711, § 6, 7. 8. factors muſt, within ſix 
months after extracting their factory, make up a rent-roll, or rental, 
of the eſtate, and a liſt of the arrears due by tenants, to be put Into 
the hands of the clerk of the proceſs, as a charge againſt themſelves, 
and a note of ſuch alterations in the rental as may be made after- 
wards ; and muſt alſo deliver to the clerk, annually, a ſcheme of their 
accompts, charge and diſcharge, under heavy penalties. They are, 
by the nature of their office, bound to the tame degree of diligence 
that a prudent man employs in his own affairs; the obligation to 
which, the Roman law expreſſed by preftatio culpe levis; and by act of 
ſederunt, July 31. 1690, they are accountable for the intereſt of the 
rents, which they either have, or by proper diligence might have re- 
covered, from a year after their falling due. As it is much in the 
power of judicial factors, to take advantage of the neceſſities of cre- 
ditors, by purchaſing the debts at an undervalue, all ſuch purchaſes, 
made either by the factor himſelf, or for his behoof, are declared 
equivalent to an extinction or diſcharge of the debt, by act of ſede- 
runt, Dec. 25. 1708. No factor can warrantably make payment to 
any creditor without an order of the court of ſeſſion: for he is, by 
the tenor of his commiſſion, directed to pay the rents to thoſe who 
ſhall be found to have the beſt right to them; and ot that, the court, 
who are his conſtituents, are the only proper judges. Judicial fac- 
tors are entitled to a ſalary; which is generally ſtated at the rate of 
five per cent. of their intromiſſions; but is ſeldom aſcertained till their 
office expire, or their accompts be ſettled, that the court may modify 
a greater ſalary, or a ſmaller, or none, in proportion to the factor's 
integrity and dihgence, June 22. 1711, Jeriot ; ſee alſo. Act of ſederunt, 
Nov. 23. 1711, Many inſtances occur, where the court of ſeſſion, 
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riſhing; ex. gr. where an heir is deliberating whether to enter, where 
a minor is without tutors, where a ſucceſſion opens to one who re- 
ſides abroad, Cc. St. b. 4. . 5o. § 28.; in all which caſes, the perſon 
named to the office, who is ſometimes called factor loco tutoris, or cu- 
rator bonis, is ſubjected to the rules preſcribed by act of ſederunt, Jeb. 
13. 1730. 

g 3 Though adjudications were judicial ſales of the debtor's eſtate, 
carried on invito debitore ; yet in a competition of adjudgers, either 
among themſelves, or with other real creditors, no method was 
known in our law by which the eſtate might be ſo brought to ſale, 
that the price might be divided according to the intereſts of the ſeve- 
ral competing creditors, before the act 1681, c. 17. That ſtatute au- 


thoriſes the court of ſeſſion, upon an action of ſale brought by any 


real creditor upon an eſtate, the proprietor whereof 1s bankrupt, to 
cognoſce and try its true value, and to appoint commiſſioners for ſel- 
ling it to the higheſt bidder. Bankrupt is a word of French original, 
denoting a banker who ſtops payment : and, in our law-language, that 
term is ſometimes applied to a debtor whoſe funds are not ſufficient 
for his debts; and ſometimes not to the debtor, but to his eſtate: 
The debtor's previous conſent to the ſale was required by this ſtatute, 
where the right of reverſion competent to the bankrupt was yet cur- 
rent: but that conſent was ſeldom obtained; and the commiſſioners ap- 
pointed by the court were ſeldom found willing to undertake an of- 
fice, troubleſome in itſelf, and ungrateful to the debtor, To remove 
theſe ob{tructions, decrees of ſale of bankrupt eſtates are, by 1690, 
c. 20. directed to be pronounced by the court of ſeſſion itſelf, who are 
impowered to proceed in all caſes where the debtor appears to be bank- 
rupt, whether the legal of the creditors adjudications be expired or not. 
60. No action of the ſale of lands can be carried on, but either by 

a creditor of the proprietor, or by his apparent heir. As to the firſt, 
the purſuer of the ſale muſt be a real creditor upon the debtor's e- 
ſtate, 1681, c. 17. The ſummons of ſale muſt include the whole 
lands belonging to the debtor; and if any part of his eſtate be omit- 
ted, even though he poſſeſſes it only as apparent heir, the ſale cannot 
proceed, Falc. ii. 29. By our former practice, it was neceſſary to e- 
numerate ſpecially the whole lands belonging to the bankrupt; but 
as this was attended with many inconveniencies, it is declared ſufſi- 
cient, by act of ſederunt, Jan. 17. 1756, F 12. after enumerating all 
the lands which have come to the knowledge of the purſuer, to add 
a clauſe, mentioning in general all other lands and heritable eſtate 
belonging to the bankrupt, or to which he may ſucceed as heir of 
any of his predeceſſors. The reaſon of including the debtor's whole 
lands in the ſummons, is becauſe the debtor's bankruptcy and noto- 
rious inſolvency is expreſsly required in all judicial ſales, by 1681, 
c. 17.; 1690, c. 20.; Act of ſederunt, Feb. 24. 1692; and unleſs the 
whole of the debtor's heritage be brought before the court, the 
debtor's bankruptcy cannot be proved. Lord Stair affirms, 6. 4. f. 51. 
$ 6. that by the words notorious inſolvency in the ſtatute, it is not un- 
derſtood, that the debts due by the proprietor muſt exceed the value 
of his eſtate, but merely, that it muſt be ſo heavily charged with 


debt, that prudent perſons will not purchaſe from him: and it is be- 


lieved, that notwithſtanding the ſtrong expreſſion in the ſtatute, the 
court, for the ſake of expediency, would allow a ſale to proceed, where 


the intereſt of the debts exceeds the rents of the eſtate, though the 


debts might perhaps fall ſhort of the total value, 
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61. Apparent theirs may, by, 1695, c. 24. bring the eſtate of their 
anceſtor to a ſale, whether it be bankrupt or not: for though credi- 
tors cannot bring their debtor's eſtate to a ſale without the debtor's 
conſent, unleſs it be bankrupt; yet where the debtor's apparent heir 
is himſelf the purſuer of the ſale, no other can have the colour of 
any intereſt. to except to it. This privilege is however to be under- 
ſtood only of a judicial ſale; for the ſtatute was not meant to autho- 


' Tiſe heirs, before they had made up valid titles to their anccſtor's 


eſtate, to diſpoſe of it, as if they were proprietors, by a voluntary ſale, 
without the authority of the proper judge, perhaps with « fraudulent 
1atention to diſappoint creditors. This privilege in the ſtatute, of 
a judicial ſale, is competent, even to ſuch apparent h-irs as have in- 
curred the paſhye title of behaviour as heir, Feb. 28. 1733, Blair. Ac- 
tions of this kind ought to be purſued at the heir's own expence, 
where a ſurplus price ariſes to him from the ſale, after the payment 
of all the creditors ; for in {ſuch caſe he is — as ating for his 
own behoof, that he may make ſuch ſurplus pricg effectual to him 
ſelf, But if the eſtate ſhall appear to be bankrupt, the expence ought 
to be paid out of the price, which is the fund of the creditors pay- 
ment; ſince, in that event, the creditors alone can be gainers by the 
ſale; ſee New Coll. 31. & 46. Though the reaſons are as ſtrong 
for a previous ranking, in ſales brought by apparent heirs, as in thoſe 
that are carried on at the ſuit of creditors upon a bankrupt eſtate ; 
yet ſeeing the 26th article of the regulations 1695, requiring an an- 
tecedent ranking in the laſt caſe, for which ſee next ſection, makes 
no mention of the firſt, it would ſeem that the purchaſer in a ſale 
purſued by an apparent heir, where there has been no ranking of 
creditors prior to the fale, muſt retain the price in his hands, till a 
decree of ranking be extracted. And if there be an excreſcence after 
payment of the debts, warrant would, it is thought, be granted 
to pay it to the apparent heir, even though he ſhould decline to en- 
ter; for his entry might expoſe him to a paſlive title, to which there 
is no ground to ſuppoſe that the ſtatute intended to ſubject him. 

62. In actions of ſale of bankrupt eſtates brought at the ſuit of a 
creditor upon the act 1690, the debtor, or, if he be dead. his apparent 
heir, and all the other real creditors in poſſethon, muſt be made pro- 
per parties to the ſuit; but it is ſufficient if the perſonal creditors be 
called by an edictal citation, Act of /ederunt, Now. 23.1711, Fi. The 
ſummons of ſale contains alſo a concluſion of ranking of the bank- 
rupt's creditors; and the fame term or day which is aſſigned to the 
purſuer in this ſale, for proving the debtor's bankruptcy, with the 
yearly rent and value of the lands, is alſo aſſigned to the creditors, 
for exhibiting or producing in court their grounds of debt and d:li- 
gences, in order to a ranking. To force the creditzrs to this the 
more effectually, a ſeparate action of reduction-improbation was 
uſually carried on by the purſuer againit them, alongſt with the pro- 
ceſs of ranking and fale, calling for the production of their ſeveral 
rights, under certification that they ſhould be declared falſe, if not 
produced at, or before the term aſſigned: but the neceſſity of this ſe- 
parate action is now ſuperſeded by a late act of ſederunt, Far. 17. 
1756, declaring, That the firſt and ſecond terms aſſigned in the ac- 
tion of ranking and ſale to the creditors, ſhall have the ſame force as 
if they had been aſſigned in an action of reduction- improbation; and 
that if they be duly publiſhed in the Ediaburgh Evening Courant, a 
decree. of certification, proceeding upon that publication. againſt the 
writings called for and not produced, after the terms are 2 
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ſhall have the ſame effe in favour of the whole creditors, as if each 
of them had purſued a reduction- improbation, and had obtained de- 
cree of certification in that action. After finiſhing the ranking, with 
the proof of the yearly rent ot the lands, and of the other facts for 
which a proof was granted, the court fix the price at which the lands 
are to be ſer up at the ſale, either entire, or in different parcels or lots, 
as the creditors ſhall deſire ; they appoint the day of ſale ; and grant 
warrant for iſſuing letters of intimation under the fignet, ſpecially 
deſcribing the lands to be fold, and expreſſing the price they are to 
be put up at, and the time and place of ſale, Theſe letters muſt be 
publithed, according to the directions of the ſaid act 1681, at the 
market- croſs of the head borough of the juriſdiction where the lands 
lie, and at the parith-church, and at fix other adjacent pariſh-churches, 
after diſmiſſing the congregation : and the real creditors who are in 

fſ:(Hon, are to be thereupon ſpecially cited, upon twenty-one days; 
and all others having intereſt, at the market- croſs of the head bo- 
Tough of the juriſdiction, and at the market-croſs of Edinburgh, and 
Pier and ſhore of Leith, on fixty days; at all which places, copies of 
the letters of intimation are to be affixed. At the day appointed, the 
Lord Ordinary puts up the lands to fale ; and, upon his report, the 
court, by their decree, adjudge the irredeemable property of them to 
the higheſt bidder ; on which decree, infeftment may be obtained in 
the ſame manner as upon other adjudications, 1690, c. 20. Though 
the court, where there is no offerer, are authoriſed, by that ſtature, to 
parcel out the eſtate among the creditors, according to their ſeveral 
intereſts; yet, as that method is attended with conſiderable inconve- 
niencies, they have ſeldom or never attempted it; but are ready, at 
the ſuit of the creditors, to bring lower the price formerly ſet on the 
lands ; after which, a ſecond day is appointed for the fale. As pur- 


cbaſers had it in their power, by obſtructing the ranking of the cre- 


ditces upon affected reaſons, to enjoy the eſtate for years together, 
without paying any part of the price; pretending that, till the rank- 
ing was cloſed, it could not be known which of the creditors were 
entitled to the price, and in what proportions ; it is declared by 
Regul. 1695, art. 26. that the preference of the creditors ſhall be con- 
_ cluded by an extracted decree, at leaſt to the extent of the price ſet 
on the lands by the court, before they be actually put up to fale. 
Hence, though the concluſions of ſale and of ranking are contained 
in the ſame ſummons ; yet, as the ranking mult be finiſhed by a de- 
cree previous to the ſale, the two decrees of ranking and of fale muſt 
be extracted ſeparately. | 
63. The creditors preferred upon the price are, for the ſecurity of 
the judicial purchaſer, required by act of ſederunt, March 31. 1685. 
to make over their debts and diligences to him, upon payment, in 
corroboi ation of the purchaſe, with abſolute warrandice to the extent 
of the ſums received by them out of the price ; by which obligation 
the creditors become liable, if the lands ſhould be evicted from the 
urchaſer, to reſtore theſe ſums to him, with intereſt from the date of 
the ſentence of eviction. Every purchaſer of a bankrupt eſtate, who 
ſhall pay the price to the creditors ranked, or, in caſe of their refuſal 
to receive payment, thall, after a year from the ſale, conſign it in the 
hands of the magiſtrates of Edinburgh, is, by 1695, c. 6. declared to 
'be diſcharged of his obligation, and the lands are declared diſbur- 
dened of all the debts and deeds of the bankrupt, or his anceſtors or 
authors: and the only remedy provided by that act to ſuch of the 
bankrupr's creditors as judge themſelves prejudiced by the _ _ 
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divifion of the price, is an action for recovering their ſhare from the 
creditors who have received it; but no action lies at their ſuit, though 
they thould be minors, againſt the purchaſer bimſelf. Yet this can- 
not be underſtood, as if ſuch payment or conſignation conferred any 
ſtronger right to the lands upon the purchaſer, than was competent 
to the bankrupt : which was nevertheleſs explicitly adjudged, Delr. 182. 
Plainly contrary to the common rules of law, and indeed to common 
equity; for though the purchaſer acquires all right veſted in, or de- 
ſcendible to the bankrupt from his anceſtors or authors, it cannot hurt 
third parties, who may have had a right preferable to that of the bank- 
rupt ; and who, not being called as defenders, had no acceſs to know 
of the ſale, and, upon that account, no opportunity of appearing for 
their intereſt, New Coll. i. 84. 

64. The court of ſeſſion, upon the application of the purſuer in a 
judicial ſale, grant warrant of courſe to the factor to advance to him 
a ſum ſufficient for defraying the expence of that action, out of the 
rents redei ved by him: and the ſum ſo advanced by the factor was, 
by our older practice, allowed to his credit in his factory-accounts, 
without proportioning it among the ſeveral creditors according to the 
ſhares they were to draw of the price; by which means the fund of | 
the creditors payment was diminiſhed to the extent of that whole ex- 
pence ; and conſequently the burden fell entirely on the poſterior cre- 
ditors. This method of accounting was altered by act of ſederunt, 
Nov. 23. 1711, \ 9.; and the burden of the expence of the ſale ordain- 
ed to be pr oportioned among all the creditors, prior as well as poſte- 
rior, according to the ſeveral ſhares falling to them of the price; in 
regard that proceſſes of ranking and ſale were intended for, and did 
actually redound to, the common benefit of all of them. But as, by 
this laſt regulation, real creditors who, by the preferabls nature of 
their diligences, had their debtor's lands charged with tre payment, 
not only of their principal ſum and intereſt, but of the expencs of 
diligence, were cut off from that claim by debts confeſledly poſterior. 
to their own, the court, upon occaſion of a queition moved by the 
creditors of Invergordon, concerning the import of that act of ſede- 
runt, Whether judicial fales, purſued by apparent heirs on the ſtatute 
1695, fell under it? brought matters back to the firſt uſage, by act of 
ſederunt, Aug. 10. 1754, which directs, that the expence of judicial 
ſales, in ſo far as it {hall have been advanced by the factor, thall be al- 
lowed to him in his accompts ; that, in ſo far as he ſhall not have ad- 
vanced it, it ſhall be paid out of the firſt of the price ; and that the re- 
ſidue of the price {hall be divided among the creditors, in terms of the 
decree of ranking. And this act of ſederunt is expreſsly extended to 
the caſe of ſales brought at the ſuit of apparent heirs. 

65. This title may be concluded with a general obſervation or two, 
concerning the effect of diligences uſed againit bankrupt eſtates. Af- 
ter rights are rendered litigious by an action of ranking and ſale, 
which 1s calculated for the common intereſt of all the creditors, the 
rule is, Pendente lite mkil innovandum ; no diligence carried on or per- 
feed while the ſale is pendent, in order to create a new preference to 
the uſer of it, in competition with other creditors, ought to have any 
legal effect. Hence, in a queſtion between a creditor who had adjudg- 
ed pending an action of ſale, and another, who, that he might not 
be excluded by the firſt adjudger, had led a ſecond adjudication with- 
in year and day of the firſt, but after the lands were de facto fold, the 
two diligences were preferred pari paſſu ; though the lait, having been 
led after the right of the lands had been transferred from the debtor, 
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was an improper diligence, Falc. i. 233. and as fk wad have had 
no effect in a competition with the fair and lawful diligence of any 
co-creditor; It may be obſerved, however, that this inhabile dili- 
gence, of adjudging a debtor's lands, after they have been judicially 
ſold, hath full effect, where, without hurting the preference of any 
co-creditor, it 1s uſed merely to ſupply a defect i 1h form, and to enable 
the adjudger to draw the payment of a juſt debt out of the bank- 
rupt's funds. Thus, adjudications led after the ſale of the bankrupt's 
eſtate, are uniformly ſuſtained in favour of perſonal creditors, who 
are ranked ultimo loco, and who cannot draw from the purchaſer what 
remains of the price, without adjudging the lands fold. [5 

66. It is a rule in all real diligences, That where a creditor is pre- 
ferable to others on ſeveral different ſubjects belonging to his debtor, 
he cannot uſe his preference arbitrarily, by favouring one of his co- 
creditors more than another, where his own intereſt is not concerned, 
but muſt allocate his univerſal or cathohe debt proportionally agar aſt 
all the ſubjects or parties whom it affects. If it be material to ſuch 
creditor to draw his whole payment out of any one of thoſe ſubjccts, 
ex. gr. if the eſtate of one of tlie obligants in his debt ſhall be brough 
to a ſale before the reſt, he may apply his whole debt againſt the fub- 
je ſold, without being obliged to truſt to his ſecurity upon the other 
ſubjects. That inequality, however, will be rectified, as to the poſto- 
rior creditors, who had alſo, by their rights and diligences, affected the 
ſubject out of which he drew his payment, by obliging him to aflizn 
over to them his right on the ſeparate ſubjects, which he made no uſe 
of in the ranking, by which they may recur againſt thoſe ſeparate 
ſubjects for the ſhares which the debt preferred might have drawn 
out of them. As this obligation to aſſign is founded merely in equi- 

„the catholic creditor cannot be compelled to it, if his aſſigning 
ſhall weaken the preference of any ſeparate debt veſted in himſelf, 
affecting the ſpecial ſubject ſought to be aſſigned. Bat, if a creditar 
upon a ſpecial ſubject, ſhall acquire from another a catholic right, or 
a catholic creditor ſhall purchaſe a debt affecting a ſpecial ſubject, 
with a view of creating to the ſpecial debt any higher degree of pre- 
ference than was naturally due to it, by an arbitrary application of 
the catholic debt, equity cannot protect him from granting aſſignation 
to the creditor who is excluded by ſuch application; eſpecially if, pre- 
viouſly to the purchaſe, the ſubject had become litigious by *a proceſs 
of ranking; for tranſmiſſions ought not to hurt creditors who are no 
parties to them, nor to give the purchaſer any farther right than was 
formerly in himſelf, or his cedent ; ſee Eſſay on the benefeurum cedendu- 
rum aciunum. 

67. It ſhall be laſtly obſerved on the head of adjudications, or other 
diligence uſed by creditors for ſecuring their debts in caſe of the 
debtor's bankruptcy, that though a creditor adjudging upon his debt, 
ſhould have thereatter recovered payment of part of it, not under the 
title of his adjudication, but out of a feparate fund belonging to lus 
debtor, over which his adjudication had not reached; yet the fecurity 
of ſuch creditor acquired by his adjudication, remains entire and un- 
diminiſhed, ſo as to entitle him to a preference on the whole ſums 
contained in it, in ſecurity of the balance ſtill due to! him after the 
ſeparate payment, as if no ſuch payment had been made. The ſecu- 
rity is as broad for the laſt ſhilling, as for the whole ſum : becauſe it 
is the nature of the ſecurity which entitles him to the preference, and 
not to the amount of the ſum which is ſecured. This doctrine was 
expreſsly eſtabliſhed in the caſe between the Earl of Loudon; and Lord 
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Boox Il. Roſs, Feb. 16. 1734, ſtated by Lord Kames in his Remarkable Deci- 


ſions; and has been fince obſerved in queſtions of preference, New 


Call. ii. 127. And it holds, not only in ſecurities affecting heritable 


Tights, as adjudications ; but in thoſe which are proper to moveables, 


as arreſtments ; whence it appears, that a creditor. may proceed in 
either caſe to take other collateral ſecurities, without diminiſhing or 
incroaching upon the firſt *, Fe 3 5 


In the ranking of the creditors of Auchinbreck, the adjudgers upon perfonal obligations 
in preferable heritable bonds, having inſiſted, Tha: aſter drawing their principal ſums, and 
intereſt, in virtue of their infeftments, they ſhould be ranked pr: paſſu with the adjudgers 
upon perſonal bonds, for their whole accumulated ſums, ſo as to entitle them to draw their 
full penalties and accumulations, it was found, Fuly 12. 1769, That the heritable creditors 
adjudgers were entitled to be ranked upon the funds pari paſſu, along with the other ad- 
judgers, only for what remained due of their accumulated ſums, after deduction of what 
they ſhould draw in virtue of their infeftments. By this deciſion, the Court ſeem to have 


departed from the rule formerly eſtabliſhed in rankings, as laid down in the above ſection. 


